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EXTRACT from the REPORT of the COMMITTEE. 


AMONG the most important matters brought under the review of the 
Committee, in the Public or Miscellaneous Branch of the Inquiry, will be 
found the following: 


The Constitution, Powers, Expense, Practical Efficiency, and Defects, 
of the different branches of the Indian Government, both at home and 
abroad : 


The Appointment and Nomination of European Servants for the Civil 
Administration ‘of India, their Character, Education, Qualifications, and 
Oriental Acquirements : 


The Policy of employing Natives more extensively in Indian Adminis- 
tration ; their Feelings and Opinions regarding our Government; and 
their Condition in reference to Education : 


The introduction of the English Language into the proceedings in 
the Company’s Courts of Justice : 


The Laws unde which our Indian Empire is governed, and their Admi- 
nistration, and the degree in which they are applicable to European 
Settlérs or Residents, or are capable of being made applicable to them; 


The Condition and Character of such Settlers, and the Policy of en- 
couraging them : 


The State of the Press in India: 


The Church Establishment, with reference to the Actual State of Chris- 
tianity in India: and { 

The Powers and Practical Effect of the King’s Courts at the different 
Presidencies. 


In reporting the result of their inquiry on these points, the Committee 
feel anxious to abstain, as far as possible, from the expression of any 
opinion: they prefer submitting to The House a general Summary of the 
Evidence. They would, however, strongly recommend an attentive 
perusal and consideration of that Evidence. 


There will We found in the Appendix to the Evidence, besides a valuable 
Digest of the Evidence taken before the Committee of the Lords in 
1830, and before preceding Committees of the Commons, an interesting 
Memoir of the steps taken for the purpose of Educating the Natives in 
India ; a selection from the Public Correspondence on that subject ; and 
similar selections with regard to the Employment of Natives in the Civil 
Departments ; the best mode of qualifying the European Civil Servants 
for their official duties in India; and the Numbers and Salaries of the 
Ecclesiastical Functionaries. 
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I.—_Home GovEeRNMENT. 


Tue Authorities composing the Home Government are (1.) The 
rn of Proprietors; (2.) The Court of Directors; (3.) The Board of 
ontrol. 


1. In the Evidence, the Constitution and Qualifications of the Proprie- 
tors; the Functions of that Court; and their Fitness to choose the 
Directors; are severally brought under review. 


As the qualification for a single vote, a Proprietor must possess, and 
have held for 12 months, 1,000/. stock; no minor may vote, nor can 
a Proprietor vote by proxy. The number entitled to vote, at the present 
time, is 1,976; of which 54 have four votes, 50 have three votes, 370 
have two, and 1,502 one vote. 


Exclusive of the profitable investment of Capital which India Stock has 
hitherto afforded, individuals have become Proprietors, from connexion 
with that country, and previous residence there; from a desire to take 
part in the discussion of Indian affairs at the General Courts ; and for 
the purpose of promoting the election of their friends, and participating 
in the patronage. 


The Court of Proprietors elect the Directors, and declare the Dividend, 
which, since 1793, has always been declared at the maximum of 104 per 
cent., allowed by the Act of that year. They have no general control 
over the Court of Directors, but they make Bye-laws, which are binding 
upon the Company, when no Act of Parliament exists to the contrary. 
All Proceedings in Parliament affecting the Company’s interests, and all 
Grants of Money above 600 /., must be submitted to them ; but no Grant 
above 600 /. made by them is valid, unless confirmed by the Board of 
Control. Their powers were materially limited by the Acts of 1784 and 
1793 ; they can neither revoke, suspend, nor vary, any order of the Court 
of Directors which has been sanctioned by the Board of Control; and 
though there appears to be no restriction on their discussing any measure 
of the Directors, they are, in fact, virtually precluded from all substantial 
interference in the affairs of India. 


2. The Court of Directors consists of 24 Proprietors, who conduct 
the whole affairs of India, both at home and abroad, subject, on most 
points, to the Board of Control. 


Thirteen form a Court; six of the 24 Directors go out annually by 
rotation, and such has been the law since 1773 ; but they are re-eligible 
at the expiration of a year, and are generally re-elected. 


The election of the Chairman and Deputy Chairman takes place an- 
nually by the Directors ; nor does any fixed rule regulate their choice. 


The,power of nominating the Governors and Commanders-in-Chief 
18 reeted in the Directors, subject to the approval of the Crown. The 
Court can recall a Governor, or any of their servants, independently of the 
Board of Control. Subject to the power and supervision of the same 
Board, most of the Despatches connected with the Government of India 
are prepared by the Directors. In case of collision bétween the Court 
and the Board, an appeal lies to the King in Council, as an ultimate resort. 


Every Director has, or has power to have, full cognizance of all the 
affairs of the Company, and has, when in Court, the power of interference ; 
but every Director has not the opportunity of sitting and deliberating in 
the Committee of Correspondence, which is filled up on the principle of 
succession by seniority alone. 


For 
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For the dispatch of business, the Court of Directors is divided into three 
principal Committees : the Committee of Correspondence ; the Committee 
of Buying and Warehouses; and the Committee of Shipping. To these 
Committees the Directors are annually appointed by seniority ; and after the 
election of the Chairman and Deputy Chairman, the names of the Members 
who are to compose the several Committees, are proposed by the Chairman 
to the Court. The Committee of Correspondence stands highest in the 
scale; it consists of the nine senior Members, with the Chairman and 
Deputy Chairman, making eleven. Each Member of the Committee of 
Correspondence must have passed through the Committees of Buying and 
Warehouses, and of Shipping, however high and important may have 
been the station which he has previously filled in India, or elsewhere. 


All that relates to the preparation of Despatches for India, generally, 
belongs to the Committee of Correspondence ; particularly all the more 
important Political Business. 


It appears from the Evidence that all the Despatches, not of a secret 
nature, have originated with the Court of Directors, and that, during the 
last 17 years the Board have directed the preparation of 49 or 50, out 
of a total number amounting to nearly 8,000. They have continually 
made important alterations, hut the Law has precluded them from any 
other mode of originating a Despatch than that of directing the Court to 
prepare it. 


All Communications addressed to the Court of Directors, of whatever 
nature, and whether received from abroad or from parties in this country, 
go, in the first instance, to the Secretary’s Office, and are laid by the 
Chairman before the first Court that meets after their receipt. Despatches 
of importance are generally read to the Court at length. The Despatches, 
when read or laid before the Court, are considered under reference to the 
Committee of Correspondence, and the officers whose duty it is to prepare 
Answers, take the directions of the Chairs upon points connected with 
them; the Draft of an Answer is framed upon an examination of all the 
documents to which the subject has reference, and submitted to the 
Chairs ; it is then brought before the Committee of Correspondence, to 
be revised by them, and is afterwards laid before the Court of Directors, 
for their approval or alteration. When it has passed the Court, it goes to 
the Board of Control, who are empowered to make any alterations, but 
are required to return it within a limited time, and with reasons assigned 
for the alterations made. Previously, however, to the Draft being laid 
before the Committee of Correspondence by the Chairs, experience has 
suggested the convenience of submitting it to the President of the Board, 
in the shape of what is called a Previous Communication. In this stage 
alterations are made by the President, without the formality of assigning 
reasons for them. The Previous Communication being returned to the 
Chairman, is laid by him before the Committee of Correspondene, either 
with or without the alterations made by the President, or with a modifica- 
tion of them, as he may see fit. Against the formal alterations made by 
the Commissioners for the Affairs of India, the Court may make a repre- 
sentation to the Board, who have not unfrequently modified the alterations 
on such representation ; but if the Board decline to do so, they state the 
same to the Court, and desire that the Draft may be framed into a Des- 
patch, and sent out to India, agreeably to the terms of the Act of Parlia- 
ment. In the event of a refusal, the Court may be compelled by 
Mandamus to comply with the order, but if they doubt the competency of 
the Board, they may appeal to the King in Council, who decides whether 
the Board is acting within its power. 

735—I. a3 By 


I. 
PUBLIC. 


RES, 


1806. 
30. 1831. 
35- 296. 1302. 
32. 


333- 3t- 


34- 
295« 


1252, 
413. 415. 
1257. 


416. 


36. 
59. 66. 


332- 


63. 248. 


283. 
~ G5. 248. 


I. 
PUBLIC. 





251. 
123. 1291. 


126, 251. 


413. 
128, 


129, 256, 


1587. 


1292. 


1297. 
128y. 12Q0. 
1203. 


1591. 
411. 


1590. 


1588. 
411. 


1589. 


vi REPORT FROM SELECT COMMITTEE 


By the Act of 1784, the Directors are charged with appointing a Secret 
Committee, whose province it is to forward to India all Despatches which, 
in the opinion of the Board of Control, should be secret, and the subject- 
matter of which can only be divulged by their permission. The Com- 
mittee consists of three Directors, chosen by the Court, viz. the Chair- 
man, Deputy Chairman, and most frequently the Senior Director not in 
the Chair, who take the Oath of Secresy, as prescribed by the Act. Their 
officers also are sworn to secresy ; and noone is employed in transcribing 
Secret Despatches without the permission of the Board. The Board are 
empowered by Law to issue, through the Secret Committee, Orders and 
Instructions on all matters relating to War, Peace, or Negociation with the 
States of India ; and the Secret Committee are bound to transmit such 
orders to India without delay. The Secret Committee have no legal 
power to remonstrate against such Orders, provided they have relation to 
the subjects above stated. They have, however, had communication, 
upon matters stated in Secret Despatches, with the Board, and at their 
suggestion alterations have heen made ; but they have not the same power 
with regard to Secret Despatches as the Court have with regard to other 
Despatches ; they are not empowered by Law to make any representations 
thereon to the Board. 


It has been stated that another class of ‘subjects, not provided for in 
the Act which establishes the Secret Committee, has been necessarily 
treated through that Committee, upon which its Orders have been more 
punctually obeyed than in other cases,—namely, Negociations with 
European States having Settlements in India, and generally all matters 
connected with War in Europe, which can in any way affect our Indian 
interests 


When either War against a Native State, or an Expedition against any 
of the Eastern Islands, has been in contemplation, and the Finances of 
India at such periods have been exceedingly pressed, or have required aid 
from this country, the Secret Committee, in communication with the 
Board, have taken upon themselyes, without previous communication with 
the Court, to provide the requisite funds. Thus, Despatches relating to 
subjects purely Financial and Commercial, such as the Transmission of 
Bullion, and the nature and amount of the Company’s Investments, have 
gone through ihe Secret Committee. Of late years, however, and espe- 
cially since 1810, great attention seems to have been paid to exclude from 
this Department all matters which did not properly belong to it, and even 
in those to confine the exercise of its interference within the narrowest 
limits possible, leaving all Political Communications to be made through 
the ordinary channel, when it could be done without detriment to the 
Public Service. 


It is alleged that the events and occurrences which have given rise to 
the Seéret Correspondence have occasionally passed over before any 
Instructions can reach India; and Copies of Papers sent to the Secret Com-_ 
mittee, relating to matters of high political and personal inportance, have 
found their way to individuals in this country, while the Court of 
Directors, technically speaking, were ignorant of the subject of them. 
But upon subjects involving considerations of policy towards European 
and American States, it scems obvious that there ought to be a means of 
sending Despatches to India without communicating their contents to so 
numerous a body as the Court of Directors. It has been stated, that if any 
doubt could exist on this head, abundant materials in the records of the 
Secret Department might be found to prove the absolute necessity of such 
a channel. 

With 
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With regard to what may be termed the Internal Policy of British 
India, the Secret Correspondence has been (as we have already stated) 
mainly confined to the conduct to be pursued towards the Native Powers, 
and Negociations and Questions of Peace and War with them and the 
neighbouring Asiatic Nations. It would seem to be the necessary condi- 
tion of so vast and distant an Empire, that such Questions must, for the 
most part, be practically resolved by the Local Government of India, and 
accordingly all great measures relating to them appear to have originated 
with those Authorities. Yet it has been alleged, that on some not incon- 
siderable points, the interference of the Government at Home has been 
effectual, and that the many peremptory injunctions which are said to be 
recorded in the Despatches of this Committee, must have had an effect in 
modifying, if not in directing, the general course pursued by those Autho- 
Titles on various occasions. 


Having thus presented a brief outline of the Constitution and 
Functions of the Courts of Proprietors and Directors, the organs of the 
Company in all its public and private transactions, the Committee 
propose, in a similar way, to advert to the Board of Control; and to 
conclude their remarks on the Evidence relating to the Home Govern- 
ment, by a review of the Extent of the Correspondence, and of the Plans 
which have been proposed for ‘abridging it, and for expediting the Prepara- 
tion and Transmission of Despatches to India. 


3. The Board is constituted by a Commission under the Great Seal, the 
first-named Commissioner being President of the Board. The First Lord 
of the Treasury, the Chancellor of the Exchequer, and the Secretaries of 
State are, ex officio, Members of the Board; and two of the Commissioners 
are not of the Privy Council. This is the constitution of the Board under 
the Act of 33 Geo. 3, c. 52. 


By the Act 51 Geo. 3, c. 75, there is no limitation with respect either 
to the number of Commissioners who are to be paid, or to the amount 
of their Salaries ; but in practice the number of paid Commissioners has 
been limited to three, namely, the President and two others. 


For a statement of the Departments into which the Board is divided, 
reference is made to the Memorandum delivered in by B. S. Jones, Esq., 
the Assistant Secretary to the Board. 


In the distribution of the business of the office, it depends entirely on 
the President how far he shall avail himself of the services of the other 
Commissioners. The unpaid Commissioners seldom take any active part, 
and are considered rather as Honorary Members, who may be consulted 
as occasion may arise. Effectually, therefore, the whole responsibility 
tests with the President. In general changes of the Administration, all 
the Members of the India Board vacate office, but the unpaid Commis- 
sloners are frequently re-appointed. 


" Under the Act of 1793, the Commissioners are to superintend, direct 
and control afl acts, operations and concerns which in anywise relate to 
the Civil or Military Government, or to the Administration of the Reve- 
nues, of India » but the Committee deem it advisable to refrain from 
adducing opinions merely hypothetical as to the independent powers 
which the Law confers on the Board. With respect to all Despatches 
relating to Peace, War, or Negociation with any of the Powers of India, 
which the Board may deem of a secret nature, it is their duty, according 
to the express terms of the Law, to originate and prepare the Instruc- 
tions which are sent through the Secret Committee ; and, speaking gene- 
rally, there have been no Secret Despatches but those prepared by the 
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Board. Upon any subject whatever, not Commercial, without any reason 
given, they may require the Court of Directors to prepare a Despatch, 
within the limited period of 14 days, with which they may deal at their 
own pleasure, so as to alter all its expressions and its whole purport. For 
alterations made by the Board, whether in Despatches so prepared, or in 
those which have been framed by the Court without such directions, the 
Law requires, as already stated, that reasons at large shall be given. 


By the Charter Act of 1813, the Rules and Regulations for the good 
government of the College at Haileybury, and the Military Seminary at 
Addiscomhe, are subject to revision and approval by the Board, and 
no Order for the establishment of any office, or the appointment of any 
person to fill the situation of Principal at the College, or Head Master of 
the Seminary, is valid, until approved by the Board. 


The Warrant for nominating a Bishop of Calcutta, or for preparing 
Letters Patent relating to that See, is countersigned by the President, in 
which he acts independently of the Court of Directors. The President 
also countersigns the Warrant of the King approving of the appointment 
by the Court of Directors of the Governors, and Commanders-in-Chief ; 
as well as the writing or instrument under the Sign Manual by which the 
King may remove or recall any person from office or employment in India, 
and vacate and make void Appointments and Commissions there, 


The mode in which separation is made between the Political and 
Commercial Finances of the Company, is, in the terms of the Act of 
1813, under the absolute control of the Board. 


They have also the power of directing permission to be given to any 
individual to proceed to India, if the Court have previously refused such 
permission; and the Board are not required in this case to state their 
reasons. 


The i:10de in which the business is transacted between the Board and 
the Court has been already described. 


Considering the multifarious nature of the Company’s relations and 
transactions, it is to be expected that the Correspondence should be 
voluminous and complicated, comprehending, as it does, not only all 
that originates in England, and is transmitted to India, but also the 
record of the Proceedings and Correspondence of the Officers at the 
several Presidencies, necessary to put the Authorities at home in complete 
possession of all their acts. The Correspondence comes home in Des- 
patches, and the Explanatory Matter in Books or Volumes. The total 
number of Folio Volumes received in 21 years, from 1793 to 1813, was 
9,094 ; and from 1814 to 1829, a period of 16 years, the number was 
12,414. 

From the establishment of the Board in 1784, to 1814, the number 
of Letters received from the Court by the Board of Commissioners was 
1,791 ; the number sent from them to the Court was 1,195. From 1814 
to 1831, 1,967 Letters have been written to, and 2,642 received from, the 
Board. The number of Drafts sent up to the Board front 1793 to 1813, 
was 3,958; from 1814 to 1830, 7,962, being an‘ ingrease of 4,004, 
There have, moreover, been various References, connected with servants, 
civil and military, and others, in this country, amounting, between the 
years 1814 and 1830, to 50,146. ‘The Reports made to the Court by its 
Committees, apart from details and researches made in framing such 
Reports, amount to 32,902. From 1813 to the present time, 723 Parlia~ 
mentary Orders have been served on the Court, requiring Returns of vast 
extent. 


It 
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It is represented that the Home Government is overloaded with details ; ; 
and that there is nothing so great, and nothing so small, that does not rragt en 
(under the present system) require the sanction of the Supreme Autho- 
rity. While it is muintained, as 2 principle, that the Councils of India —_1736. 1737. 
must be made to confide in the Government at Home, (which salutary 
purpose can alone be secured by the transactions being duly recorded, 160. 
and punctually transmitted home by every opportunity,) it does not seem 
possible that the overwhelming mass of business should be diminished : 
the only obvious principle of remedy is stated to be a division of labour 
and responsibility. 


In describing the mode in which business is transacted by the Court and 
the Board collectively, allusions have been made to differences of opinion, 
which have occasionally arisen; to a power of Remonstrance on the one 
hand, and an obligation to give Reasons at large on the other ; and it is 
held that differences of this nature must operate unfavourably on the Com- 


pany’s interests, in two ways, from the weakness and vacillation which 1566. 
disunion betrays, and from the delay that must take place before the 
intended measures are adopted. The Act of Parliament prescribes, that 117. 


the Despatch, when prepared, should be only two months from the time 
of its leaving the Court of Directors to its being returned thither; and an 


Answer has been prepared by the Court, and sent up to the Board, within 120. 
ten days of the receipt of the Despatch from India ; but it has sometimes 
happened that questions of importance submitted by the Government of 147% 


India to the consideration of the Home Authorities, have, from peculiar 

events, not been answered for a period of two or three years, circum- 

stances in the mean time having so changed that further reference became 

necessary, and thus a period of many years has elapsed before the adjust- 

ment of such questions. The fact of Collision between the co-ordinate 96. 70. 299. 293, 1261, 
authorities is clearly borne out by the Evidence; while it is also affirmed iss¢ rh. 160 
that the desire of avoiding collision has led, in many instances, to the 1594: 
continued and renewed postponement of Instructions upon important sub- 

jects. Hence, although the degree of inconvenience resulting from such 277, 290 $01. 136s 
collision may be regarded as a matter of mere opinion, and thus be variously “1592. 
estimated, yet it must have its origin in the constitution of the Home 53. 263. 2029. 1039. 
Authorities, and the existence of co-ordinate powers. It has also been a 
suggested that, in consequence of the indefinite nature of the several 1581. 1582. 
powers of the two authorities, impediment is thrown in the way of 
communications from Public Servants in India. 


A remedy suggested for the evils just alluded to, is, a change of the 266. 
present system, by vesting the Government in all its branches in one _ 302. 1578. 
body, or in two bodies, having a very different relation to each other from 
that which now exists between the Court and the Board, and remodelling 
the Local Government on the same principles. But, independently of 
any great change in the system, the Evidence affords various hints 
respecting m@difications which might be beneficially introduced into the 
existing Government. 


The possibility of conducting the business with fewer Directors, and 
the expediency of reducing their number, have been considered. It is — 1597. 1813, 
allowed that a diminution of their number would constitute a stronger 1816, 
obligation on the individuals appointed to attend to their duties, as it 
would impose practically, as well as morally, an additional degree of 
responsibility : but it is maintained that no real inconvenience arises from 
the present constitution of the Court, and that its Members could not 
well be diminished, unless its Commercial and Political Functions were z506. 1910, 1812, 
separated more than has yet been done, because the Commercial Depart- *"'* 
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ment, with which a large proportion of the business of the Court origi- 
nates, requires the superintendence of a separate Committee ; and though 
there is a plan suggested for introducing a more marked distinction 
between the Political and Commercial character of the Company, it is 
contended that there is a necessity for an interference on the part of the 
Court as active and extensive as that which at present exists. 


The advantages and disadvantages of the Change of Directors by rota- 
tion have also been considered: it is allowed that, by the existing rule, 
the Court is frequently deprived of the advice of competent and able 
men; but if the Directors were to be chosen for life, there would remain 
no check upon their incapacity or misconduct. 


The mode in which the Committee of Correspondence is filled up is 
liable to a similar objection, because those Members who come late in life 
from India, and whose talents and experience peculiarly qualify them for 
taking a part in the Administration, may never be placed on that Com- 
mittee. The present mode, however, which is grounded on Practice, 
rather than on any express Law, is said to have its advantages; because, 
by means of it, a Director becomes practically acquainted with every 
branch of the Company’s affairs, while he is not precluded, by being 
attached to a subordinate Committee, from affording to the Court the 
benefit of his more recent knowledge and experience. 


As it is allowed that the Court of Directors certainly possess, upon 
some points, a detailed knowledge, which the Board of Control does not 
possess, under its present constitution, and with its present establishment, 
It is not contended that the Board would at once be competent to originate 
any but the more important Despatches, referring to general principles and 
the higher subjects of Government. On the authority of the writer of 
the Political History of India, it has been suggested, that one or two of the 
Commissioners should always be persons who have served either in the 
Military or Civil branch of the Company’s service abroad. It is also sug- 
gested, that whatever the Board is competent to do through the medium 
of the Secret Committee, might be as well done by direct Despatches, 
emanating from a Secretary of State for India, addressed to the respective 
Governors abroad. 


It is considered that the reduction recently made in the Salary of the 
President of the Board, in consequence of which that situation offers 
a remuneration for talent and ability inferior to that afforded by many 
other appointments of the same class, is, upon public grounds, most 
objectionable. 


LocaL GOVERNMENT. 


In reporting the Evidence relating to the Local Government, the Com- 
mittee propose to give an outline, Ist, of its Constitution and Functions ; 
2d, its Operation, comprising its Efficiency and alleged Defects ; 3d, Pro- 
posed Alterations and Improvements relating thereto. « 


There are three Presidencies, Bengal, Madras, and Bombay. In Bengal 
the Government consists of 2 Governor General and three Councillors ; 
and at Madras and Bombay of a Governor and the same number of 
Councillors. The Court of Directors, if they see fit, appoint the Com- 
mander-in-Chief at each of the Presidencies to a seat in the Council of the 
Presidency to which he is attached, in which event, he takes rank next to 
the Governor, as ‘second in Council. There are two other Councillors, 
civilians, with the necessary subordinate functionaries. The Civil Mem- 


bers 
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bers of Council must have resided ten years in India, in the Company’s 
service. 


The Governor General has a supreme controlling power over the Gover- 
nors of Madras and Bombay, who, under certain circumstances, may be 
suspended for disobedience of orders. He has also the power, if he 
thinks fit, of proceeding to the subordinate Presidencies, and assuming 
the chief authority there. 


According to the terms of the Act of 1793, the Governor brings forward 
in Council any business he thinks fit. The discussion upon it may be 
adjourned twice for 48 hours, but not longer, and then a decision must be 
pronounced ; if the Members of Council accord with the views of the 
Governor, the decision becomes a measure of Government ; if the Members 
of Council dissent from the Governor, they aye to exchange opinions in 
writing, which are entered upon record. If the Governor still adheres 
to his own views, he is vested with the power of acting on his own 
responsibility, placing upon record his reasons for so doing, which are 
transmitted to this country, with Copies of all the Proceedings. From the 
operation of this independent power, legislation, and matters judicially 
before the Council, are the only exceptions. 


To the powers of Governor General, those of Captain General have, on 
one occasion, been superadded. This is an appointment from the King, 
and confers the complete control over all Military Affairs. 


The power therefore of making or enforcing Laws for the government of 
the respective Presidencies rests in four individuals, viz. the Governor 
General (the Governor in the cases of Madras and Bombay) and the three 
Members of Council, subject immediately, in some instances, to the con- 
sent of the Supreme Court of Judicature to register their Decree, and, 
more remotely, to the approval and sanction of the King in Council, the 
Board of Control, and the Court of Directors. 


The general Administration of Public Affairs is carried on by the means 
of Boards, the object of which is to relieve the Government from the 
burthen of details. At Calcutta, there are the Boards of Revenue, Salt 
and Opium, and Trade; and the Military, Marine, and Medical Boards: 
At Madras, Medical, Military, and Revenue Boards: At Bombay no Reve- 
rai Board ever existed, and the Military Board was abolished by Sir John 

alcolm. 


Concerning the system of Administration by Boards in general, it has 
been stated, that however plausible they may be in theory, and however 
useful Boards might be made, yet that practically they are inefficient: 
that they operate as clogs upon business, and that all that is professed to 
be accomplished by them, might be better attained by the agency of 
a single individual, is the uniform tenor of the Evidence adduced before 
the Committee. 


With respect to Councils, it is argued, on the one hand, that as they 
are no check apon the Governor, in any case when he chooses to exercise 
his independent power, and as the Secretaries of Governmcnt and Heads 
of Departments might probably give him the assistance which Councillors 
now afford, they might be altogether dispensed with, and the Public at the 
same time lose no efficient check. On the other hand, it is contended, 
that they are extremely useful in arranging for the Governor the most 
material points of Correspondence, and that they relieve him irom a load 
of detail, and would relieve him still more if allowed to decide upon 
jedicial and territorial matters upon vheir own responsibility ; that, in 


(35—I. bg short, 


PUBLIC. 





178. 


339- 341. 


1450. 
810. 814, 1685. 


3056 


611. 613.614. 
1539- 


870. 871. 


872. 873. 874. 


g6o. 968. 
1448, 1449+ 
1783. 1789. 


1607. 


968. 


I e 
PUBLIC. 


1682. 


341. 


1472. 


1566. 


1454- 
266. 391. 
266, 946. 365. 615.619. 


81g. 84s. 862. 1454. 


1468. 1566. 1608. 1'790, 
19796. and 
342. 344.620. G22, 


[Appx. V. of Report 
of 1831.] 


862. 863. 


1450. 

1949. 1950. 1351. 
1539+ 1544. 
1940. 1341. 


1541. 1544. 1604. 
1696. 


1473. 1476. 
1583. 1584. 


1712. 1717. 


77% 771. 


xii REPORT FROM SELECT COMMITTEE 


short, as the Governor is, for the most pert, totally unacquainted with 
Indian Affairs, the assistance of Councillors, of local experience and know- 
ledge, is indispensably requisite to enable him to discharge his duties. 


The duties of the Governor General are those which appertain specially 
to the Presidency of Bengal, and those which relate to the supervision 
and control of every functionary in India: and if it be true that the 
Local Administration of Bengal, more immediately confided to the Gover- 
nor General, is sufficient to engage his whole time and attention, it must 
necessarily follow, that the still more important business of general Legis- 
lation, and general Control, is ill performed; and from this source, it is 
alleged, arises onc class of the evils which pervade the Administration in 
India. Another class is alleged to have its origin in the nature of the 
Administration at Home, a system of chechs, which operate as clogs on 
business, and occasion a disunion of authority, under which officers, having 
the same duties to perform, and the same objects in view, are split into 
distinct departments, often acting on opposite principles, and coming 
into perpetual collision with each other. 


It has been said, that one of the most important considerations for 
Parliament is the Improvement of the Government of Indra in India 
itself: with this view, and in order to meet the evils already adverted to, 
it has been proposed, to entrust increased powers to a Local authority 
by the establishment of one Supreme Government for all India, without 
the charge of any Local Administration, and by the appointment of 
Lieutenant Governors at the several Presidencies, with subordinate powers. 
Under this arrangement it would not be necessary ta disturb existing 
boundaries, although it might be advisable to divide into two the exten- 
sive Presidency of Bengal. 


Against the adoption of these alterations, it has been urged, that the 
Local Government of Calcutta, as at present constituted, though it has 
some defects, is yet fully equal to the task of legislating for the Native 
Population ; that the number of the Regulations passed by the Local 
Government, since the renewal of the Charter, is small when compared 
with that of the Laws passed in England during the same period ; that it 
would be dangerous to remove the salutary checks which have hitherto 
existed in the control exercised by the Home Authorities; and that the 
business which, on the adoption of the New System, would unavoidably 
devolve upon the Supreme Government, would, from its extent, be unma- 
nageable. 


In contemplating the probable effect on the minds of the Natives, of 
any extensive change in the present Administration of India, it has been 
denied that it would be productive of any unfavourable result, or that it 
would make any impression whatever ; their ideas of the Company being 
exceedingly vague, and their feelings of respect attaching entirely to the 
Executive power. 


Law. - 

Tuat the British sway has conferred very considerable benefit on 
India can hardly be doubted, since under our Government the people 
enjoy advantages which all history shows they never possessed under their 
own Princes,—protection from external invasion, and the security of life 
and property. If these benefits are not duly appreciated, it is because 
the demoralization, consequent on ages of anarchy and misrule, has ren 
dered them insensible to the blessings of organized society ; a state in 
which the justice and firmness of the governors are sure to become 

reasons 
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reasons for disaffection on the part of the governed, because they annihi- 
late their hopes of individual aggrandizement and independence. Hence, 
with the exception of Bengal Proper, where a general feeling of protection 
is stated to prevail, the British tenure of India is, for the most part, a 
tenure of the sword, resting chiefly on the persuasion of our national 
power, and military strength and discipline. At the same time, it may be 
matter for attentive investigation, how far the exclusion of the Natives 
from places of trust and emolument, operates as a cause of discontent, and 
also how far the influence of the British Name in the Native States is con- 
verted by rapacious rulers into an engine of oppression. 


The subject of the Legislative Power in India has already, in a great 
measure, been anticipated in the aura of the Evidence respecting the 
Constitution and Powers of the Civil Government, and the proposed 
Reform of the present system, by the establishment of a Supreme Autho- 
rity, embracing Executive, Judicial, and Legislative Functions. It there- 
fore only remains to pass under review the existing State of Jurisdiction 
and of the Courts of Law, the Modifications and Changes which might 
be beneficially introduced, and the principles which ought to regulate 
any new Legislative Enactments. 


There exist in India at the present time two concurrent, and in some 
instances, conflicting, systems of Judicature ;—the Company’s Courts, and 
the King’s or Supreme Courts. 


In the Company’s Courts there are three grades of European Judges ; 
the District, the Provincial, and the Judges of the Sudder Court. Of the 
Native Judges there are two classes ; Moonsiffs, of whom there are several 
stationed in the interior of every district ; and Sudder Ameens, established 
at the same station with the European District Judge. There are also 
Magistrates, who exercise Civil Jurisdiction under special appointment. 
The Registrars try and decide such causes as may be referred to them 


by the Judge. 


The jurisdiction of the Supreme Court extends to Europeans generally, 
and, within a certain limit around the several Presidencies, to Natives also ; 
but constructively, Natives not so circumstanced have, on many occasions, 
been brought within its jurisdiction. The jury system is confined entirely 
within the limits of the Supreme Court. It is made ground of complaint, 
that the Criminal Law is more severe than that administered beyond this 
boundary, while the Civil Law also is attended with an expense which has 
ruined most of the native families of distinction, and borne heavily upon 
Europeans. 


No Regulation made by the Local Government, and affecting individuals 
within the jurisdiction of the Court, is valid, unless registered by the 
Court ; a power which has in recent instances been freely exercised, and 
much beyond the local limits contemplated by the Act of Parliament. 
Hence collision has arisen between the Local Authorities and the Function- 
aries of the King’s Courts, which has proved a source of great evil and of 
serious embarrdssment to the Government ; nevertheless, objections exist 
to the abolition gf the courts ; while the remedies necessary to correct the 
evils attached to the operation of the present system are said to be abun- 
dantly obvious: 1st, by accurately and strictly defining the jurisdiction 
of the Supreme Court, or, Ydly, by the establishment of a general Legis- 
lative Council, or 3dly, by the appointment of Local Agents with the 
control of districts, as suggested by Sir Thomas Munro. 


The power of Arbitrary Deportation upon alleged charges, without trial, 
forms another important feature in the Local Administration of India; con- 
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cerning which it has become a question whether it might not be suppressed 
or modified by the introduction of Trial by Jury, without danger to the 
State. 


There is also important Evidence with regard to the Code of Criminal 
Law in force in the Provincial Courts; the reciprocal circumstances of 
Europeans and Natives with respect to the Administration of Justice ; the 
effects and tendency of the Judicial System actually in operation, as to 
the security of the persons and property of the Natives; and the expe- 
diency of subjecting Englishmen to the jurisdiction of the Provincial 
Tribunals. 


On a large view of the state of Indian Legislation, and of the improve- 
ments of which it is susceptible, it is recognised as an indisputable principle, 
that the interests of the Native Subjects are to be consulted in preference to 
those of Europeans, whenever the two come in competition; and that 
therefore the Laws ought to be adapted rather to the feelings and habits 
of the Natives than to those of Europeans. It is also asserted, that though 
the Native Law might beneficially be assimilated to British Law in certain 
points, yet that the principle of British Law could never be made the 
basis of an Indian Code ; and finally, that the rights of the Natives can 
never be effectually secured otherwise than by such amalgamation; by 
the appointment of an European Judge to every Zillah Court, with 
Native Judges as his assistants and assessors; and by the substitution 
of individual for collective agency. 


The provisions for the promulgation of Ordinances and Regulations are 
described to be effective. 


NATIVES. 


INTIMATELY connected with every plan for the good government of 
India, and for the introduction of ameliorating changes into the present 
system, is all that relates to the habits, character, and capacity of the 
Native Population. It appears that at present they are only employed in 
subordinate situations in the Revenue, Judicial, and Military Departments. 
They are said to be sufficiently observant of the practical merits and 
defects of our system; and to be alive to the grievance of being excluded 
from a larger share in the Executive Government, a disadvantage which is 
not considered as compensated by the increased security enjoyed under 
British protection, compared with the precariousness of all tenure under 
former Governments: it is amply borne out by the Evidence that such 
exclusion is not warranted on the score of incapacity for business, or the 
want of application, or trustworthiness: while it is contended that their 
admission, under European control, into the higher offices, would have 
a beneficial effect in correcting the moral obliquities of their general 
character ; would strengthen their attachment to British dominion; would 
conduce to the better Administration of Justice ; and would be productive 
of a great saving in the Expenses of the Indian Government. 


With a view to the more general identification of the Natives with the 
Government of India, the encouragement and cultivatién of the English 
Language, to the greatest possible extent, 1s deemed by one Witness to be 
highly desirable. 


A desire for the knowledge of European Science and Literature has, 
it is declared, been awakened in the Natives by the more recent extension 
and encouragement of Education among them; and it is urged that 
Moral and Religious Instruction is, in consequence, of imperious necessity 

for 
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for securing the improvement of their Moral Standard, and the advance- 
ment of their Political Character. 


The proportion of the Hindoo Population to the Mahomedan is stated 
at eight to one. 


The expediency of framing a Law for defining and regulating the Civil 
Rights of Natives, in the case of a change of Religion, is suggested. 


It is equally desirable, it is stated, to extend perfect toleration to the 
Native Christians, and to remove, as far as possible, any disability that can 
be shown still to exist to their prejudice. 


An interesting Sketch has been given of the State of Christianity in India 
in the early ages, and also of the Syrian Christians, who have received the 
greatest assistance and advantage from a College for the instruction of their 
Priesthood, founded by Colonel Munro, long resident at Travancore, the 
Students of which are stated, by a clergyman who examined thei, to have 
made great progress in the Latin and Syriac Languages, and in other 
branches of Literature. 


The Roman Syrians have a College at Verapoly, for the education of 
about 50 Students. 


The Roman Syrians and the pure Syrian Churches of Travancore are 
about equal in numbers, and amount each to between 60,000 and 70,000 
souls. 


The failure of Roman-catholic Missionaries is acknowledged by them- 
selves, and attested by other Witnesses ; while the progress of the Protes- 
tants appears to be daily becoming more successful. Their judicious plan is 
to establish Schools, which they have effected both in the North and South 
of India. The number of Scholars in Bengal alone, amounts to about 
50,000. 


This general diffusion of Instruction is producing the best and most 
salutary effect, not only on the children educated, but on the minds of 
their parents and neighbours. Female Schools have also been success- 
fully established ; at the different Missionary Stations there were, in 
1823, nearly 1,200 female children, and that number has gradually 
increased to 3,000. 


The proficiency of the Native Catechists is also attested. 


EccLESIASTICAL. 


_ {7 is stated, that the number of Chaplains at present in actual service 
1s not sufficient for the wants of the people committed to their charge ; and 
whjle, in several stations in the interior of India, the duties of a Chaplain 
do not employ the whole of his time, there are larger stations, such as Mili- 
tary Cantonments, where there is duty for two, if not for three, Chaplains. 
The want of additional Bishops is also pointed out. 


While an efficient Church Establishment is recommended, co-extensive 
with the wants of the European subjects who may be members of that 
Church, and of such Native Christian subjects as shall be willing and 
anxious to attach themselves to it, perfect toleration, on the part of 
Government, to the labours of the Missionaries, is not less strongly recom- 
mended, care being had, at the same time, not to afford, on the part 
of the Government, any direct encouragement to the conversion of the 
Natives. 
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PATRONAGE. 


East Inpia Patronage is vested partly in the Crown, partly in the 
Directors, and partly in the Governors and Council of the several 
Presidencies. 


The Board of Control has legally no share in the distribution of Indian 
Patronage ; though, practically, the President of the Board, by an ar- 
rangement with the Court of Directors, has a share equal to that of one of 
the Chairs, or double that of a Director. 


The Patronage exercised in India amounts to a very large share of 
the whole; but the distribution of it is recorded on the proceedings 
sent home, and it is liable to be vigilantly scrutinized by the Court, and 
by the Board. 


Promotion is regulated on the principle of seniority as the general rule, 
aud by selection, according to individual merit, as particular exigencies 
may require ; but in the several Presidencies it is, generally speaking, 
confined to individuals within the Presidency. 


No public responsibility attaches to the Patronage of the Directors ; 
nor do the tests prescribed operate upon the exercise of it any more than 
the desirableness of obtaining competent persons operates upon the dis- 
posal of the patronage in Government offices in this country: Public 
Opinion is said to have as little influence in the one case as in the other. 


The amount of Patronage is necessarily fluctuating, being regulated by 
the demand for Public Servants, arising from casualties or other causes. 
The number of Civil Servants at the three Presidencies is calculated at 
1,100 or 1,200. 


To the present mode of Nomination, it is objected, that it gives to India 
only an average amount of Talent, or one but a little above mediocrity. 
Though there does not appear in the Evidence any imputation upon the 
purity with which the Directors have acted in bestowing their patron- 
age, it seems at the same time agreed, that the nomination by individual 
Directors is not the best mode of securing a high standard of Ability 
and Qualifications in the Civil Servants; this, it 1s considered, by one 
Witness at least, might be more surely obtained by public competition. 
On the other hand, an appeal is made to the high testimony borne by 
Mr. Canning to the zeal and ability of the Company’s Servants, and also 
more generally to the history of India, in proof that they have hitherto 
possessed adequate abilities and qualifications. Ifa system of competition 
were acted upon, and if the Natives were more extensively appointed to 
Civil Offices, the amount of Patronage, it is stated, would be so abridged, 
that no separate body would be requisite for administering it ; and though 
it might be objectionable to vest it in the Crown, it is suggested that'it 
might be given to Public Schools and Universities, as the reward of talent 
and acquirement. What system of competition could be adopted so as 
to prevent all favouritism in the selection, is admitted to be deserving of 
serious consideration. An argument, brought forward by one Witness, 
against any plan different trom the present, is, that checks could not be 
so effectually established to meet the abuses to which the exercise of such 
extensive Patronage, at home and in India, is liable. In the event of the 
Patronage being taken away from the Court of Directors, a pecuniary 
compensation has been suggested. 
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"The Committee have inquired into the state of Education in the Civil 
Service, and among the Natives of India. 


].—EpvucaTion: Civit SERVICE. 


ConcERNING the Qualifications required from a Writer, previously 
to his appointment, the Evidence is not very specific; they are fixed by 
Regulations framed by the Court of Directors and the Board of Commis- 
sioners. On an average young men proceed to India at the age of 18: 22 
is recommended as the most eligible age. 


It is stated by the Principal, whose Evidence is very full and detailed, 
that the design of the East India College at Haileybury, which was esta- 
blished in 1806, was, to supply the great body of Civil Servants with an 
amount of qualification commensurate with the extent and importance of 
their functions in India, which qualification could not, at the time that the 
College was founded, have been otherwise procured. The nature of the 
combined Course of Study, the impracticability of acquiring it without 
a special Institution, more particularly for Oriental Literature, and the 
tests required of the parties nominated, all form subjects of Evidence. 
It is considered that it would be advisable to increase the age of Students, 
by admitting them between the ages of 18 and 22. The Act of 1826 
is believed not to have answered the expectations of its authors, and to 
have shaken and mutilated the whole Collegiate System. The College, 
it is stated by the Principal, has had various difficulties to contend with, 
but has, in a great measure, fairly answered what could reasonably have 
been expected from it on its original foundation; and it is held that, with 
revised tests, and some modifications in its present machinery, it would 
be competent to stand even against the Universities of England, in so far 
as relates to the due Qualification of Civil Servants for India. The profi- 
ciency of the Scholars is well attested by those who have experienced 
its benefits and watched its progress. The capabilities are pointed out 
which the College possesses, of admitting alterations, so as to render the 
Education more efficient and satisfactory ; and other modes of Qualifica- 
tion for the Civil Service are suggested. It is maintained that the Civil 
Servants have been better educated since the establishment of the College 
than they were before ; and the fact, that the most important posts have 
been filled in India by those who have been most distinguished for profi- 
ciency at Haileybury, is adduced in proof of this opinion: while the tenor 
of other parts of the Evidence would show, that where the operation of 
the system has not been absolutely prejudicial to the habits and views of 
the Students, every object contemplated by the College, might have 
been more effectually obtained by other means. 


On arriving in India, the young men of the Bengal Service enter the 
College at Calcutta, with the view of perfecting themselves in Lan- 
guages, the elements of which have been acquired at Haileybury, where 
the education is of a more general nature. While at the College at Cal- 
cutta, they are maintained at the Company’s expense. Of thus Institn- 
tion (which was-from the commencement strongly objected to by the 
Court of Directors, on the score of expense) it is remarked, that “ it has 
been a source of more debt than knowledge in the Civil Service, and an 
expensive establishment for the end proposed.” It was not uncommon 
in former times for young men to leave the College with a debt of from 
50,000 to a lac of rupees; but this evil may in part be attributed to the 
mode of appointment. The Institution has lately undergone a revision. 
It has been useful in providing books, by which the acquisition of the 
Native Languages has been greatly facilitated, but beyond this it is 
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considered that the Institution is disadvantageous to the Public Service, 
If abolished, its buildings might be converted to Public Offices. 


It appears that the Study of Languages is most readily promoted by 
sending the young men, directly on their arrival, into the Provinces, and 
attaching them to some Public Office, as was formerly the practice. 


At Bombay there is no Institution corresponding to that at Calcutta. 
At Madras there is a Collegiate Institution, but no European Professors, 
as formerly at Calcutta; the Examiners are gentlemen in the Company’s 
Civil Service, but they receive no pay. Proficiency in the Native Lan- 
guages is made a condition of promotion. 


With a view to raise the standard of attainment, and afford fuller scope 
for selection, not only is public competition in England recommended, 
but it is also proposed, with the same view, that the whole Service should be 
originally Military. Among other objections against this plan, it is urged 
that it evinces a total departure from the principles at present laid down 
by the Legislature for conducting the two branches of Indian Service. 


9,—EpucaTIon: NATIVES. 


By the Act of Parliament of 1813, the Company are obliged, out of 
Surplus Territorial Revenue, to expend annually a Lac of Rupees in pro- 
moting the Education of the Natives of India; in some years less than 
that has been expended, but in others twice and even five times the stipu- 
lated amount. 


It is on all hands allowed, that the general cultivation of the English 
Language is most highly desirabie, both with a view to the introduction 
of the Natives into Places of Trust, and as a powerful means of operating 
favourably on their Habits and Character ; and that, moreover, a great par- 
tiality prevails in favour of the English Language and Literature, in both 
of which many Natives have made considerable progress; but that the 
subject has not hitherto met with that consideration and encouragement 
from the Government which its importance seems to merit. Though faci- 
lities might be multiplied at a small expense, there is a great want of 
proper Teachers; and in the Government Schools, with few exceptions, 
it is not taught at all. 


It has been suggested, that the most powerful stimulus would be, to 
make a certain degree of proficiency a condition of Qualification for Civil 
Employment. 


When, however, the immensity of the field is regarded, it is not to be 
concluded, that active steps have not been taken, however limited, for 
disseminating the benefits of Education among the Natives. Moslem and 
Hindoo Colleges have been established, or placed on a more efficient 
footing, in Calcutta, Delhi, Agra, and Benares. Schools have been 
established in other parts of the country ; and Seminaries, founded by 
individuals, have received aid. For more full information gn this interest- 
ing subject, the Committee beg to refer to the Memdir prepared by 
Mr. Fisher, of the India House, and to the Letters from the Court of 
Directors to their several Governments in India. 


With regard to the Madras Presidency, it was proposed, by Sir Thomas 
Munro, to establish Native Schools in every Tehsildary. The Master was 
to be paid, partly by a Stipend from Government, and partly by Fees 
from the Scholars. If fully followed up, this plan might, to a certain 
extent, furnish the means of a common Education to the Natives. 


On 
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PUBLIC. 
"On this head of Native Education, the Evidence is full and cir- 
cumstantial. 
Testimony has been adduced concerning the Acquirements and Abilities 
of the Anglo-Indian Population, concluding with a recommendation for 
the removal, in their case, of all invidious distinction, and exclusion from 1237, 


Office. 
Tur Press. 


Tue Evidence is detailed and circumstantial respecting the state of 
the European and Indian Press ; the Regulations relative thereto; and the _ 90. 597. 
subjects of Discussion, Correspondents, Circulation, Price, Transmission, 972-1002. 1959. 1070. 
and Postage of the Newspapers. The peculiarities which attach to the [07 11% 1)47- 
7 bs ‘ < 1165. 1173. 1174, 1184 
several Presidencies are remarked, and also the Discussions and Proceed- 1071.1117. 159.1247. 
ings to which Articles in the Journals, obnoxious to the Local Govern- 


ment, give rise. 


The Native Press at Calcutta is under the same restrictions as the 1202. 1207. 
English Press there, but its operation is not very extensive. At Bombay 861. 
it is perfectly free. 1209. 1212. 


The present checks on the Press lie in the withdrawal of the Government 1071. 1208. 
Licence, which is revocable at pleasure, with or vithout inquiry or notice ; 
and in the power of Arbitrary Deportation. How far the existence of this 1154. 1164. 
power is necessary, in the present state of India, is amply discussed; and, 
with reference to the Offences of the Press, the possibility of obtaining a fuir 598. 610. 
and impartial Trial by Jury is confidently asserted. 


On the one part, it is argued, that the free discussion of Government —846. 861. 
measures, by the Press, or otherwise, must be productive of good, bothin — 1148. 1153. 
maturing Legislative Enactments, and in controlling the conduct of Public 
Functionaries. 


On the other part, it is maintained, that the Freedom of the Press is 1633-1544. 
iaconsistent with the condition of the People, and incompatible with the 
nature of the Government. 


Since the Evidence was taken, intelligence has been received of the 
removal of the Censorship at Madras. 


INTERCOURSE wITH INDIA, AND Se1r~emeEeNnt or Europeans. 


Mucu valuable Evidence has been received upon this important subject 
in the Revenue, Judicial, and Commercial Departments of the Inguiry, 
as well as in the Public. 


As early as 1766 the Court of Directors prohibited British-born Sub- 
jects from holding Lands, the prohibition being chiefly directed against 
their own Servants, who, about that time, were in the habit of holding Public 
Lands and Farms. In 1783-84 it was stated, in a Report of the Com- 
mittee of the House of Commons, that the Regulation was chiefly appl- 
cable to the Campany’s Servants, who, it was considered, might convert 
their influence ‘and power to improper purposes, and that it ought not 
to be equally applicable to men not in the Company’s service. 


The Evidence shows, that as far as holding Lands in Farm, to a great 
extent the prohibition is merely nominal; Europeans hold them in the 
names of Natives, and in their names also they sue and are sued in the 
Courts. 


These Lands are ‘principally held for the cultivation of Indigo, which 
has improved of late years in Behar and Bengal, where the Factories are 
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considered that the Institution is disadvantageous to the Public Service. 
If abolished, its buildings might be converted to Public Offices. 


It appears that the Study of Languages is most readily promoted by 
sending the young men, directly on their arrival, into the Provinces, and 
attaching them to some Public Office, as was formerly the practice. 


At Bombay there is no Institution corresponding to that at Calcutta. 
At Madras there is a Collegiate Institution, but no European Professors, 
as formerly at Calcutta; the Examiners are gentlemen in the Company’s 
Civil Service, but they receive no pay. Proficiency in the Native Lan- 
guages is made a condition of promotion. 


With a view to raise the standard of attainment, and afford fuller scope 
for selection, not only is public competition in England recommended, 
but it is also proposed, with the same view, that the whole Service should be 
originally Military. Among other objections against this plan, it is urged 
that it evinces a total departure from the principles at present laid down 
by the Legislature for conducting the two branches of Indian Service. 


9—EpucatTion: Natives. 


By the Act of Parliament of 1813, the Company are obliged, out of 
Surplus Territorial Revenue, to expend annually a Lac of Rupees in pro- 
moting the Education of the Natives of India; in some years less than 
that has been expended, but in others twice and even five times the stipu- 
lated amount. 


It is on all hands allowed, that the general cultivation of the English 
Language is most highly desirable, both with a view to the introduction 
of the Nutives into Places of Trust, and as a powerful means of operating 
favourably on their Habits and Character; and that, moreover, a great par- 
tiality prevails in favour of the English Language and Literature, in both 
of which many Natives have made considerable progress; but that the 
subject has not hitherto met with that consideration and encouragement 
from the Government which its importance seems to merit. Though faci- 
lities might be multiplied at a small expense, there is a great want of 
proper Teachers; and in the Government Schools, with few exceptions, 
it is not taught at all. 


It has been suggested, that the most powerful stimulus would be, to 
make a certain degree of proficiency a condition of Qualification for Civil 
Employment. 


When, however, the immensity of the field is regarded, it is not to be 
concluded, that active steps have not been taken, however limited, for 
disseminating the benefits of Education among the Natives. Moslem and 
Hindoo Colleges have been established, or placed on a more efficient 
footing, in Calcutta, Delhi, Agra, and Benares. Schools have been 
established in other parts of the country; and Seminaries, founded by 
individuals, have received aid. For more full information gn this interest- 
ing subject, the Committee beg to refer to the Memoir prepared by 
Mr. Fisher, of the India House, and to the Letters from the Court of 
Directors to their several Governments in India. 


With regard to the Madras Presidency, it was proposed, by Sir Thomas 
Munro, to establish Native Schools in every Tehsildary. The Master was 
to be paid, partly by a Stipend from Government, and partly by Fees 
from the Scholars. If fully followed up, this plan might, to a certain 
extent, furnish the means of a common Education to the Natives. 


On 
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* On this head of Native Education, the Evidence is full and cir- 
cumstantial. 


Testimony has been adduced concerning the Acquirements and Abilities 
of the Anglo-Indian Population, concluding with a recommendation for 
the removal, in their case, of all invidious distinction, and exclusion from 


Office. 
Tue Press. 


Tue Evidence is detailed and circumstantial respecting the state of 
the European and Indian Press; the Regulations relative thereto; and the 
subjects of Discussion, Correspondents, Circulation, Price, Transmission, 
end Postage of the Newspapers. The peculiarities which attach to the 
several Presidencies are remarked, and also the Discussions and Proceed- 
ings to which Articles in the Journals, obnoxious to the Local Govern- 
ment, give rise. 


The Native Press at Calcutta is under the same restrictions as the 
English Press there, but its operation is not very extensive. At Bombay 
it is perfectly free. 


The present checks on the Press lie in the withdrawal of the Government 
Licence, which is revocable at pleasure, with or vithout inquiry or notice ; 
and in the power of Arbitrary Deportation. How far the existence of this 
power is necessary, in the present state of India, 1s amply discussed; and, 
with reference to the Offences of the Press, the possibility of obtaining a fair 
and impartial Trial by Jury is confidently asserted. 


On the one part, it is argued, that the free discussion of Government 
measures, by the Press, or otherwise, must be productive of good, both in 
maturing Legislative Enactments, and in controlling the conduct of Public 
Functionaries. 


On the other part, it is maintained, that the Freedom of the Press is 
igconsistent with the condition of the People, and incompatible with the 
nature of the Government. 


Since the Evidence was taken, intelligence has been received of the 
removal of the Censorship at Madras. 


INTERCOURSE WITH INDIA, AND S£EITLEMENT oF Europeans. 


Mucx valuable Evidence has been received upon this important subject 
in the Revenue, Judicial, and Commercial Departments of the Inquiry, 
as well as in the Public. 


As early as 1766 the Court of Directors prohibited British-born Sub- 
jects from holding Lands, the prohibition being chiefly directed against 
their own Servants, who, about that time, were in the habit of holding Public 
Lands and Farms. In 1783-84 it was stated, in a Report of the Com- 
mittee of the House of Commons, that the Regulation was chiefly appli- 
cable to the Campany’s Servants, who, it was considered, might convert 
their influence ‘and power to improper purposes, and that it ought not 
to be equally applicable to men not in the Company’s service. 


The Evidence shows, that as far as holding Lands in Farm, to a great 
extent the prohibition is merely nominal; Europeans hold them in the 
names of Natives, and in their names also they sue and are sued in the 
Courts. 


These Lands are ‘principally held for the cultivation of Indigo, which 
has improved of late years in Behar and Bengal, where the Factories are 
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chiefly established. There are also a few in North and South Arcot, 
which are two of the principal Indigo Districts. 


The introduction of Capital into these Districts, and the Employment of 
a great number of People, have been beneficial; but most of the Wit- 
nesses do not recommend the uncontrolled and indiscriminate admission 
of British-born Subjects into our Indian Possessions. It is not doubted 
that the skill, enterprize, and capital of Europeans might be made to 
confer important benefits upon the country in the development of its 
vast resources. The chief difficulty opposed to their free admission ap- 
pears to be considered to arise out of the defective state of the Judicial 
Establishments, civil and criminal. Facilities of Intercourse have of late 
years been greatly increased. License to proceed to India is said never 
to be withheld if the Applicant can show any reason for wishing to pro- 
ceed to India other than mere speculation. Many instances have occurred 
in which a refusal on the part of the Court of Directors has been super- 
seded by the Board of Control. 


The Report of the Committee of 1813 shows that serious apprehensions 
were then entertaincd by some distinguished individuals, who had held 
high stations in India, that the opening of the Trade would lead to a dan- 

gerous influx of Europeans. But the Returns from 1815 to 1828 


In 1815, total number - 1,501 show, that in the space of 13 years, the increase of British-born 


In 1828 - ditte ~ - 2,016 


General Appendix. 


Subjects in India, not in the service of the East India Company, 
does not exceed 515, and that these reside principally at the three 
Presidencies, or are employed on board the ships belonging to the 
respective ports. The Committee, conceiving that the question of the 
admission of Europeans to hold lands in India is one which deserves the 
deep consideration of the Indian Government, and of the ruling authori- 
ties in England, have made selection of very important documents, with 
a view of assisting the judgment of the House in reference to the various 
alterations of system which are recommended in the Evidence. In these 
Papers the opinions of the Local Government will be found to be fully 
recorded. 
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MInNuTES or EVIDENCE. 


FIRST PART. 


SECTION I. 


PRELIMINARY REMARKS; AND GENERAL LEGISLA- 
TIVE PROVISIONS, FOR ENACTING AND PROMUL- 
GATING A CODE OF LAWS AND REGULATIONS. 


Tue system of law and regulation, which was established in the year 1793, 
for the internal administration of the provinces immediately subject to the 
authority of the Governor General in Council, at Fort William, in Bengal, 
owes its origin and foundation to the political wisdom, justice, and humanity, 
of Marquis Cornwallis; whose exalted character will be alike perpe- 
tuated, by his glorious achievements in arms; by a life devoted to the 
interests and honor of his country ; and by this memorial of his able, vir- 
tuous, and beneficent administration in India. 

Previously to the year 1793 the territorial possessions of the East India 
Company were without a general code of British laws and regulations. 
Many rules and orders were indeed passed by successive governments, (from 
the appointment of Mr. Hastings to be Governor of Bengal in 1772,) for the 
administration of justice, the collection of revenue, and other objects of a 
public nature. During the preceding twelve years some regulations had 
also been printed, with translations in the country languages: but others 
still remained in manuscript; and those printed were, for the most part, on 
detached papers, without any prescribed form or order; and consequent- 
ly not easily referred to, even by the officers of government; much less by 
the people at large, who had no means of procuring them in a collective 
state, or of becoming acquainted with such of them as had not been pro- 
mulgated in the cyrrent languages. 

A primary and essential duty of every just government towards its sub- 
jects, that of publishing-and enforcing an equitable system of law, adapted 
to their actual condftion and circumstances, and calculated to protect them 
in the secure enjoyment of their rights, natural and acquired ; ‘¢a rule of 
* civil conduct, commanding what is right, and prohibiting what is wrong 5” 
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as municipal law is defined and explained by Blackstone ;' or as Cicero has 
expressed it, “ Sanctio justa, jubens honesta, et prohibens contraria ;”? was 
thus in a great degree omitted, or imperfectly performed, towards the natives 
of an extensive territory ; which, by cession or conquest, had, through the 
chartered agency of the East India Company, become subject to the crown 
and sovereignty of Great Britain. 

Asctibableto This will not appear extraordinary, if the circumstances, which attended the 

cireamstances establishment of the British authority in the térritories referred to, be consi- 

tended the es- dered. From the year 1634, when the ships of the London East India 


tablishment of Company, under the direction of their factors at Masulipatam, and the con- 


th B iti I = e os ° ° e 
pireinthe trol of their President and Council at Surat, “ first obtained a right to enter 


vont’ “the Ganges,” or rather “to resort to the Port of Pipley,”’ at the entrance 
Bengal depen. Of the western branch of that river, under a firman from the Emperor Shah- 
dentupon the Jehan,’ till the year 1700, when Calcutta, and its adjacent villages, Soota- 
Fort St...‘ utty and’ Govindpoor, (the taloocdary right to which, subject to an annual 
George, till revenue of 1195 rupees, the prince Azeem-o6-Shdn, grandson of Adrung- 
And transac’ Z€b, and Soobahdar of Bengal, Behar, and Orissa, allowed the Company’s 
tions of the agents to purchase, in the year 1698,) were separated from the presidency of 
officers oa ‘Fort St. George, and constituted a distinct presidency, under the title of 
fater period, —¢¢ Fort William,” and the superintendence of a President and Council, who 
iefly com- 7 7 8% 6 
mercial. were accountable only to the Direction in England,‘ as well as for some 
years subsequent to that arrangement, and to the union of the London and 
English East India Companies in 1708, the transactions of the local agents 
employed by both Companies in this part of India were chiefly commercial : 
Nature ofFir. and although the United Company, in the year 1717,’ obtained a firman from 
pen pened the Emperor Furukhseer, granting them, besides privileges of trade, per- 
jieisi of Hin. Mission to purchase the taloocdary of thirty-eight additional villages, conti- 
dostan,in 1717. puous to the three before held by them, subject to an annual revenue of 
8121 rupees ; (which grant was frustrated by the influence and opposition of 
the Soobahdar Jafur Khan;) no independent authority was thereby con- 
veyed to them; nor does any appear to have been claimed under it; or 
under the husb-odl-hodkms° which were issued by the king’s minister in con- 
formity with it. 
Independency The treaty with Surdj-o6-Doilah, in February, 1757, after the recapture 
Sse of Calcutta, by the fourth article of which the Company were “allowed to 
atCalcutta, e- ° fortify Calcutta in such manner as they might esteem proper,”’ and by the 
near fifth article of which it was stipulated, ‘“ that siccas be coined at Alinagur 
ae poeDow- (Calcutta) in the same manner as at Moorshedabad ;””” concluding with a 


* See Blackstone’s second Introductory section, on “the nature of Laws in general. ’ 

* 11 Philip. 12, quoted also in Blackstone, b. i. c. 1. 

3 Dated 2nd February, 1734, See Bruce’s Annals of the East India Company. 
Quarto Ed. 1810. Vol. i, page 404. 

* Bruce’s Annals. Vol. i. p. 300, and sequel, 

’ Through the embassy of Messrs. Surman and Stephenson ; accompanied by an 
Armenian merchant, named Surhad, and Mr. Hamilton, whose medical assistance to 
the Emperor promoted the object of their embassy. See Orme, vol. ii. page 19, &c. 
and a copy and translation of the firman granted by Furukhseer, in the Appendix to 
Bolts on India Affairs.” 

6 Corresponding grants, literally ‘* according to order.” ‘Translations of them, and 
of the firman, are annexed to the first report of the select committee appointed by the 
House of Commons, in 1772, to enquire into the nature, state, and condition of the 
East India Company, and of the British affairs in the East Indies. The reports of this 
committee, and of the committee of secresy appointed in the same year, contain much 
authentic and valuable information, respecting the acquisition and early administration 
of these provinces, not readily to be found elsewhere. 

7 The Company’s right to coin gold and silver in Calcutta, equal in fineness and 
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*¢ promise in behalf of the English nation, and of the English Company, that 
« henceforth all hostilities shall cease in l, and the English will 
“ always remain in peace and friendship with the New4b, as long as these 
“ articles are kept in force, and remain unviolated;”* may be considered to 
have established the independency of the Company’s settlement at Calcutta. 
And the victory gained at the memorable battle of Plassey, on the 23d of 
June of the same year, with the consequent eleyation of Jafur Alee Khin 
to the government of Bengal, Behar, and Orissa, by Colonel Clive and the 
British army under his command, must be deemed, a virtual subjugation of 
those provinces to the arms and sovereignty of Great Britain. In the pre- 
vious treaty, however, which had been entered into with Jafur Alee Khdn,* 
the cession of the French factories, with an extension of the Company’s ze- 
mindary, six hundred yards without the ditch of Calcutta, and to the land 
lying south of Calcutta as far as Culpee, had alone been stipulated for; 
besides a confirmation of the former agreement with Suraj-od-Dodlah, and 
a consideration for the public and private property plundered by him at the 
capture of Calcutta, in 1756; with the further conditions, that whenever the 
New4b should demand the assistance of the English, he should be at the 
charge of maintaining them ; and that he should not erect any new fortifica- 
tions below Hooghly, near the river Ganges. 

In the treaty concluded with the’ New&b Meer Mohumniud CAsim Khan, on 
the 27th September, 1760, it was agreed, that the Needbut’ of the Soobahdary 
of Bengal, Behar, and Orissa, should be conferred upon him; and that he 
should succeed Jafur Alee Khan in the government; that the English army 
should be ready to assist him in the management of all affairs; and that the 
lands of the chuklahs (districts) of Burdwan, Midnapore, and Chittagong, 
should be assigned for all charges of the Company, and the army, including 
provisions forthe field. The natuse of this assignment is further explained 
m the sunnuds from the Soobahdar, wherein the above districts are stated to 
be granted to the English Company, for the maintenance of a body of troops, 
to'’be entertained for the protection of the royal dominions; and the land- 
holders, tenants, and public officers, are required to attend and pay the stated 
revenues to the persons appointed by the English Company; and implicitly 
submit in all things to their authority. This therefore was a fulland com. 
plete cession of the three districts specified ; and in the treaty with Jafur 
Alee Khan, for his reinstatement, dated the 10th day of July, 1763,* he 
‘‘ pranted and confirmed to the Company, for defraying the expenses of 
* their troops, the chuklahs of Burdwan, Midnapore, and Chittagong, which 
* were before ceded for the same purpose.” 

After the expulsion of Casim Alee Khan, and the decisive battle of Buxar, 
on the 23d October, 1764, which, by the defeat of Shodj4a-06-Dodlah, Soo- 


weight to the Mohurs and rupees coined at Moorshedabad, had been previously ac- 
knowledged in a grant from Jafur Khan, alias Mohabut Jung. Vide ‘Translation of 
it in No. 4, Appendix to second Report of Select Committee, 1772. 

* A translation of this treaty is inserted in the Appendix to ‘ Verelst’s State of Ben- 
gal,” and in other publications. Also in the Appendix, No. 4, to the Second Report of 
the Select Committee, 1772. 

* On the 4th June, 1757. The work mentioned in the preceding rfote contains a 
4ranslation of this treaty also. And it is likewise inserted in Appendix, No. 5, to the 
‘First Report of the Select Committee, 1772. ; 

3 Station of Deputy. ‘Translations of the treaty, and of the sunnuds issued in pur- 
suance of it, will be foynd in the Appendix to the treatise before mentioned. ‘The 
Musnud of the Soobeh being afterwards abdicated by Jafur Alee Khan, Meer Mohum- 
mud Casim, otherwise called Casim Alee Khan, was raised to it, by Mr. Vansittart 
and Colonel Caillaud, on the 20th October, 1760, 

* See the Appendix before noticed. 
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bahdar of Oud, finally established the British power to the banks of the 
Caramnassa, and placed under its protection the unfortunate Shah Adlum, 
Deewanygiant pominal successor to the throne of Delhee; the Deewdny of Bengal, Behar, 
the King, ‘and Orissa, including the administration of the public revenue, and of civil 
Shéh Aélum, justice, with the whole of the powers exercised by the Soobah Deewan, under 
the Mogul constitution; and in this instance, the further special privilege 
of retaining the surplus revenue of the above provinces, after remitting the 
sum of twenty-six lacks of rupees per annum to the royal treasury, and pro- 
viding for the expenses of the Nizamut, was granted as a free gift and 
With confir- ultumgha,' to the Conipany, by firmans from the King, dated the 12th 
mationtin” August, 1765. A firman was also granted, at the same time, for the chuk- 
and grant from ahs of Burdwan, Midnapore, and Chittagong, ceded by Casim Alee Khan ; 
dus, -~—and for the twenty-four pergunnahs, of which the zemindary right had been 
‘granted by Jafur Alee Khén; confirming them to the Company, as a free 
Agreements gift and ultumgha, in perpetuity. The New4b Nujum-o6-Doilah, (who, on 
ob Devoe a the death of his father, Jafur Alee Khan, in February, 1765, had succeeded to 
1765, the Soobahdary of Bengal, Behar, and Orissa, under an agreement * to com- 
mit the chief management of all affairs to a Naib Soobahdar, appointed with 
the advice of the Governor and Council; as well as to appoint and dismiss 
all officers employed in the collection of the revenues, with the approbation 
of the Governor afid Council ;) by -a futther agreement, bearing date the 
s0th September, 1765, acknowledged the king’s grant of the Deewany to the 
Company; and agreed to accept the annual sum of sicca rupees 53,86,131 
as an adequate allowance for the support of the Nizamut, viz. ru 
17,78,854 for his own household expenses, servants, &c. and the remaining 
36,07,277 for the maintenance of such horses, sepoys, peons, burkundazes, 
&c. as might be thought necessary for his sewary, and the support of his dig- 
nity ; should such an expense (the amoynt of which, not exceeding the above 
sum, to be disbursed through the Naib chosen by the English government) 
be hereafter found requisite. 
The Naim of From this’ period the Nazim of Bengal, though, from motives of justice 
Bengal,aState and expediency, allowed to retain the name, and in some measure the dig. 
pom tins pe. Nities, of his office, can be regarded only as a pensioner of state. The civil 
riod. and military power of the country, with the resources for maintaining it, 
Tae cavnower were transferred to the East India Company ; and, through their means, to 
eransforied (0 te British Empire.’ It was not, however, judged advisable, either by the local 
Coupany,and government, or by the Court of Directors, and perhaps was not pratticable in 


eapire British the actual state of the Company’s service, af the time of their acquiring the 


' A royal E ideat in perpetuity, under the Emperor’s red seal, from which its name 
is derived. ‘Translations of the firmans issued for the three provinces, separately 
and collectively, for the districts ceded by Casim Alee Khan, and for the zemin- 
dary of the twenty-four pergunnahs obtained by the first treaty with Jafur Alee 
Khan, are included in Verelst’s Appendix, as.well as in the Appendix to the First 
Report of the Select Commmittee, 1772. 

2 Executed on the 25th February, 1765. See translations of this, and of his fure 
ther agreement in. the same year, No. 52 and 60, in Verelst’s Appendix; also in 
the Appendix to the first Report of the Select Committee, 1772. 

3 That the sovereignty of the British crown and legislature extends to all acquisitions 
made by the East India Company, has never been ‘questioned ; and it has been deter~ 
mined by the House of Commons “ that all acquisitions, territories, &c. made by arms, 
s¢ or by treaty, by the subjects of the realm, do, of right, belong to the Stare.” But 
this decision does not affect the legal acknowledged title of, the Company to all pro- 
prietary rights, acquired by purchase, or by any other lawful meas, except by arms or 
treaty, under their perpetual incorporation by Charter, founded upon Acts of Parlia- 
ment. Vide “Plans for the Government and Trade of Great Britain in the Eas¢ 
Indies.” P. 190, &e. 
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Deewany, to vest.the immediate administration of the revenue, or of civil and 

criminal justice, in European officers.’ A resident at the Durbar, who in. Native adm- 
spected the management of the Naib Deewan, Mohummud Reza Khan, and rel par 
his coadjutors, Doolubram and Jugut Seet, at Moorshedabad ; and the chief an imperfect 
of Patna, who superintended the collections of the province of Behar, under Eetopeancon- 
the immediate management of Shitab Réy ; maintained an imperfect control, 1765 to 1772. 
for five years, over the civil administration of the districts included in the 
Deewany grant ; whilst the zemindary lands of Calcutta, and the twenty-four 
pergunnahs, and the ceded districts of Burdwan, Midnapore, and Chittagong, 

were superintended by the covenanted servants of the Company. In 1769 

European supervisors were appointed, with powers of controlling the native 

officers employed in collecting the revenue, or administering justice, in dif- 

ferent parts of+ the country ; and councils, with superior authority, were at 

the same time established at Moorshedabad and Patna, subordinate to the 

Supreme Council at the Presidency. It was not however till the year 1772, Office of Nab 
when, in consequence of the determination of the Court of Directors,” “ to eee 
“stand forth as Deewan, and by the agency of the Company’s servants orders from 
** to take upon themselves the entire care and management of the revenues,” Dean al 
the office of Naib Deewan was abolished, that the efficient administration of the Company’s 
the internal government of these provinces was committed to British agency. sapiens ha 
No time was then lost in adopting measures to correct abuses ; in providing cutmg the 
against undue exactions ; and in making such arrangements as circumstances functions. 
admitted, for a more regular distribution of justice. The Committee of Cir- Meatures 
cuit, headed by the Governor (Mr. Hastings), digested a plan for this pur- judicial’: 
pose; the rules of which were stated to have been framed with a view to Srranscments 
adapt them “ to the manners and understanding of the people, and exigencies sequence. 

‘* of the country, adhering, as closely as possible, to their ancient usages and 

« ifStitutions ;”* and which, with the regulations subsequently passed, for 

the establishment and jurisdiction of courts of civil justice, will be more par- 

ticularly noticed in the next section of this analysis. 

In the mean time it is necessary to mention concisely the acts of the British Acts of the 
Legislature, which have an immediate relation to the subject of the present ee: a. 
section ; commencing with the regulating act of 1778, which was founded relate to the. 
on an inquiry of Parliament, relative to the management of the affairs of the imo 
East India Company, made in the preceding year. 

By this statute (18 George III. chapter 63.) it was enacted, “that for Regulating ° 
* the government of the presidency of Fort William in Bengal, there shall Act.of 1773; 
‘be appointed a Governor General, and four Counsellors; and that the Geo, 111. cap, 
‘¢ whole civil and military government of the said presidency, and also the * 

*‘ ordering, management, and government, of all the territorial acquisitions 
“‘ and revenues in the kingdoms of Bengal, Behar, and Orissa, shall, during 
“* such time as the territorial acquisitions and revenues shall remain in the 
** possession of the United Company, be vested in the said Governor Ge- 
** neral and Council; in like manner, to all intents and purposes whatsoever, 
“as the same are, or at any time heretofore might have been, exercised by 
“ the President and Council, or Select Committee, in the said kingdoms.” 
The Governor General and Council were further invested with the “ power 


* See the reasons fully detailed in the correspondence between the Honorable Court 
of Directors, andthe President and Council, or Select Committee, at Fort William ; 
contained in the Reports of the House of Commons already referred to : also in the first 
chapter of Verelst’s Nartative. ; 

* Communicated in their letter to the President and Council at Fort William, dated 
28th August, 1771. Vide Fifth Report ofthe Committee of Secresy, 1772. 

3 Vide Appendix No. 2, to the Sixth Report of the Committee of Secresys 1778, 
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* of superintending and controlling the government and management of the 
‘¢ presidencies of Madras, Bombay, and Bencoolen ;” under certain restric. 
tions ; and the King was empowered “to erect and establish a supreme court 
* of judicature at Fort William, to consist of a Chief Justice and three other 
* judges, being barristers of England or Ireland, of not less than five years 
* standing ;” instead of the Mayor’s court, established by Letters Patent 
from his Majesty George Il, which had been found insufficient for the 
due administration of justice in the actual state and condition of this pre- 
sidency. 

B ths Statute above mentioned, and by the subsequent explanatory act of 
21 George III. chapter 70, which more accurately defined the jurisdiction 
of the supreme court; with a reservation of the laws and usages of the native 
inhabitants of Calcutta, in cases of * inheritance, and succession to lands, 
** rents, and goods, and all matters of contract and dealing between party 
“ and party, as well as the rights and authorities of fathers and masters of 
‘* families ;”” the benefits of the laws of England, as far as applicable to this 
country, were extended by the legislature to all persons residing within the 
town of Calcutta; as well as to British subjects (natives of Great Britain, or 
their descendants) resident in any part of the provinces of Bengal, Behar, and 
Orissa. , Certain descriptions of the natives of India, though not inhabitants 
of the town of Calcutta, on account of their being employed by the Company, 
or by any of his Majesty’s British subjects, were also declared, by the acts 
above mentioned, amenable to the jurisdiction of the supreme court, in cri- 
minal cases ; as well as in actions for wrongs or trespasses ; and in civil suits 
by agreement of parties in writing to submit the same to the decision of that 
court; the jurisdiction of which was further extended over all his Majesty’s 
British subjects in India, or elsewhere within the limits of the Company’s ex- 
clusive trade, by the Statutes 24 George IIL. chapter 25, and 26 Géorge . 
Ill. chapter 57. 

But the fixed habits, manners, and prejudices, and the long-established 
customs, of the people of India, formed under the spirit and administration 
of an arbitrary government, totally opposite in principle and practice to that 
of England, would not admit of a more general application of British laws 
to the inhabitants of this country ; who not only are ignorant of the language 
in which those laws are written ; but could not possibly acquire a knowledge 
of our complex, though excellent, system of municipal law; composed, in 
part, of general and local English customs; partly of the civil and canon 
laws, adopted in particular jurisdictions; and partly of the voluminous statutes, 
enacted by the King’s Majesty, with the advice and consent of Parliament, 
during a period of more than five hundred years.'| The impossibility of in- 
troducing English laws, as the general standard of judicial decision in these 
provinces, without violating the fundamental principle of all civil laws, that 
they ought to be “ suitable to the genius of the people, and to all the circum- 
stances in which they may be placed,” has been ably stated by Mr. Verelst,? 
whose local knowledge and character (unsullied amidst universal corruption, 
as testified, to his honor, by Lord Clive,) entitle his opinion to respect. His 
sentiments are also supported by those of Sir John Shore (now Lord Teign- 
mouth); whose perfect acquaintance with the inhabitants of India, added to — 
his high and well-merited reputation, his eminent public and private virtues, 
must ever give weight to his deliberate suggestion, that ‘the grand object of 


t See Blackstone’s third Introductory section, on ‘* the Laws of Ertgland,” p. 84. 

* Vattel, book i. chap. 3. Also Montesquieu’s Spirit of Laws, book i. chap. 3. 
ef passim, . 

; In the fifth chapter of his State of Bengal,” expressly upon this subject, 
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“ our government in this country should be to conciliate the minds of the 
« natives; by allowing them the free enjoyment of all their prejudices ; and 
‘by securing to them their rights and property.”* Moreover, when the 

rovinces of Bengal, Behar, and Orissa, were virtually conquered by the 
British arms, as well as when the civil government of them was formall 
vested in the Company, by the Deewany grant, and the agreement with the 
Newab Nujum-od-Doilah in 1765, the inhabitants, Mahomedans as well as 
Hindoos, were in possession of their respective written laws; under which 
they had acquired property, by descent, purchase, gift, and other modes of 
acquisition; and which, from their religious tenets and prejudices, they had 
been educated and habituated to regard and venerate as sacred.» The Maho- 
medan government, which preceded the British authority in India, had indeed 
established its own criminal law, to the exclusion of that of the Hindoos. 
But from the long period, during which it had prevailed, it was (in its prin- 
cipal and specific provisions at least, ) become generally known ; and afforded, 
as far as it was regularly administered, a settled uniform rule for crimial 
prosecution, trial, and punishment. 

The British Legislature therefore, when its attention was called to examine 
and regulate the management of the affairs of the East India Corffpany, as set 
forth in the preambles to the Statutes above reférred to ; instead of extending 
the local and complicated laws of England to the remote, populous, and long- 
civilised territories, which had been gradually acquired by the East India 
Company, under former Acts of Parliament, and Charters from the King ; 
wisely resolved to limit the administration of English law, over persons who, 
from their distant situation, and other circumstances, could not be admitted 
to the whole of the rights and privileges of British subjects ;* and judged it 
sufficient to enact the salutary provisions contained in those Statutes ; by the 
former of which (13 George III. chapter 63, sections 36 and 37,) it was 
declared lawful ‘* for the Governor General and Council of the United Com- 
‘© pany’s settlements at Fort William in Bengal, from time to time, to make 
‘¢ and issue such rules, ordinances, and regulations, for the good order and 
‘¢ civil government of the said United Company’s settlement at Fort William 
‘‘ aforesaid, and other factories and places subordinate, or to be subordinate 
** thereto, as shall be deemed just and reasonable ; such rules, ordinances, 
“ and regulations, not being repugnant to the laws of the realm.” And by the 
latter Act (21 Geo. III. chap. 70, section 23,) it was enacted ‘* that the 
‘© Governor General and Council shall have power and authority from time 
“ to time to frame regulations for the provincial courts and councils; and 
‘* shall, within six months after the making of the said regulations, transmit 


1 See his «* Remarks on the mode of administering justice to the natives in Bengal ; 
“and on the collection of the revenues,” printed in the sixth volume of ¢ India 
Papers,” 1787. 

2 Let it not be forgotten, in justice to Mr. Hastings, that the knowledge we possess 
of these laws, originated from his liberal, and politic, encouragement to the compilation, 
and translation, of a code of Hindoo Law; and to the translation of an approved com- 
mentary upon the Mahomedan Law. 

4 Were further authorities necessary, besides those which have been quoted, to show 
the impolicy of extending the operation of English laws in India, beyond the limits to 
which they are now confined ; and within which they are administered with the greatest 
public advantage, by the Supreme Court of Judicature at Calcutta; Mr. Hastings, 
Marquis Cornwailis, ahd indeed every experienced person, who has held any public 
station in India, might be likewise appealed to. But the Legislature itself is evidently 
convinced of tkis truth’; and there can be no doubt that it will be confirmed, as op- 
portunity may offer, by the judges of the supreme court; whose object has been rather 
to meliorate, than extend, its influence; to check expense and delay, and thereby to 
promote its means of justice, rather than to enlarge its jurisdiction, 
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** or cause to be transmitted, copies of the said regulations to the Court of 
¢ Directors, and to one of His Majesty’s principal Secretaries of State; which 
“ regulations His Majesty in Coyncil may disallow or amend; and the said 
* regulations, if not disallowed within two years, shall be of force and au- 
* thority to direct the said provincial courts, according to the tenor of the said 
‘‘ amendments, provided the same do not produce any new expense to the 
‘© suitors in the said courts.’ It was further provided in the act first men- 
tioned, that the rules, ordinances, and regulations, made by the Governor 
General and Council, should ‘ not be valid, or of any force or effect, until 
“¢ the same be duly registered and published in the supreme court of judi- 
“¢ cature, with the consent and approbation of the said court; which registry 
** shall not be made until the expiration of twenty days after the same shall 
‘¢ be openly published, and a copy thereof affixed in some conspicuous part 
“of the court-house, or place where the said supreme court shall be held; 
“and from and immediately after such registry, as aforesaid, the same shal} 
* be good and valid in law.” But this and other restrictions, in the two 
clauses quoted, must be considered, under subsequent acts of parliament, to 
have exclusive reference to the town of Calcutta, technically, though some- 
what inaccufately, denominated the settlement of Fort William, and its subor- 
dinate factories ; to provide for the good order of which by a local power to 
frame any requisite rules and regulations, not repugnant to the laws of 
England, appears indeed to have been the principal, if not the only, object of 
the thirty-sixth and .thirty-seventh sections of the Statute 13 George III. 
chapter 63.’ 

The authority of the Governor General in Council at Fort William, and 
the subordinate power of the Governor and Council at Fort St. George and 
Bombay, ‘‘ to make any general rule or regulation for the good order and 
* civil government of those settlements respectively,” were further recog- 
nized by the Statute 33 George III, chapter 52, which defined the consti- 
tution and powers of the Board of Commissioners for the affairs of India, 
(originally established by 24 George III. chapter 25,) “to superintend, 
“ direct, amd control, all acts, operations, and concerns, which in any wise 
‘¢ relate to the civil or military government, or revenues, of the British terri- 
“‘ torial possessions in the East Indies,” and determined the general system 
of government for the British territories in India ; to be conducted, on the 
renewal of the Company’s charter, in 1793, by an efficient local authority, 
vested with ample powers, but subject to high responsibility in England, and 
acting under the immediate direction of the Honorable Court of Directors, 
the control of the Right Honorable the Board of Commissioners to be ap- 
pointed by his Majesty, and the occasional legislative interposition of the Par- 
liament of the United Kingdom. 


* The Governor in Council at Fort St. George, and the Governor in Council at 
Bombay, have been since invested with similar power to frame Regulations for the 
provincial courts and councils of their respective presidencies, by clause 11 of the 
Statute, $9 and 40 Geo. III. chap. 79; and clause 3 of 47 Geo. III. chap. 68. 

The various opinions entertained of the extent of the legislative powers, meant to 
be vested in the Governor General and Council by the act of 1773, with the uncer- 
tainty of even a Committee of the House of Commons as to the exact intention of the 
36th section of that act, may be seen in the first Report of the Select Committee ap- 
pointed in 1781, and its Appendix. But the provisions, that the rules and ordinances 
to be made under that section, should not be repugnant to the laws of the realm, and 
should be registered and published in the supreme court, with the approbation of that 
court, appear applicable only to a jurisdiction where the laws of England are admi- 
nistered, And all necessity for a more extensive construction of any part of the Sta- 
tute 18 George III. ch. 63, is now superseded by the explicit declarations of the 
legislature in 21 George III. ch. 70. and 37 George UI. ch, 118. 
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The following additional and express sanction to the exercise of a local 
power of legislation at this presidency was subsequently declared by the 
eighth section of the Act 87 George III. cap. 142, passed on the 20th 
day of July, 1797: ‘ Whereas certain regulations for the better admini- 
** stration of justice among the native inhabitants and others, being within 
*‘ the provinces of Bengal, Behar, and Orissa, have been from time to time 
‘¢ tramed by the Governor General in Council in Bengal ; and among other 
‘* regulations it has been established and declared, as essential to: the future 
“ prosperity of the British territories in Bengal, that all regulations passed by 
“ Government, affecting the rights, properties, or persons of the subjects, 
‘ should be formed into a regular code ; and printed, with translations in the 
“ country languages; and that the grounds of every regulation be prefixed 
* to it; and that the courts of justice within the provinces be bound to repu- 
“ Jate their decisions by the ales and ordinances which such regulations may 
** ‘contain ; whereby the native inhabitants may be made acquainted with the 
‘¢ privileges and immunities granted to them by the British Government ; and 
‘¢ the mode of obtaining speedy redress for any infringement of the same : 
‘* and whereas it is essential that so wise and salutary a provision should be 
“¢ strictly observed, and that it should not be in the power of the Governor 
« General in Council to neglect or to dispense with the same; be it therefore 
“¢ enacted, that all regulations which shall be issued and framed by the Go- 
* vernor General in Council at Fort William in Bengal, affecting the rights, 
<¢ persons, or property of the natives, or of any other individuals who may be 
«¢ amenable to the provincial courts of justice, shall be registered in the ju- 
“‘ dicial department, and formed into a regular code, and printed, with trans- 
‘¢ lations in the country languages, and that the grounds of each regulation 
‘¢ shall be prefixed to it ; and all the provincial courts of judicature shall be, 
“‘ and they are hereby directed to be, bound by, and to regulate their decisions 
“¢ by, such rules and ordinances as shall be contained in the said regulations ; 
*¢ and the said Governor General in Council shall annually transmit to the 
“ Court of Directors of the East India Company ten copies of such regu- 
‘‘ lations as may be passed in each year; and the same number to the Board 
‘ of Commissioners for the affairs of India.”’ 

The tenor, and for the most part, the terms, of the above section, were 
adopted from Regulation 41, 1'793, entitled ‘* A regulation for forming into 
‘¢ a regular code all regulations that may be enacted for the internal govern- 
‘«¢ ment of the British territories in Bengal ;” the substance of which was thus 
incorporated with the laws of the British empire ; and, supported upon this 
firm basis, it may be deemed the corner stone of the system of regulation and 
polity,*for the internal government of these provinces, which was instituted, 
in the year 1793, by Marquis Cornwallis. It may also be justly considered 
to have established a constitution for the native inhabitants of this dependent 
subordinate kingdom,” the most beneficial for them, and for the sovereign 


The section referred to is still in force, under the renewal of the Company’s charter 
for a further period of twenty years, by the Act 53 Geo. III. cap. 155, passed on the 
21st July, 1813; by the sixty-sixth section of which it is enacted, that the Court of 
Directors shall annually lay before Parliament, with the annual Accounts required to be 
submitted, ‘ one copy of all the Regulations made by their several Governments in 
sc India; and transmitted to thém in pursuance of the Acts $7 Geo. III. cap. 142 ; 
«¢ $9 and 40 Geo. NII. cap. 79; and 47 Geo. III. cap. 68.” 

2 As Ireland was before the late Union: See Blackstone’s fourth section, on the 
countries subject to the laws of England. His remarks on the state of Ireland, before 
its Parliament was united with that of Great Britain ; on the laws enacted by the su~ 
perior State, which, being generally calculated for its own internal government, do not 
extend to its distant dependent territories, bearing no part in the legislature, exept 
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state, which the situation and circumstances of both will admit. It is imprac- 
ticable to extend to India, held as a foreign dependency, the laws and con- 
stitution of Great Britain. Nor would such laws and constitution, (the ines- 
timable privilege, and dearest right, of those who have the happiness to be 
born and educated under them,) be suitable or acceptable, if they could be so 
extended, to a people whose “ religion, laws, customs, and manners, (to use 
the words of an intelligent, though anonymous writer,)' “ have fixed such 
“ insuperable barriers to all assimilation, that they can never be overcome, if 
‘so wild a project should ever be attempted.” It may however be truly 
said, that the Acts of Parliament now in force, and the existing codes of re- 
gulations, enacted by the governments of Fort William, Fort St. George, and 
Bombay, (which preserve to Hindoos and Mahomedans their respective laws, 
in suits regarding succession, inheritance, marriage, and cast, and all religious 
usages and institutions) with the provision made for such further laws apd 
regulations as circumstances and experience may, from time to time, show to 
be required, have realized and established the system, which, in the well 
known work, intitled ‘« Plans for the government and trade of Great Britain 
‘* in the East Indies,” is stated to combine the “‘ prevailing opinions respecting 
“¢ the future government of India, and regulation of trade to the East Indies,” 
viz. ‘* That g system should bé formed, which shall preserve, as much as 
*¢ possibly can be done, their institutions and laws to the natives of Hindoo- 
* stan ; and attemper them with the mild spirit of the British Government. 
“ That this system should vest in the state its, just rights of sovereignty over 
‘‘ our territorial possessions in India, of superintending and controlling all 
“ matters of a financial, civil, and military nature. And that it should pre- 
“ serve the trade to the Company in all its branches; but give to the exe- 
“ cutive government a proper authority, to regulate their proceedings ; bound 
“ by a positive responsibility to Parliament.” 

By Regulation 41, 1793, (which was extended to the province of Be- 
nares* by Section 4, Regulation 1, 1795, and re-enacted for the ceded pro- 


when the sovereign legislative power sees it necessary to extend its care to any of its 
subordinate dominions ; and on the nature and constitution of a dependent State, held 
under what is usually called the right of conquest, but in reason, and civil policy, under 
an express or tacit compact, to treat the conquered, on their acknowledgment of the 
victor’s authority, as subjects; are so pertinent and applicable to the British territories 
in India, considered as a dependency on the Crown of Great Britain, that they well 
merit attention ; and would have been inserted in this place, if they had not appeared 
too long for a note. 

* The Author of « A short Review of the British Government in India, and of the 
“6 state of the Country before the Company acquired the grant of the Deewany,” 
published in 1790. 

+ The sovereignty of this province was ceded to the Company by the fifth article 
of the treaty with the Vizeer, Asuf-o6-Dotlah, dated 21st May, 1775. But the sys- 
tem of internal administration, adopted in Bengal, Behar, and Orissa, in 1793, was 
not extended to Benares till 1795, under an agreement with the Rajah, Mahipnarain, 
bearing date the 27th October, 1794. At the same time that by Section 4, Reg. 1, 
1795, the Rules contained in Regulation 41, 1793, * forming into a regular code all 
“ Regulations that may be enacted for the internal government of the British territo- 
‘¢ ries in Bengal,” were extended to the province of Benares, that no doubt might be 
entertained what Regulations so enacted were meant to extend to that province, it 
was declared that no such Regulation ¢¢ shall be considered to extend, either wholly 
“or in part, to the province of Benares, unless the title to the Regelation, or the Re- 
“ gulation itself, or some other Regulation, shall declare the whole or a part of it to 
“‘ extend to that province.” It was further provided by Section 89, Regulation 22, 
1795, that several rules detailed in. the preceding section of that regulation, (passed 
from the year 1781, when the British Government first interfered in the interior ad- 
ministration of the province of Benares, till the abolition of the office of Resident at 
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vinces by Regulation 1, 1803),’ it is enacted, with other subsidiary provi- 
sions, that “ every rule or order that may be passed by the Governor Gene- 
“ ral in Council, regarding the administration of justice, the imposition or 
“ levying of taxes, or of duties 6n commerce, the collection of the public 
“* revenue assessed upon the lands, the rights and tenures of the proprietors 
“and cultivators of the soil, the provision of the Company’s investment, the 
“¢ manufacture of salt, or opium, and generally all regulations affecting, in 
“ any respect, the rights, persons, or property, of the natives, or any indivi- 
“duals who may be amenable to the provincial courts of judicature, shall be 
“ recorded in the judicial department ; and there framed into a regulation, 
‘* and printed and published ;”’ in a prescribed form, with translations in the 
current languages of the country.” That the regulations passed annually 


Benares, in the year 1795,) ‘are to continue in force, with the exception of the whole, 
“© or any part of such rules as have been, or shall be, either expressly repealed or alter- 
“ed by, or may be inconsistent with, any provision or provisions, in any regulation 
“‘ declared to extend to the province of Benares, and printed and published in the man- 
s¢ ner prescribed in Regulation 41, 1793.’ 

‘ The ceded provinces referred to in Regulation 1, 1803, are those ceded to the 
East India Company by the Newab Vizeer, on the 10th November, 1801, and divided 
into seven zillahs, or districts, by Section 2, Reg. 2, 1803; viz. Moradabad, Bareilly, 
Etawah, Furruckabad, Cawnpore, (or Kanhpoor,) Allahabad, and Goruckpore. But 
in an enlarged sense the term may be considered to include the district of Bundle- 
cund, (or Boondélkhund,) which was ceded to the Company by the Péshwa, on the 
16th December, 1803; and the districts of Saharunpore, (north and south) Allyghur 
and Agra; which, with the city of Dehli, and the territory contiguous to it, assigned 
for the support of the late King, Shah Aalum, and originally denominated Zillah 
Paniput, were ceded by Dofllut R4,o Séndheea, on the 30th December, 1808. The 
territories last mentioned, viz. those ceded by Doilut Ra,0, are designated in the Re- 
gulations of 1804, and subsequent years, the conquered provinces in the Dooab, ani 
on the right bank of the river Jumna. By Section 4, Reg. 8, 1805, the city of Dehli, 
and the conquered territory situated on the right bank of tle river Jumna, the reve- 
nues of which were assigned to his Majesty Shah Aalum, * are declared not subject 
s¢ to any of the laws or regulations of the British Government, printed and published 
‘sin the manner prescribed in Regulation 1, 1803.” But, with this exception, the 
rules contained in Reg. 1, 1803, ** for forming into a regular code all regulations 
« which may be enacted for the internal government of the provinces ceded by the 
«© Newab Vizeer,” were, by Section 2, Reg. 8, 1805, ‘extended to the conquered 
sé provinces situated within the Dooab, and on the right bank of the river Jumna ;” 
as well as ‘to the territories ceded to the Honorable the English East India Company 
«in Bundlecund by the Peishwah.” The whole of the laws and regulations, esta- 
blish -d for the internal government of the provinces ceded by the Newab Vizeer, in 
1801, which had not been already extended to the conquered provinces situated with- 
in the Dooab, and on the right bank of the river Jumna, or to the territory in Bundle- 
cund ceded by the Péshwa, were also extended, with amendments, to those territories, 
by Regulation 8, 1805. It may be added, in this place, that the general provisions 
of Regulation 41, 1793, as well as the specific rules enacted for the administration 
of civil afd criminal justice in the provinces of Bengal, Behar, and Orissa, have been 
extended, (with exceptions detailed in the Sequel of this work) by Section 5, Reg. 4, 
1804, Section 13, Reg. 13, 1805, and Section 11, Reg. 14, 1805, to the district of Cut- 
tack (or Kutuk) and its dependent Purgunahs, (Puttespore, Kumardichour, and Bo- 
grae, in Zillah Midnapore,) which were ceded to the East India Company by the Ra- 
jah of Berar, after the surrender of the fort and town of Cuttack to the British arms 
of the 14th October, 1803. : 

2 Translations in the Persian and Bengal languages are prescribed in Section 15, 
Reg. 41, 1793, forsthe lower provinces (Bengal, Behar, and Orissa); and translations 
in the Persian and Hindgostanee languages, were originally required, by Section 5, 
Reg. 1, 1803, for the upper provinces, ceded by the Newab Vizeer ; but the Hindoo- 
stanee version not having been found useful, except to persons acquainted with the 
Persian language and therefore able to read the Persian version, it was discontinued 
by Section 4, Reg. 7, 1813. The following rule for promulgating the Regulations in 
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shall be numbered; and divided into sections, and clauses; so as to consti- 
tute a regular code. That every regulation shall have a title expressing the 
subject of it ; and a preamble stating the reasons for the enaction of it. That 
if any regulation shall repeal or modify a former regulation, the reasons for 
such repeal or modification, shall be detailed in the preamble. And that “ the 
© civil and criminal courts of justice shall be guided in their proceedings and 
* decisions, by the regulations framed and transmitted to. them as directed, 
‘and by no other.” It is further provided, that in the English regulations, 
as well as in the translations of them into the languages of the country, the 
same designations and terms shall be applied to the same descriptions of per- 
sons and things; in order that rights, property, tenures, privileges, deeds, 
courts, processes, offices, officers, and generally all persons and things, may 
be uniformly described throughout the code. That the translator of the 
regulations, whenever he shall have occasion to insert the designation or 
name of any person, or thing, that he may have reason to believe will not 
be intelligible to the natives in general, and which may not have been used, 
and explained, in the translates of any former regulation, shall, in the first 
passage in which such word or term may occur, subjoin an explanation of 
it; that, upon its recurring, no doubt may be entertained as to its true mean- 
ing and import. That he shall also translate the regulations into plain and 
easy language ; and, as far as may be consistent with a preservation of the 
true meaning and spirit of them, shall adopt the idiom of the native langua- 
ges; instead of giving a close and verbal translation, which must necessarily 
be obscure, and often unintelligible. That “ ont part ef a regulation is ta 
** be construed by another, so that the whole may stand.” That “ if any regu- 
‘¢ lation shall be passed, differing from a former regulation, either wholly or 
« partially, the new regulation is to be considered a virtual repeal of the old 
“¢ one, as far as it may differ from the latter, provided that the new regula- 
‘* tion be couched in negative terms; or by its matter necessarily imply a 
‘‘ negative.” And, lastly, that ‘if a regulation, which rescinds another regu- 
‘¢ lation, is itself afterwards rescinded, the original regulation is to be consi- 
‘¢ dered as revived, without any formal declaration to that purpose.” 


the country languages, was prescribed in Section $1, Reg. 8, 1805, for the ceded and 
conquered provinces ; and extended to the other provinces by Section 12, Reg. 11, 
1806. * On receipt of translations of the regulations in the country languages, the 
‘s zillah and city judges and magistrates shall cause the same to be publicly read in 
‘‘ their cutcherries; and shall require the native pleaders of their respective courts to 
* take copies of the translations of any regylations which relate, directly or indirectly, 
“ to the administration of civil justice. ‘The judges shall also cause the copies, which 
«‘ they are required to furnish to the cauzies stationed in the several towns and per- 
‘ gunnahs within their respective jurisdictions, to be read and published, for general 
st information, at the cutcherries of the native commissioners, empowered to act as 
‘ munsiffs, and of the police darogahs, or tehseeldars in charge of the police.” It is 
scarcely necessary to remark, that a strict observance of this rule will materially pro- 
mote the important objects of the general legislative provisions stated in the first section 
of this work. Under the provisions of the Regulations which have been cited, ‘¢ the 
«‘ civil and-criminal courts of justice are to be guided, in their proceedings and deci- 
‘* sions, by the regulations which may be framed and transmitted to them as therein 
“directed.” But unless the regulations, so transmitted, are published for general in- 
formation, in a language known to the natives of the country, it is evident that they 
must, in many instances, if enforced, have the operation of retrospective laws, to the 
serious injury of the parties concerned. . 

‘ The principal subsidiary provisions in Regulations 41, 1798, and 1, 1808, which 
have not been specifically stated, are contained in Sections 8 to 42, to the following 
effect : «* The subject of every section and clause to be inserted opposite to it, in the 
margin. Every regulation to be printed on paper of the same size. The regulations 
to be distributed, as they are passed and printed, in such proportions as the Governor 


“AND GENERAL LEGISLATIVE PROVISIONS. 


The principles on which this fundamental regulation was grounded, and 
the objects intended by it, must be obvious, after what has been stated of 
the want of a general and published system of municipal law, at the time 
when this provision for it was made. In the preamble, it is de¢lared ‘ essen- 
“tial to the future prosperity of the British territories in Bengal, that all 
* regulations, which may be passed by government, affecting in any respect 
“the rights, persons, or property of their subjects, should be formed into 
‘*a regular code; and printed with translations in the country languages: 
“that the grounds, on which each regulation may be enacted, should be 
“‘ prefixed to it; and that the courts of justice should be bound to regulate 
“their decisions by: the rules and ordinances which those ‘regulations may 
“‘ contain.”? It is added, that ‘*a code of regulations, framed upon the above 
“ principles, will enable individuals to render themselves acquainted with 
‘‘ the laws, upon which the security of the many inestimable privileges and 
“‘jmmunities, granted to them by the British Government, depends; an 
‘‘ the mode of obtaining speedy redress against every infringement of them; 
‘¢ the courts of justice will be able to apply the regulations according to their 
“ true intent and import ; future administrations will have the means of judg- 
‘‘ ing how far regulations have been productive of the “desired effect ; and, 
‘¢ when necessary, to modify or alter them, as from experience may be found 
“¢ advisable ; new regulations will not be made, nor those which may exist be 
“6 repealed, without due deliberation; and the causes of the future declme or 
“ prosperity of these provinces will always be traceable in the code to their 
“source.” It may further be observed, that by the enaction of this regula- 
tion, and by the institution of civil and criminal courts of justice, to be guided 
by the regulations framed and published in conformity with it, and dy no 
other, an object, which in all countries has been held of the highest impor- 
tance, for the protection of the person and property of the subject, that of 
administering justice by the means of judicial officers, independent of the 
legislative and executive authorities of the State, has been attained and secur- 
ed for this country, in as great a degree as the circumstances of it admit. 
Constituted as the courts of justice now are, and bound as the judges are by 
oath, “to administer justice conformably to the regulations, that have been, 
“Sor may be, passed by the Governor General in Council, to the best of their 
“ ability, knowledge, and judgment, without fear, favor, promise, or hope of 
‘“¢ reward ;” restricted also, as they are by oath, from being concerned, di- 
rectly or indirectly, in any commercial transactions ; as well as from deriving 
any ‘emoluments or advantages from their stations, excepting such as the 
‘¢ orders of goverhment do, or may, authorize them to receive ;” and liberal 
as their fixed and authorized allowances now are, such as to remove every 
shadow of pretence for deviating, in the slightest degree, from the sacred 
obligations imposed upon them by their oaths, by the faws and regulations, 
by the public trusts committed to them, by their honor and character, and 
by every principle of religion and morality ; it may be pronounced with con- 
fidence, that effectual and sufficient provision (under the vigilant care of 
government to select proper persons for administering the laws, and to make 
public examples of any who may dare to violate them,) has been made, by 


General in Council shall direct, among the Courts of Justice, the Boards of Revenue 
and Trade, the collectors of the land-revenue and customs, the commercial residents 
and salt agents, ana other public officers. At the expiration of each year a copious 
index, to the regulations, passed during the course of it, to be prepared. A certain 
number of the Enfglish regulattens, and of those in the country languages, to be bound 
up, in volumes, with their respectivé indexes. Ten of the English copies, with indexes, 
to be transmitted to the Honorable Court of Directors ; and ten to the Board of Com- 
missioners for the affairs of India. 
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the system now established, to extend to the numerous and industrious inha- 
bitants of this remote, but valuable portion of the British empire, the impor- 
tant benefit, enjoyed by the European subjects of the same state; a pure, and 
impartial administration of justice: or, as emphatically expressed in an ad- 
dress from Marquis: Wellesley to the students of the College of Fort Wil- 
liam ; “that primary object of all good government, the greatest blessing 
“ attainalile by any people, an impartial administration of just law.’’ 

That the Governor General in Council may be apprized of such general 
or local regulations, as the magistrates, or any of the civil or criminal courts 
of judicature, may deem it advisable to propose, respecting matters coming 
within their cognizance, the judges of the whole of those.courts, as well as 
the niagistrates of the several zillahs (districts) and cities, are empowered by 
Regulation 20, 1'793, (extended to Benares by Regulation 29, 1795, and re- 
enacted for the ceded provinces by Regulation 9, 1803,) “‘ to propose regu- 
“lations regarding any matters coming within their cognizance ;” under 
prescribed rules for drawing out the same in the form directed by the regu- 
lation before noticed ; and for submitting them, when so prepared, through 
the proper official channel, for the sentiments of the superior courts, in the 
first instance ; and ultimately for the consideration of the Governor General 
in Council ; to whom is reserved a discretion “ to reject or adopt any regu- 
* lation that may be submitted to him; of to pass such other regulation as 
“ may appear to him proper.”* The same power of proposing any new regu- 
lation, regarding matters within the cognizance of the officers of revenue, is 
vested in the Board of Revenue and the collectors of districts, by Section 31, 
Regulation 7, 1799, (extended to Benares by Section 28, Regulation 5, 1800; 
and to the ceded provinces by the last Section of Regulation 26, 1803 ;) and 
though not expressly provided for, the same means of bringing forward any 


" Sections 3 to 14 contain the detailed provisions of the regulations specified. Of 
these, sections $ to 10 relate to such regulations as may be proposed by a zillah or 
city judge or magistrate ; sections 11 to 13, to those proposed by a provincial court 
of appeal, or circuit, or by any judge of these courts; and section 14 to regulations 
proposed by the court of sudder dewanny, or nizamut adawlut. They are, in sub- 
stance, as follows: ‘* All proposed regulations, by whatever authority, are to be drawn 
“in the form, and agrecably to the rules, prescribed in Regulations 41, 1793, and 
61, 1803," If not so drawn, they are to be returned for correction, to the court, or 
officer, by whom they may have been proposed. The zillah and city judges and ma- 
gistrates are to transmit (through their registers or assistants) the draught of every 
regulation proposed by them to the provincial court of the division ; either civil or cri- 
minal, according to the subject of the regulation; and such court is to forward it to 
the sudder dewanny or nizamut adawlut, with a letter stating its approval, or disap- 
proval, with the grounds thereof; or if the provincial court should approve the regu- 
lation in part only, it iseto forward, with the prbposed draught, a separate draught 
framed agreeably to the opinion of the provincial court, or of any judge or judges of 
that court ; and a letter stating the reasons which may have induced the suggested 
alteration. In like manner the provincial courts of appeal and circuit are to submit the 
draughts of any regulations proposed by themselves, or by any member of their res- 
pective courts, with a copy of their proceedings on any difference of opinion, to the 
court of sudder dewanny or nizamut adawlut. That court, after calling for any fur- 
ther information which it may deem requisite, either from a zillah or city judge or 
Magistrate, or from a provincial court, is to submit the whole of the documents, artd 
proceedings received by it, for the decision of the Governor General in Council; with 
a letter, stating the court's approval or disapproval of the proposed ,fegulation, and the 
grounds thereof ; as well as the draught of an amended regulation, if the court shall 
deem it advisable to alter the proposed draught, or draughts, received by it. With 
regard to any proposed regulations which may originate with the court pf sudder 
oy or nizamut adawlat, it is required only that they be drawn in the prescribed 
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new regulations, which local knowledge and experience may suggest, are 
understood to be open to every other department of the public service The 
following further provisions were made by Regulation 10, 1796, (extended 
to Benares in the first instance, and re-enacted for the ceded provinces by 
Regulation 22, 1803,) “ for the guidance of the courts of iege in cases of 
“ difference of opinion on the meaning and construction of the regulations.” 
‘¢ § 2. In all instances wherein a precept issued by a provincial court of appeal, 
“or a court of circuit, to a zillah or city judge or magistrate, shall appear to 
“* such judge or magistrate to be contrary tg, or unwarranted by the existing 
‘* regulations, he is authorized to state to the*provincial court, or court of cir- 
“ cuit, in what respects he considers their precept to be in deviation from the 
*¢ regulations, and suspend execution till receipt of a second precept in reply to 
“ his objections. But if the second precept of the provincial court, or court of 
‘¢ circuit, in reply to the objections of the zillah or city judge or magistrate, 
“¢ shall confirm their first precept in whole or in part, and shall require the 
“ zillah or city judge or magistrate to execute the same without further re- 
‘¢ ference, he shall immediately comply with such requisition. In case however 
‘the second precept of the provincial court, or court of circuit, should not 
«« satisfy the zillah or city judge or magistrate, that the regulations have been 
“‘ rightly construed by the provincial court, or court of circuit, he is at libert 
“‘ at the same time that he certifies the execution of the order of the provincial 
* court, or court of circuit, to request that they will transmit copies of their 
“© precepts to him, and his returns thereto, with such other papers as may be 
“ necessary for the information of the circumstances of the case, to the court 
“ of sudder dewanny adawlut, or the court of nizamut adawlut, according as 
‘‘ the case in question may relate to the civil or criminal department ; and the 
¢¢ provincial court or court of circuit shall accordingly transmit such papers, as 
“requested, without any unnecessary delay. Provided nevertheless that no- 
‘‘ thing in this regulation be understood to authorize any zillah or city judge 
‘¢ or magistrate to question the propriety of any order issued by a provincial 
“court, or court of circuit, in cases clearly left to the discretion and 
‘¢ judgment of the provincial court, or court of circuit, by the regulations ; 
‘‘the reference to them, ana eventually to’ the courts of sudder dewann 
“and nizamut adawlut, meant to be authorized by this regulation, bein 
“¢ confined to cases in which the sense of the regulations, from a aif 
“‘ ference of construction or otherwise, may appear doubtful and uncertain. ' 
*§ 3. In all instances wherein a reference to the court of sudder dewanny 
«‘ adawlut, or the nizamut adawlut, may be made under the preceding rule, 
“ the determination of those courts, who are empowered to prescribe the 
“ forms and conduct to be observed by the provincial, zillah, and city courts 
‘of dewanny adawlut, the courts of circuit, and the zillah and city magis- 
‘ trates, in all cases provided for by the regulations, agreeably to their con- 
struction thereof, is to be held final and conclusive. § 4. Should any doubt 
‘occur to the sudder dewanny adawlut, or the nizamut adawlut, with respect 
“ to the meaning of any part of the regulations, or should it appear to them, 
‘* on occasion of any reference from the provincial, zillah, or city courts, the 
‘* courts of circuit, or the zillah or city magistrates, that the regulations do 
“ not sufficiently provide for the case submitted to their decision, they are, in 


* On the 4th May, 1797, in answer to a reference from the Judge of Ghazeepore, 
respecting a decteespassed by him and reversed hy the provincial court; he was in- 
formed by the court of sudder dewanny adawlut, that “the reference which the judges 
“ are authorized tv cajl upon the provincial courts to make, under Reg. 10, 1796, sup- 
‘‘ poses that the difference arises, not on facts, but on constructions of the regulations 
“ founded on facts admitted, or decided, by the provincial courts.” 
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PRELIMINARY REMARKS, 
“‘ the former case, to report the circumstances of it to the Governor General 
‘in Council, that a new regulation may be framed in explanation of such 
“ doubt ; and in the latter case, are to propose a new regulation in the man- 
“¢ ner prescribed by Regulation 20, 1793.”’ 

It would be superfluous to offer any further comment, on the wisdom, po- 
licy, and utility, of the legislative provisions, thus enacted, for framing, pro- 
mulgating, and enforcing a practical and consistent code of provincial laws 
and regulations, which constitute the ground-work of the system of internal 
government now established pigeughout the territories immediately subject 
to the presidency of Fort Wi ; founded, as already observed, upon the 
still broader basis of British law; and it may be said, cemented with the spirit 
of the British constitution. It appeared proper, in this preliminary section, to 
state concisely, the gradual establishment of sovereign authority im the Com- 
pany’s territorial possessions under this presidency ; the relative situation of 
these possessions, as forming a constituent part, and dependent kingdom, of 
the British empire, governed, for political and commercial purposes, through 
the managers, and local agents, of a chartered corporation, under the control 
of the executive and legislative powers of the state ; and the declared sanc- 
tion of Parliament, which has given the force and authority of law, within the 
jurisdiction of the Governor General in Council at Fort William, to the re- 
gulations that form the subject of this analysis. It will be sufficient to add 
the following apposite remark of an eminent author on the law of nature and 
nations.’ ‘* There is but one way of forming a civil code, either consistent 
“‘ with common sense, or that has ever been practised in any country ; namely, 
« that of gradually building up the law, in propgrtion as the facts arise which 
‘* it is to regulate.” The regulations which have, from time to time, been 
enacted by the British Government in India, illustrate the truth of this re- 
mark; which also satisfactorily explains, why no code of laws could, at 
once, be rendered so complete, and perfect, as not to require addition or 
alteration. 


1 Sir James Mackintosh, in his discourse on the study of the law of nature and na- 
tions, introductory to a course of lectures on that science. From the extensive know- 
ledge displayed in this discourse, as well as from its classical language, and the known 
abilities of the writer, it is much to be regretted that his course of lectures was not 
published. It would, doubtless, have furnished ample grounds of the conviction ex- 
pressed by him, that public lectures, which have been used in most ages and countries, 
‘¢ to teach the elements of almust every part of learning, are the most convenient mode 
«¢in which these elements can be taught; that they are the best adapted for the im- 
‘© portant purposes of awakening the attention of the student; of abridging his labor ; 
“of guiding his enquiries 3 of relieving the tediousness of private study ; and of im- 
‘¢ pressing on his recollection the principles of science.” I am happy in being able to 
add, at the time of revising the first vohime of this Analysis (1820), that Sir James 
Mackintosh is engaged to instruct the students at Hertford College, as Professor of 
gencral polity and the laws of England. ; 


SECTION II. 


COURTS OF CIVIL JUSTICE. 


AN eminent writer upon political economy" has stated the first duty of obiigation up- 
the sovereign, in every civilized state, to be ‘that of protecting the society 0” the Tuling 
‘¢ from the violence and invasion of other independent societies ;” and his every seater. 
second duty to be “ that of protecting, as far as possible, every member of aie 

‘© the society from the injustice or oppression of every other member of it ; 

“or the duty of establishing an exact administration of justice.” The for- 

mer of these obligations is foreign to the subject and design of this analysis. 

Of the latter, such part as relates to the duty of enacting and publishing an 

equitable system of law, has been set forth, imperfectly, but, it is hoped, 

sufficiently for the object intended, in the preceding section. The purpose civil yustice 
of this will be, to consider the second branch of the public obligation stated, the subject of 
that of providing for the due execution of the laws; particularly of those section. 
which relate to the redress of private wrongs, or civil justice ; the conside- 

ration of such as regard the punishment and prevention of public wrongs 

and offences, or criminal justice and police, being reserved for the succeeding 

section. ; 

In every country, and under every form of government, an efficient admi- The due admi- 
nistration of justice, to protect from violence, and secure from injury, the it wystem of 
natural and civil rights of the subject, is manifestly the duty, as it is also the law, as much 
evident interest, of the governing power. ‘ This obligation flows from the it’ theane, 
end, and very contract of civil society.”* Protection and allegiance are reci- of the govern- 
procal.! And whether the British possessions in India were acquired by 8?" 
grant, cession, or conquest, the natives are equally entitled, in return for 
their obedience and contributions, to the common right of all subjects, secu- 
rity of person and property ; as far as the same can be maintained by a sys- 
tem of good laws well administered. Such an administration must, at the 


Same time, promote the prosperity of the country; the advantages to be de- 


A. Smith, in ‘the fifth book of his admirable « Inquiry into the Nature and Causes 
‘¢ of the Wealth of Natjons.” 

* Vattel, book isechap. xii. 

3 Blackstone, book i. chap. x. « Allegiance is the tie, or digamen, which binds the 
* subject to the King, in return for that protection which the King affords the sub- 
“ ject.” 
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rived frem it by the East India Company ; and the permanent interests and 
policy of the British nation. In proportion as the inhabitants are secured 
against wrong to their persons and property, their industry will be exerted 
in the extension of agriculture, manufactures, and commerce. As these are 
extended, the resources of the country must be increased. And if the peo- 
ple experience the benefits of good government, in the free exercise of their 
religion ;! in the protection of their persons from injury; and in the safe 
enjoyment of their property; they must be better satisfied with the govern- 
ment under which they enjoy these substantial benefits, than they could be 
under a system of persecution, oppression, and injustice; or under any sys- 
tem less calculated to produce their ease and happiness. 

These obvious truths, and just principles, appear to have influenced, in a 
greater or less degree, the British administration in India, from the time of 
its first operative interference in the government of the eountry ; and there 
can be no ground of doubt, that justice has been more impartially admini- 
stered in the civil courts established since the year 1772; when it was resol- 
ved, (as already noticed, ) to execute the functions incident to the Deewany 
grant of 1765, through the agency of the Company’s servants ; than in the 
courts before established by the Mahomedan government; of which a Com- 


" Every believer in Christianity, as the only religion founded upon divine revelation, 
and calculated to promote the temporal welfare, as well as the eternal happiness of man- 
kind, must earnestly hope that the natives of India, Mahomedan and Hindoo, will ulti- 
mately be convinced of the error and evil tendency of their present superstitions ; and 
be persuaded by Christian instruction and example to reccive the truth and blessings 
of the Gospel. It has accordingly been declared by the legislature of Great Britain, on 
the last renewal of the charter of the East India Company, (by the statute 53. Geo. IIT. 
cap. 155.) that ‘it is the duty of this country to promote the interest and happiness 
‘‘ of the native inhabitants of the British dominions in India; and such measures ought 
*‘ to be adopted as may tend to the introduction among them of useful knowledge, and of 
‘¢ religious and moral improvement ; and in furtherance of the above objects, sufficient 
“ facilities ought to be afforded by law to persons desirous of going to and remaining in 
*¢ India, for the purpose of accomplishing these benevolent designs, so as the authority 
*¢ of the local Governments, respecting the intercourse of Europeans with the interior of 
“ the country, be preserved.” But it is added, as a further provision, that «“ the prin- 
‘¢ ciples of the British Government, on which the natives of India have hitherto relied 
“‘ for the free exercise of their religion, be inviolably maintained.” On this important 
point, I take the occasion to express my full concurrence in the judicious and just 
observations which were published in the year 1808, oy the well known and highly 
respected author of a pamphlet, entitled Considerations on the practicability, policy, 
and obligation, of communicating to the natives of Indja the knowledge of Christianity. 
He observes, (in page 28 of the pamphlet referred to,) that * it has been the invariable 
“ policy of every British administration in Bengal, to protect the natives of that coun- 
‘“‘try in the free exercise of their respective religions, and to pay a due attention to 
‘‘ their laws and local customs. It is a policy founded on wisdom and justice from 
‘¢ which we ought never to depart.” And after stating his sentiments of what may 
and should be done, consistently with this fundamental principle, and with the declared 
sense of the legislature, ‘¢ to promote the happiness of our Eastern fellow subjects ;” 
and ‘to impart to them the blessings of our superior attainments in religion and mora- 
*¢ lity ;” he concludes, as follows :—* Anxious as I am that the natjves of India should 
‘‘ become Christians, from a regard for their temporal happiness and eternal welfare, 
‘‘ I know that this is not to be effected by violence, nor by undue influence: and ak 
*¢ though I consider this country bound by the strongest obligations of duty and inter- 
s est, which will ever be found inseparable, to afford them the means of moral and 
*¢ religious instruction, I have no wish to limit that toleration which ‘has hitherto been 
‘‘ observed with respect to their religion, laws, and custotns. On the contrary, J 
‘hold a perseverance in the system of toleration not only as just’ in itself, but as es- 
“sentially necessary to facilitate the means used for their conversion; and these 
‘¢ means should be conciliatory, under the guidance of prudence and discretion.” 
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mittee of the House of Commons, who made the state of the former judica- report of a 
tures in Bengal a special object of their enquiry, reported in the year 1773, Committee of 
that “so far as they were able to judge, from all the information laid before Commons on 
“‘ them, the subjects of the Moghul empire in that province derived little pro. ‘he former v- 
tection or security from any of these courts; and that, in general, though Bengal. 

“‘ forms of judicature were established, and preserved, the despotic principles 
. “ of the government rendered them the instruments of power, rather than of 

** justice ; not only unavailing,to protect the people; but often the means 

** of the most grievous oppressions, under the cloak of the judicial character.” 

The tommittee further stated it to be “ the general sense of all the accounts 

** they had received respecting these courts, that the administration of jus- 
“tice, during the vigor of the ancient constitution, was liable to great abuse 

“and oppression; that the judges generally lay under the influence of in- 

‘terest; and often under that of corruption; and that the interposition of 

*‘ sovernment, from motives of favor or displeasure, was another frequent 

“* cause of the perversion of justice.‘ This authoritative statement is corro- Corroborated 
borated by every well informed writer on the Mahomedan government of }y writers on 
Bengal, after it ceased to be directed by the regular control, and vice-royal dan govern- 
appointment, of the Emperor ; from Scrafton, who, in his first letter,” states, pare oes al 
‘‘ the government of the Moors borders so near on anarchy, you would became inde- 
‘* wonder how it keeps together ;'’ to Governor Verelst, who, in his instruc- ares 
tions to the supervisors (appointed in 1770,) observes: * It is difficult to 

‘* determine whether the original customs, or the degenerate manners, of the 

‘* Mussulmen, have most contributed to confound the principles of right 

“ and wrong in these provinces. Certain it is that almost every decision of 


“¢ theirs is a corrupt bargain with the highest bidders.””? 


’ Vide sixth report of the committee of secrecy, 1773. 

* On the government of Hindoostan, published in 1763. 

*. The same favorable comparison may be made, between the system of internal go- 
vernment now established in the provinces ceded by the Newab Vizeer, and that which 
subsisted before the cession in 1801. This is abundantly shown by an official report, 
dated the 10th February,’ 1805, from Mr. Henry Strachey, one of the judges of the 
court of appeal and circuit for those provinces ; who remarks—*< It is scarcely possible 
‘¢ for an unprejudiced mind to doubt the superiority of our government to the native 
“‘ governments. ‘To do so, is to compare anarchy, oppression, and wretchedness, 
‘© with justice, moderation, peace, and security.” ‘The following paragraph of a letter 
addressed by the Vice President in Council at Fort William, to the Court of Direc- 
tors, under date the 29th November, 1814, and accompanying a Report from the 
Superintendent of Police for the Western Provinces, may be likewise cited, as applica- 
ble to both the Conquered and Ceded Provinces. ‘ Turning to the Ceded and Con- 
‘¢ quered Provinces, although less progress has apparently been made in the suppres- 
« sion of the different crimes and offences mentioned in Mr. Blount’s Report, than in 
“ the old territories, we nevertheless perceive manifest traces of the influence of a 
‘‘ regular system of civil polity on the great body of the people. On the first acquisi- 
“ tion of these provinces, one of the most ordinary, and at the same time one of the 
‘6 greatest evils, was the private war in which the proprietors of estates and others, used 
“to engage against each other. Another evil, of a very atrocious character, was the 
“ crime of assassination in revenge for wrongs, which the destined victim was sup- 
‘¢ posed to have committed, or of which he might have been really culpable. Both 
“¢ these enormities had their origin in the same source, viz. the weakness of the pre- 
¢ ceding governments, and the want of regular established tribunajs, to afford redress 
“for wroigs committed by one individual against another. Considerable progress 
‘s has been made'jn the suppression of both these crimes. Assassinations by the detes- 
‘¢ table class of criminals denominated thugs are also, we trust, much less frequent 
«than formerly. Put we are concerned to add that this crime has not been entirely 
“‘ suppressed in the Doab. With respect to the more ordinary offences of robbery, 
‘‘ house-breaking, and theft, if the Report above noticed shows that they still exist in 
“much too great a degree, it also shows that those evils are les» prevalent than for- 
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Plan of the Immediately after the receipt of orders from the Honorable Court of Di- 
committee of ‘ . 
circuit, for the Yectors, to enter upon the duties of the deewany office, a committee was 
aimantiation appointed, consisting of the Governor Mr. Hastings, and four Members of 
idopted im —- the Council; who, on the 15th August, 1772, proposed a plan for the admi- 
lite nistration of justice, which, on the 21st of the same month, was adopted by 
the government. Under this plan, which contains some original provisions 
yet preserved in our judicial code, mofussil dewanny adawluts, or provincial - 
courts of civil justice, under the superintendence of the collectors of the reve- 
nue, were established in each district. ‘* All disputes concerning property, real 
“* or personal, all causes of inheritance, marriage, and cast, all claims of debt, 
: ‘¢ disputed accounts, contracts, and demands of rent,” were declared cogniza- 
ble by these courts; excepting the right of succession to zemindaries and 
talookdaries ; the decision of which was reserved to the President and Coun- 
cil. A court of sudder dewanny adawlut, or superior civil court, was at the 
same time instituted at the presidency, under the superintendence of three or 
more Members of the Council, to hear appeals from the provincial courts, in 
causes exceeding five hundred rupees. It was declared that, “ as nothing is 
“ more conducive to the prosperity of any country, than a free and easy 
“access to justice and redress, the collectors shall at all times be ready to 
“‘ receive the petitions of the injured.” The custom of levying chout, dus- 
suttra, punchuttra, or any other fee or commission, on the amount of money 
recovered, or e//ak on the decision of causes, as well as all heavy arbitrary 
fines, ‘‘ was for ever abolished.”” And, besides provisions for local investi- 
gations regarding disputed lands, boundaries, &c. and for the settlement of 
accounts, partnerships, and other matters, by arbitration, when the parties 
might agree thereto; it was provided “ that in all suits regarding inheri- 
‘¢ tance, marriage, cast, and other religious usages or institutions, the laws of 
“ the Koran with respect to Mahomedans, and those of the Shaster with res- 
‘* pect to Gentoos, shall be invariably adhered to. On all such occasions 
*‘ the Moulavies or Brahmins shall respectively attend to expound the law, 
“and thev shall sign the report, and assist in passing the decree.” 
Altrationm = In.-:1'774, an alteration took place in the constitution of the mofussil 
the ‘cousutw dewanny adawluts, by the recall of the collectors, and appointment of provin- 
sal-eatietss on cial councils for the divisions of Calcutta, Burdwan, Dacca, Moorshedabad, 
trent br pro. Dinagepore, and Patna. The administration of civil justice was vested in the 
vincial coun- Council at large; but exercised by one of the members in rotation. This 
Cuts, tn a7, Plan continued in force till the 28th March, 1780, when the Governor General 
ation, by the and Council resolved, that, for the more effectual and regular administration 
entabisiment of justice, distinct courts of dewanny adawlut should be established in the six 
cots, m divisions above mentioned ; to be independent of the provincial councils; and 
Be to take cognizance of all claims of inheritance to zemindarics, talookdaries, 
or other real property ; or mercantile disputes ; all matters of personal pro- 
perty (with the exceptions subsequently noticed) and all disputes about the 
limits of landed property within the town of Calcutta; and Punchawungong, 
or the fifty-five villages surrounding it. But the provincial councils were to 
try and decide, as heretofore, all causes having relation to the public revenue, 
as well as all demands of Jandholders and farmers on their under-renters, or 
others, for arrears of rent; and all complaints from ryots, and tenants of 
every description, for irregular or undue exactions of rent or revenue. Thé 
provincial councils were further to try and decide all disputes relative to 
‘ boundaries ; except within the town of Calcutta and Punchawungong (which 
: « 
«‘ merly. The progress of reform may not have kept pace with our wishes; but we are 


‘not prepared to say, that it has not been as rapid as, considering the accumulated 
“ difficulties of the case, could have been reasonably expected.” 
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were excepted as, from their number and intricacy, being likely to occupy too 
much of their time) and also all claims for money lent to zemindars, talook- 
dars, and chowdries, for the payment of the revenue. ‘The further provisions 
for the administration of justice, made at this period, are detailed in a plan 
recorded on the proceedings of the Governor General and Council, under date 
the 28th March, 1780; and printed in the Appendix to the First Report from 
the Select Committee of the House of.Commons, appointed in 178). 

The avocations of the Governor General and Council having prevented 
their sitting in the court of sudder dewanny adawlut, a separate judge (Sir E. 
Impey) was, on the 18th October, 1780, appointed to the charge and super- 
intendency of that court. And, on the $d November following, thirteen ar- 
ticles of regulations, prepared by the judge, and approved by the government, 
were passed for the guidance of the civil courts, superior.and inferior ; which 
were afterwards incorporated, with additions and amendments, in a revised 
code, comprizing ninety-five articles, of “ Regulations for the administration 
“‘ of justice in the courts of mofussil dewanny adawlut, and in the sudder 
‘© dewanny adawlut, passed in Council, the 5th of July, 1781 ;” the declared 
objects of which were, ‘‘ the explaining such rules, orders, and regulations, as 
‘* may be ambiguous ; and revoking such as may be repugnant or obsolete ; 
“ to the end that one consistent code be framed therefrom ; and one general 
‘table of fees established in and throughout the said courts of mofussil 
“‘ dewanny adawlut ; by which a general conformity may be maintained in 
** the proceedings, practice, and decisions, of the several courts ; and that the 
‘‘ inhabitants of these countries may not only know to what courts, and on 
‘* what occasions, they may apply for justice; but, seeing the rules, ordi- 
** nances, and regulations, to which the judges are by oath bound invariably 
** to adhere, they may have confidence ‘in the said courts; and may be ap- 
‘* prized on what oceasions it may be advisable to appeal from the courts of 
“‘ mofussil dewanny adawlut to the court of sudder dewanny adawlut ; and 
‘‘ knowing the utmost of the costs which may be incurred in their suits, 
‘© may not, from apprehension of being involved in exorbitant and unforeseen 
“* expenses, or of being subjected to frauds, or extortion of the ofhicers of the 
“ court, be deterred from prosecuting their just claims.” 

Under these regulations (which were printed with translations, and which 
constitute a principal foundation of the rules now in force, relative to the ad- 
ministration of civil justice, though including a material deviation from the 
present system, with respect to the cognizance of rent and revenue causes, a3 
will be more fully stated) all suits concerning the inheritance or succession to 
zemindaries, talookdaries, or other landed property, or concerning any right, 
title, or claim of possession thereto, or the bounds and limits thereof, and con- 
cerning debts, accounts, contracts, or property of any nature whatsoever, real 
or personal, (exclusive of demands for arrears of rent, or complaints for ex- 
actions of rent, and all causes relative to the public revenue, the cognizance 
of which was left to the collectors, who had been substituted for the provincial 
councils) were made cognizable, as heretofore, by distinct courts of mofussil 
dewanny adawlut; which had been augmented to the number of eighteen, on 
the 6th April preceding, in consequence of experienced inconvenience from 
the too extensive jurisdiction of the six before instituted ; and the judges of 
which were unconnected with the revenue department ; except in the districts 
of Chittra, Bhagulpore, Islamabad and Rungpore ; where, for local reasons, 
the offices of judge and collector were vested in the same person ; but with 
a provision that, the judicial authority should be considered altogether separate 
from that of the cdllector ; and that in the former capacity the judge should 
be wholly independent of the Board of Revenue; subject only to the authority 
of the Governor General in Council ; and of the judge of the sudder dewanny 
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The reasons assigned for re-investing the collectors with the superintend. 
ence of the courts of mofussil dewanny adawlut, (a system which had been 
discontinued in 1780, ‘ for the more regular administration of justice in the 
‘‘ country civil courts of these provinces ;”) were “ the greater simplicity, 
“energy, justice, and economy, expected to be the result of the measure,” 
The following objections, which candour requires to be noticed, had also been 
stated, against the system established in 1780 and 1781, by one of the most 
experienced, ablest, and best informed of the Company’s servants. ‘* People 
“ accustomed to a despotic authority should look to one master. It is impos- 
“ sible to draw a line between the revenue and judicial departments in such a 
‘‘ manner as to prevent their clashing ; and in this case, either the revenues 
“* must suffer, or the administration of justice must be suspended. The pre- 
“‘ sent regulations define the objects of the two jurisdictions with clearness 
‘and precision ; yet they continually clash in practice: complaints are so 
“ blended, that it is often impossible to determine to which tribunal they be- 
“long ; and that there has not been more confusion than has actually hap- 
‘* pened, is owing to the discretion of those who have been entrusted with the 
“ administration of justice. It may be possible, in the tourse cf time, to in- 
* duce the natives to pay their rents with regularity, and without compulsion, 
“ but this is not the case at present. If any force is offered, a complaint is 
‘¢‘ made in a court of justice, and whether true or false, a temporary protection 
‘¢ is given to the complainant, who is released frem the demands upon him: 
‘¢ to realize them afterwards is no easy matter. In all demands for revenues, 
« or, in summonses to cause the attendance of parties at the adawluts, peons 
‘are employed ; and very often the peons of the two tribunals meet at the 
‘< house of the same man, where the property of his person is contested, and 
“¢ he is obliged to pay both parties.” 

But, admitting that a system, vesting in the hands of one person the powers 
of judge and magistrate, and the authority necessarily entrusted to the officers 
employed in the collection of the public revenue, may be more simple, ener- 
getic, and economical, than a system which divides these powers between dis- 
tinct persons and authorities; it is manifestly too extensive a trust; and if a 
higher degree of justice be rendered, in any instance, by an administration of 
the former system, it must proceed from the personal character and qualifi- 
cations of the individuals employed to administer it. These, for a time, might 
check the natural tendency of such an accumulation of power to the abuse of 
it; but could not be relied upon, as a fixed principle, to support any perma- 
nent system of justice. Admitting further, what is by no means certain, 
under proper provisions, that the collector, armed with the powers of judge 
and magistrate, might experience more facility in enforcing demands of 
revenue ; than if there were an independent court of justice upon the spot, 
to which the injured could resort when his demands, or those of the native 
officers acting under him, exceed what is justly due; by what means could 
redress be obtained against injustice in such demands, where the collector 
himself presides in the only local tribunal? Complaints indeed might have 


' Sir J.Shore; in his « Remarks on the mode of administering justice to the natives 
‘in Bengal, and on the collection of the revenues,’ which have been already men- 
tioned as printed in the sixth volume of India Papers, 1787. It should be added, as 
appears from Sir J, Macpherson’s minute, recorded with these remarks in the Bengal 
Revenue Proceeding of 29th May, 1785, that they were written for his personal in- 
formation ; and were ‘ nqt meant for the public-eye.” See further, in page 261 of the 
second volume of*thiy Analysis, extract of a letter from Sir J.Shore to Marquis Corn- 
wallis, dated the 15th March, 1793; in which, referring to the judicial arrangement 


then proposed to be adopted, he declares his ‘* unqualified assent to the principles on 
which it is founded.” 
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been preferred, whilst this system prevailed, to the board of revenue, or to the 
Governor General and Council, at the presidency ; but the distance of most 
of the districts from Calcutta, with the delay and loss of time that must al- 
ways ensue, operated to prevent such recourse, except in cases of serious op- 
pression ; and a dread of the various powers united in the collector’s person 
must have been a stronger bar to complaint against him: especially when 
every estate within his jurisdiction was-liable to an annual increase of its as- 
sessment, either at his discretion, or upon his information. Add to this the 
difficulty of ascertaining the truth of any complaint against a collector, when 
he was the only judicial officer upon the spot ; and it must be obvious that if 
few cases did occur of actual oppression, or injustice, in the exercise of the 
high powers formerly vested in the collectors of the public revenue, it must be 
ascribed to their personal merits; which, as before observed, might for a 
time prevent the ill consequences of a defective system ; but could not be 
urged against the expediency of a more certain and adequate remedy. It 
might be added, that some cases have occurred to show the necessity of sup- 
plying this defect in the former system of revenue and justice. But it is not 
necessary that an abuse of authority should actually take place to evince the 
wisdom of guarding against it. Nor was this the only objection to the union 
of the functions of judge and magistrate with those of the collector. In the 
latter capacity his measures and conduct were continually open to inspection. 
The monthly reports made by him, of the state of his collections, drew the 
constant attention of the board of revenue, and of government, to his success, 
or failure, in realizing the public dues ; and commendation, or censure, was 
the frequent result ; whilst, at the same time, his diligence or neglect in the 
decision of causes, wherein the government had no immediate interest, was 
seldom brought into public notice ; and when observed, the multiplicity of 
duties he had to perform might be a real plea of justification for any delay in 
the administration of justice. Under these circumstances, it was natural and 
unavoidable, that the collection of the revenue, on which the collector’s 
credit and promotion in the service might depend, should be considered his 
primary duty ; and that his duties as judge and magistrate should be regarded 
as subordinate. The latter might be expected to give way, or at least to re- 
main suspended, whenever they interfered with the former; and, without 
supposing that any collector was influenced by his commission on the amount 
of his revenue collections, it may fairly be inferred, that no collector of an 
extensive district could have given that constant attention to the administra- 
tion of civil and criminal justice, and police, which the due performance of 
these important duties indispensably requires. 

A third objection to the system of civil justice, subsisting under the regu- 
lations of 1787, applies equally to every system established before that of 
1793 ; and may be considered to have been a principal cause of the clashing 
of authorities noticed in the foregoing quotation. The exception of all suits 
relative to the public revenues, as well as all demands of the landholders, and 
farmers of land, upon their under-renters and tenants, and all complaints of 
the latter against the former, “ for irregular or undue exactions, or for any 
‘ oppressions whatsoever,” from the -jurisdiction of the courts of dewanny 
adawlut ; whilst these courts were to have cognizance of all complaints and 
claims, relative to the property of lands, “ or any right, title, claim, demarfd, 
‘ interest, or lien, to or in the same, or to the possession thereof ;”’ could not 
fail of rendering it ** often impossible to determine to which tribunal’ a 
blended complaint belonged ; and the inconveniences stated to have been ex- 
perienced were the natural result. The making all comphints of exaction or 
oppression, in the collection of the revenue and land rents, exclusively cogni- 
zable by the collector of the revenue, must also, in frequent instances, have 
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stopped the course of justice; and, in others, have subjected the collector's 
judgment, however just, to suspicion of its impartiality, from the known in. 
terest he had in reahzing the revenue under his charge; and consequently in 
supporting the landholders and farmers, from whom it was to be received, in 
the enforcement of their demands upon their under-renters and tenants. The 
same bias might be suspected in the collector’s decision upon cases of ex- 
action, or undue severity, by any native officer employed under him in the 
public collections; and where there was no other local court, except that of 
the collector, to grant redress, it may be presumed that the application for it 
was often repressed by fear or distrust. This reasoning does not apply to the 
collectors, and their subordinate officers, being employed to adjust disputed 
accounts of rent between the landholders, farmers, and tenants, subject to 
appeal from their adjustment to an independent court of justice upon the spot. 
On the contrary, the greatest convenience to the parties concerned has been 
found to result from the revenue officers, whose knowledge and situation pe- 
culiarly qualify them for such adjustments, being thus usefully employed as 
referees, under the established courts of justice ; but it is forcibly applicable 
to the collector’s authority as formerly subsisting, exclusive in all cases of 
rent or revenue demand, arrear, or exaction; and without any efficient su- 
perior court of revision or control. 

To the remark that ‘* people long accustomed to a despotic authority should 
* only look to one master,” without questioning its general truth and pro- 
priety, may be fairly opposed the following observations of Marquis Corn- 
wallis :—‘* The proposed arrangements only aim at insuring a general obe- 
** dience to the regulations, which we may institute ; and at the same time 
‘“ impose some check upon ourselves against passing such as may ultimately 
‘‘ prove detrimental to our own interests, as well as the prosperity of the 
‘country. The natives have been accustomed to despotic rule from time 
“ immemorial, and are well acquainted with the miseries of their own tyrannic 
‘‘ administrations. When they have experienced the blessings of good go- 
‘¢ vernment, there can be no doubt to which of the two they will give the 
‘© preference. We may therefore be assured that the happiness of the people, 
‘¢ and the prosperity of the country, is the firmest basis on which we can 
** build our political security. When the landholders find themselves in the 
‘© possession of profitable estates; the merchants and manufacturers in the 
“* enjoyment of a lucrative commerce ; and all descriptions of people pro- 
* tected in the free exercise of their religion; both the numerous race of the 
«< long oppressed. Hindoos, and their oppressors the Mahomedans, will equally 
‘¢ deprecate the change of a government under which they have acquired, 
“and under which alone they can hope to enjoy, these inestimable ad- 
“ vantages.” 

Impressed by these considerations ; by a sense of the radical defects, above 
stated, in the constitution of the provincial courts of judicature, which sub- 
sisted at the commencement of 1793; and by the many and powerful reasons, 
moral and political, which called for such an administration of justice, as by 
securing the private rights of every description of persons, should promote 
the public advantage, and general prosperity of the country; Marquis Corn- 
wallis determined to vest the collection of revenue, and administration of 
justice, in separate officers ; to abolish the mal adawluts, or revenue courts ; 
and to withdraw from the collectors of revenue all judicial powers; trans- 
ferring the cognizance of all causes hitherto tried by the revenue officers to 
the courts of deWanny adawlut. The preamble to Regulation 2, 1793, con- 
tains the reasons publicly assigned for this measure, in the following ternis :-— 
“* All questions between government and the landholders, respecting the as- 
** sessment and collection of the public revenue, and disputed claims between 
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* the latter and their ryots, or other persons concerned in the collection of their 
* rents, have hitherto been cognizable in the courts of mal adawlut, or revenué 
‘courts. , The collectors of the revenue preside in these courts as judges ; 
« and an appeal lies from their decisions to the board of revenue, and from 
‘« the decrees of that board to the Governor General in Council in the depart- 
« ment of revenue. The proprietors can never consider the privileges which 
‘‘ have been conferred upon them as secure, whilst the revenue officers are 
‘‘ vested with these judicial powers. Exclusive of the objections arising to 
«‘ these courts from their irregular, summary, and often exparte proceedings, 
‘* and from the collectors being obliged to suspend the exercise of their ju- 
‘‘ dicial functions, whenever they interfere with their financial duties; it is 
“ obvious that if the regulations for assessing and collecting the public re- 
“* venue are infringed, the revenue officers themselves must be the aggressors ; 
‘‘ and that individuals who have been wronged by them in one capacity, can 
“ never hope to obtain redress from them in another. Their financial occu- 
“ pations equally disqualify them for administering the laws between the pro- 
‘* prietors of land and their tenants. Other security therefore must be given 
* to landed property, and to the rights attached to it, before the desired im- 
‘* provements in agriculture can be expected to be effected. Government 
‘¢ must divest itself of the power of infringing, in its executive capacity, the 
‘¢ rights and privileges, which, as exercising the legislative authority, it has 
‘¢ conferred on the’ landholders. The revenue officers must be deprived of 
‘‘ their judicial power. All financial claims of the public, when disputed 
“under the regulations, must be subjected to the cognizance of courts of 
«« judicature, superintended by judges, who, from their official situations, and 
‘¢ the nature of their trusts, shall not only be wholly uninterested in the re- 
‘* sult of their decisions, but bound to decide impartially between the public 
‘‘ and the proprietors of land, and also between the latter and their tenants. 
‘ The collectors of the revenue must not only be divested of the power of 
‘© deciding upon their own acts, but rendered amenable for them to the courts 
“ of judicature ; and collect the public dues, subject to a personal prosecution 
‘¢ for every exaction, exceeding the amount which they are authorized to de- 
« mand on behalf of the public ; and for every deviation from the regulations 
‘© prescribed for the collection of it. No power will then exist in the country, 
“ by which the rights vested in the landholders by the regulations can be in- 
‘¢ fringed ; or the value of landed property affected. Land must in conse. 
** quence become the most desirable of all property ; and the industry of 
‘¢ the people will be directed to those improvements in agriculture, which are 
‘* as essential to their own welfare, as to the prosperity of the state.” It was 
accordingly enacted by Section 2 of the regulation above cited, that from 
“the Ist May, 1793, the courts of mal adawlut, or revenue courts, shall be 
“‘ abolished ; and the trial of the suits which were cognizable in those courts, 
as well as all judicial powers whatsoever heretofore vested in the collectors 
“ of the revenue, or in the board of revenue collectively, as a court of appeal, 
‘¢or in any member of that board individually, shall be transferred to the 
“* courts of dewanny adawlut.” 

The powers with which the revenue officers were at the same time invested, 
for the punctual collection of the public dues, will be noticed in a subsequent 
part of this Analysis, It is sufficient to quote in this place the following re- 
mark from the Governor General’s public minute on the occasion. ‘ There 
“is no class of men which government should watch with greater jealousy, 
“ and over whom the regulations should have a stricter confrol, than the of- 
“ ficers who are entrusted with the collection of the public revenue. It is 
“¢ necessary to arm them with powers to enforce their demands in the first 
“ instance ; otherwise individuals, under the pretext of disputing the justness 
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‘ of it, might protract the payment of what is due from them; and render 
«‘ the collection of the public revenue either impracticable, or an endless 
« source of trouble and litigation. But to prevent the abuse of this power, 
“ there should be courts of justice ready to punish oppression and exaction ; 
“ and the people must be satisfied that the remedy will be certain and effec- 
“tual; and that it can be expeditiously obtained.” The wisdom of this prin- 
ciple is confirmed by the sentiments of a celebrated writer on justice and 
polity, already referred to,’ who observes, that “ the establishment of courts 
* of justice is particularly necessary to decide causes relating to the revenue ; 
“ that is, all disputes that may arise between those who are employed in be- 
** half of the prince and the subjects ;”’ and adds that, “in all well-regulated 
“ states, in countries that are really states, and not the dominions of a despotic 
“ prince, the ordinary tribunals decide the causes in which the sovereign is 
‘* concerned, with as much freedom as those between private persons.” In 
pursuance of this just practice, and to render the judicial authority, in this 
portion of the British state, effectual, in all cases, for the protection of private 
rights ; or to use the terms of the preamble to Regulation 3, 1793, ‘to ensure 
“to the people of this country, as far as is practicable, the uninterrupted en- 
“ joyment of the inestimable benefit of good laws duly administered,” govern- 
ment determined ‘“‘ to divest itself of the power of interfering in the admi- 
“© nistration of the laws and regulations in the first instance; reserving only, 
‘* as a court of appeal or review, the decision of certain cases in the last resort; 
‘t and to lodge its judicial authority in courts of justice; the judges of which 
* should not only be bound by the most solemn oaths to dispense the laws and 
“‘ regulations impartially ; but be so circumstanced as to have no plea for not 
*‘ discharging their high and important trust with diligence and uprightness.” 
It was resolved, ‘‘ that the authority of the laws and regulations, so lodged 
“¢ in the courts, shall extend, not only to all suits between native individuals, 
“ but that the officers of government, employed in the collection of the re- 
*¢ venue, the provision of the Company’s investment, and all other financial 
*¢ concerns of the public, shall be amenable to the courts, for acts done in 
‘¢ their official capacity, in opposition to the regulations ;” and that govern- 
ment itself, in superintending these various branches of the resources of the 
state, might be precluded from injuring private property, it was further deter- 
mined “ to submit the claims and interests of the public, in such matters, to 
‘“‘be decided by the courts of justice, according to the regulations, in the 
‘¢ same manner as suits between individuals.” 

It was accordingly declared by Section 10, Regulation 3, 1793, (extended 
to Benares by Section 7, Regulation 7, 1795, and re-enacted for the ceded 
provinces by Section 7, Regulation 2, 1803,) that ‘‘ collectors of the revenue 
‘¢ and their assistants and native officers, commercial residents and agents, 
‘and their assistants and native officers employed in the provision of the in- 
*¢ vestment, salt agents, and their assistants and native officers, concerned in 
‘ the manufacture of salt, the collectors of the customs, and their assistants 
“¢ and native officers, employed in the collection of the customs, the mint and 
“* assay masters, and their assistants and native officers, are amenable to the 
*¢ zillah or city court, in the jurisdiction of which they may reside, or carry 
“ on the public business committed to their charge, for any acts done in their 
“¢ official capacity, in opposition to any regulation printed and published in 
‘‘ the manner directed in Regulation 41, 1793.” It was further prescribed 
by Section 11, Regulation 3, 1793, (extended to Benares by Section 7, Re- 
gulation 7, 1'795, and re-enacted for the ceded provinces by Section 15, Re- 
gulation 2, 1803,} that * if a native, or any other person not being a Bri- 
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Further provi- “* tish subject, shall consider himself aggrieved, under any. regulation printed 
rion bySection “ and published in the manner directed in Regulation 41, 1793, by an act 
3,1793,tor_ “ done by any of the officers of government described in Section 10, pur- 
a rediess of ¢ suant toa special order originating with the Governor General in Council, 
Mader the ze. “* or the board of revenue, or of trade, the officer by. whom the act may be 
gulations, by « done, is not liable to be sued for it. In such cases, government is to be 
acts done in f, ; 7 A e 
pursuance of “* considered as the defendant ; and the person deeming himself aggrieved is 
special ove!’ ¢ to present a petition to the judge of the dewanny adawlut of the zillah, or 
vernor Gene.“ city, to which the officer, by whom the act complained of may have been 
ral in Council, ¢« done, shall be amenable in his public capacity ; stating wherein he considers 
boards of r--  “ himself injured under the regulations; and praying that the Governor 
gested. “ General in Council will order the court of dewanny adawlut, in which the 
ed to Benares “ cause may be cognizable, to try the points or matters contested, agreeably 
Reg.7, 1795; “ to the regulations. The judge, to whom the petition may be presented, is 
and re-enact “to forward it immediately to the Governor General in Council; who, 
provinces by ‘‘ provided he shall not think it proper to afford the redress that may be soli- 
Sec: 15, Reg. « cited by the petitioner, and the courts of justice shall be competent to try 
erie the cause, will direct the court, in which it may be cognizable, to proceed 
“to the trial of it. If the Governor General in Council shall order the cause 
“ to be tried, the court is immediately to send a written notification of the 
“ order to the complainant ; and the cause is to be considered as filed in the 
“court from the date of the notification. The court is then to proceed to 
“try the suit, under the same rules and regulations as are prescribed for the 
“ trial of suits between individuals.” 
Courts esta- Previous to a specification of these rules, it will be proper to state what 
blished for courts have been established for the administration of civil justice; and in 
administering A < are ae . ° ‘ 
civil justice. the relative order of superior jurisdiction, they might be exhibited in the fol- 
lowing summary description. 1. The court of sudder dewanny adawlut, 
or principal court of civil judicature, at the presidency. 2. Six provincial 
courts ; viz. four in the lower provinces of Bengal, Behar, and Orissa ; 
and two in the upper provinces, including Benares. 3. The zillah and city 
dewanny adawluts, or civil courts. 4, Courts of the registers. 5. The 
courts of native commissioners. It will, however, be more conducive to 
perspicuity, in stating the powers and duties of the several courts, to retain the 
order observed in the first edition of this Analysis, viz. 1. Zillah and city 
civil courts; with the subordinate courts of registers, and native com- 


missioners. 2. Provincial courts. 3. Court of sudder dewanny adawlut. 
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R. 3,179.42. By Regulation 3, 1793, twenty-three zillah, and three city, dewanny 
ZMauand city adawluts, or courts of civil judicature, were established in the several districts 
ee navi of Bengal, Behar, and Orissa; and in the cities of Dacca, Moorshedabad 
ves, and Patna. Of this number, two zillah courts, viz. that of zillah Moorshe. 
dabad, transferred to zillah Beerbhoom and the city of Moorshedabad, and 
that of Cooch Behar, annexed to zillah Rungpore, have been discontinued ; 
but five additional courts have been instituted for the zillahs of Hooghly, 
Backergunge, Cuttack, the Jungle Mehals, and the suburbs of Calcutta. 
making the present number of zillah and city courts, in the lower provinces, 
K.7,1795. $2. twenty-nine. By Regulation 7, 1795, one city, and three zglah courts were 
in the wo" established for the province of Benares; of which the Ghazeepore zillah 
nates. court was afterwards abolished, and its jurisdiction dividedebetween the other 
R. 2,1903.92, three courts. By Regulation 2, 1803, seven zillah courts were established 
-¥, S044, 


a in the provinces ceded by the Newab Vizeer. And by Regulation 9, 1804, 
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the territories ceded by the Peshwa, and Doulut Rao Sendheeah, were divid- tn the ceded 
ed into six zillahs. Ofthese zillah Paniput, comprising the city of Delhi, amd conquered 
and the adjacent territory assigned for the support of the late King Shah '°”"* 
Aalum, and his descendants, was discontinued by Section 4, Reg. 8, 1805; 

and ‘* declared not to be subject to any of the laws or regulations of the 

* British Government, printed and published in the manner prescribed in 

“ Reg. 1, 1803.” But a subdivision of the ceded territory in Bundlecund 

into two jurisdictions has restored the original number of thirteen zillah 

courts for the ceded and conquered provinces. ‘The entire number of those Constitatior ): 
courts, now established under the presidency of Fort William, is therefore the whole » 
forty-five. These courts are all superintended by an European judge ; assist- Gill cea 
ed by a Mahomedan and a Hindoo law officer; by a register, who, as well as «# forzillat 
the judge, is a covenanted servant of the Company ; in some instances by an 2. pcy"" 
assistant to the register, being also a covenanted servant ; and by an esta- 17%, 93. 
blishment of native ministerial officers. It is provided by Section 5, Regu- eae 
lation 24, 1814, that ‘‘ no person shall be hereafter deemed qualified to be pa 
‘‘ appointed to the situation of judge and magistrate of any zillah or city ¢d for appes 
** court, unless he shall have previously officiated as assistant judge, or regis- provincestn R. 
“ter, or as joint or assistant magistrate, for a period not being less than x24 ves 
“ three years ; or unless he shall have been employed in other situations in Discharge of 
the judicial department, or in any offices imposing the discharge of judicial ‘Wve Yura ve. 
‘¢ functions, either of a criminal or civil nature, for a total period, not being riod not less 
¢¢ less than three years.” Previously to entering upon the execution of the peace 
duties of his office, the judge is required to take and subscribe before the et to qualify 
Governor General in Council, or any person whom he may commission to pointment of 
administer it, an oath, the substance of which has been already stated in the 3illah or 
preceding section." The courts “are to be held ina large and convenient magistrate. 
* room, in the city or place at which they are respectively established, three Rule for hoid- 
‘¢ days in every week ; or oftener, if the state of the business shall render it Res, 1793,$ 5. 
“* necessary ;”* and ‘no rule, order, proceeding or decree is to be made, extended to 
“ but on court days, and in open court.”’ It is further directed that * the erties §5. 
<¢ zillah and city courts are to use a circular seal one inch and three quarters "4 re-enact- 


ny e ° e . ° . . a d fe 
‘tin diameter, with an inscription in the Persian and Bengal (or Hindostanee) provincerin 


« languages ;” and that “ the seal of each court is to remain in the custody of oe 
: . bP) ourt sea I- 
s* the judge. rected in R 3, 


1793, 26, ex- 
1 The following is the prescribed form of oath— sue b ae 
s . . . v Ri 
«¢] A. B. appointed judge of the dewanny adawlut of the zillah (or city) of 1795. <6, and 
6s solemnly swear, that I will administer justice conformably to the regulations '¢-enacted for 
«¢ that have been or may be passed by the Governor General in’Council, to the best of Ne es 
« my ability, knowledge, and judgment, without fear, favor, promise, or hope of re- 1303.14. 
«ward; that I will not receive directly or indirectly any present or Nuzzer, in money 
s or effects of any kind, from any party or person whomsoever, on account of any 
‘6 suit to be instituted, or which may be depending, or have been decided, in the court 
* of which I am appointed judge, that I will not knowingly permit any person or 
‘¢ persons under my authority, or in my immediate service, to receive directly or indi- 
“¢ rectly auy present or Nuzzer, in money or effects, from any party or person whom- 
“ soever, on account of any suit to be instituted, or which may be depending, or have 
st been decided in the court; that I will render a true and faithful account of all sums 
«¢ of money that may be paid into the court or disbursed from it; that I will not be 
*¢ concerned directly or indirectly in the purchase of any goods or commodities in the 
s¢ British dominions in Bengal for the purpose of remitting money to Europe, nor in 
‘© any commercfl transactions ; and that I will not derive directly or indirectly any 
<¢ emoluments or advantages from my station excepting such as the orders of Govern- 
* ment do or may autlforize me to receivee SO HELP ME GOD.” 
2 When the judge from indisposition or other cause, is prevented holding a court 
three days in each week, as required, he is to report the cause to the sudder dewanny 
adawlut, except during an authorized adjournment of the civil court. 
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The local jurisdiction of the several zillah and city courts extends to all 
places that are, or may be included, within the limits of the zillahs and cities 
in which they are respectively established. But in some districts particular 
tenures are specially excepted. Thus in zillah Cuttack, the estates of certain 
hill or jungle Rajahs, to which the general regulations have not been yet 
extended, are excepted from the jurisdiction of the civil and criminal courts 
of that district by Section 13, Regulation 13, and Section 11, Regulation 14, 
1805. The territories and jageers in the actual possession of several chieftains 
and jageerdars, specified in Section 2, cay rent 22, 1812, are also, by that 
Section, “ exempted from the operation of the general regulations, and from 
* the jurisdiction of the courts of civil and criminal judicature,”’ in zillah Bun- 
dleeund. A tract of land in the same district granted as an independent jageer 
to Amrut Ra,o is, in like manner, exempted by Section 2, Regulation 7, 1816, 
All natives, as well as Europeans and other persons not British subjects, 
residing out of Calcutta, are amenable to the jurisdiction of the zillah and 
city courts; which are further declared to have jurisdiction over all British 
subjects, excepting King’s officers, serving under the presidency of Fort Wil- 
liam, and the military officers and covenanted civil servants of the Company, 
so far as not to allow them to reside within their respective jurisdictions, at 
a greater distance than ten miles from Calcutta, unless they execute a bond, 
the form of which is prescribed in Regulation 28, 1793 ; (extended to Be- 
nares by Regulation 24, 1795, and re-enacted for the ceded provinces by 
Regulation 18, 1803 ;) to render themselves amenable to the court within 
whose jurisdiction they may reside, in all suits of a civil nature that may be 
instituted against them by natives, or other persons not British subjects, in 
which the amount claimed may not exceed five hundred sicca rupees. It is 
provided by the same regulations, that when any British subject, or other 
person not amenable to the jurisdiction of the zillah and city courts, shall 
institute a suit against a person amenable thereto, he (the plaintiff) is to exe- 
cute an instrument, of the nature of an arbitration bond, (the amended form 
of which is contained in Section 2, Regulation 11, 1797,) declaring himself 
subject to the jurisdiction of the court, for so much as shall relate to the suit 
in question ; and binding himself to abide by the award or decree of the 
court; in the same manner and to the same extent, as the jurisdiction of the 
court is valid against the defendant. If the plaintiff refuse to execute such 
instrument, his plaint is not to be received or filed. ’ 


* Since the regulations adverted to were passed, the following provisions relative to 
British subjects have heen enacted in the Statute 53 Geo. III. Cap. 155.— 

CV. * And whereas His Majesty’s British subjects resident in the British territories in 
India, without the towns of Calcutta, Madras, and the town and island of Bombay, are 
now, by law, subject only to the jurisdiction of His Majesty’s courts at Calcutta, Ma- 
dras, and Bombay, respectively, and are exempted from the jurisdiction of the courts 
established by the said United Company within the said territories, to which all other 
persons, whether natives or others, inhabitants in the said territories, without the 
limits of the towns aforesaid, are amenable: and whereas it is aelent to provide 
more effectual redress for the native inhabitants of the said territories, as well in the 
case of assault, forcible entry, or other injury, accompanied with force, which may 
be committed by British subjects at a distance from the places where His Majesty’s 
courts are established, as in case of civil controversies with such British subjects; be it, 
therefore enacted, That it shall and may be lawful for any native of India, resident in 
the East Indies, or parts aforesaid, and without the said towns, in cage of any assault, 
forcible entry, or other injury, accompanied with force, alleged to*have been done 
against his person or property by a British subject, to complain of such assault, forci- 
ble entry, or other injury accompanied with force, (not being felony) to the magistrate 
of the zillah or district, where the alleged offender shall be resident, or in which such 
offence shall have been committed; and that such magistrate shall have power and 
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As the Cosseas, and other mountaineers on the frontier of Sylhet, from 
whom chunam, and various articles of trade are purchased, could not, from 


authority, at the instance of the person so complaining, to take cognizance of such 
complaint, to hear parties, to examine witnesses, and, having taken in writing the sub- 
stance of the complaint, defence, and evidence, to acquit or convict the person accused ; 
and in case of conviction, to inflict upon such person a suitable punishment by 
fine, not exceeding five hundred rupees, to be Jevied in case of non-payment by war- 
rant under the hand of the said magistrate, and upon any property of the party so con- 
victed, which may be found within the said district ; and if no such property shall be 
found within the said district, then it shall be lawful for the said magistrate, by war- 
rant also under his hand, to commit such offender to some place of confinement within 
the said zillah or district, which in the judgment of the said magistrate shall be fit for 
receiving such offender ; or if there shall be no fit place of confinement, then to the 
gaol of the presidency, to remain there fora period not exceeding two months, unless 
such fine shall be sooner paid; and it shall be lawful for the said magistrate to award 
the whole or any portion of such fine to the party aggrieved, by way of satisfaction for 
such injury : Provided always, That in all cases oF conviction of a British subject, 
under the provision herein-before contained, the magistrate before whom such con- 
viction shall take place, shall forthwith transmit copies of such conviction, and of all 
depositions and other procedings relative thereto, to the government to which the 
place wherein the offence was committed is or shall be subordinate : Provided also, 
that all such fines shall be paid, in the first instance, to the magistrate before whom 
the party offending shall be convicted, and the amount thereof, after making such 
satisfaction to the party aggrieved, as aforesaid, if any, shall be transmitted by such 
magistrate to the clerk of the crown, or other officer to whom it belongs to re- 
ceive fines in His Majesty's court of oyer and terminer and gaol delivery for the 
province within which the offence shall have been committed; and such fines shall 
and may be disposed of in the same manner as other fines imposed by such court 
of oyer and terminer and gaol delivery: Provided also, that all such convictions 
shall and may be removable by writ of certiorari into the said courts of oyer and 
terminer and gaol delivery respectively, in the same manner and upon the same terms 
and conditions, and shall be proceeded upon in the same manner, in every respect, 
as is directed in the said act of the thirty-third year of His Majesty’s reign, with 
regard to other convictions before justices of peace in the British settlements or ter- 
ritories in India: Provided also, that nothing herein contained shall extend, or be 
construed to extend, to prevent such magistrate from committing or holding to bail 
any British subject, charged with any such offence before him, in the same manner 
as such British subject might have been committed or holden to bail if this act had 
not been passed, where the offence charged shall appear to such magistrate, to be of 
so aggravated a nature as to be a fit subject for prosecution in any of His Majesty’s 
courts to which such British subject may be amenable.” : 

CVI. « And be it further enacted, That in all cases of debt, not exceeding the sum 
of fifty rupees, alleged to be due from any British subject to any native of India resi- 
dent in the East Indies or parts aforesaid, and without the jurisdiction of the several 
courts of request established at Calcutta, Madras, and Bombay, respectively, it shall and 
may be lawful for the magistrate of the zillah or district where such British subject 
shall be resident, or in which such debt shall have been contracted, to take cognizance 
of all such debts, and to examine witnesses upon oath, and in a summary way to de- 
cide between the parties, which decision shall be final and conclusive to all intents and 
purposes; and in all cases where any such debt shall be found to be due from any 
British subject to any such native of India, the amount thereof shall and may be levied 
in the same manner, and subject to the same regulations and provisions, in respect to 
the commitment of the debtor, as are herein-before made and provided in respect to the 
levying of fines in case of the conviction of a British subject before such magistrate.” 
. evil. « And be it further enacted, That all British subjects of His Majesty, as well 
the servants of the said United Company as others, who shall reside, or shall carry on 
trade or other buginess, or shall be in the occupation or possession of any immoveable 
property in any prt of the British territories in India, at the distance of more than ten 
miles from the geveral presidencies of Fort William, Fort Saint George, and Bombay, 
respectively, shall le subject to the jurisdiction of all courts which now have, or here- 
after may have cognizance of civil suits, or matters of revenue, either originally or by 
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aubjects resid- their situation, prosecute claims upon British subjects for sums exceeding five 


ing within the 
district of 
Sylhet. 


hundred rupees, in the supreme court, at Calcutta, it is further enacted by 


way of appeal, within the districts or places where such British subjects shall so reside, or 
carry on trade or business, or possess or occupy immoveable property, in all actions and 
proceedings of a civil nature, and in all matters of revenue (except as hereinafter except- 
ed,) in the like manner as natives of India, and other persons not British subjects, are 
now liable to the jurisdiction of such courts by and under the regulations of the seve- 
ral Governments of Fort William, Fort Saint George, and Bombay, respectively : Pro- 
vided always, that no British subject shall be liable to be sued in any such court in 
respect of residence, unless he shall have his residence within the jurisdiction thereof 
at the time of commencing the action or proceeding against him; or that the cause 
of suit shall have arisen within the jurisdiction of the said court, and the suit shall 
be commenced within two years after the cause thereof shall have arisen, and also 
within six months after the defendant shall have ceased to reside within such jurisdic- 
tion; nor shall any British subject be liable to be sued in ay such court in respect 
of his carrying on trade or business within the jurisdiction thercof, unless the cause 
of suit shall have arisen within such jutisdiction, and shall relate to the trade or 
business so carried ony nor to be sued in respect of any immoveable property pos- 
sessed or occupied by him, unless such property shall be situated within the jurisdic- 
tion of the court in which he shall be so sued, and such suit shall be brought to reco- 
ver the possession or occupation of such property, or for rent, or other demand _aris- 
ing out of the possession or occupation of such property by such British subject: 
Provided also, that where, by the laws or regulations in force, or hereafter to be in 
force, within the provinces respectively subject to the Governments of Fort William, 
Fort Saint George, and Bombay aforesaid, it would be competent to a party to any final 
judgment or decree of any subordinate civil, or revenue court of judicature, to appeal 
therefrom to the sudder dewanny adawlut, or other court however denominated, 
exercising within those provinces respectively the highest appellate jurisdiction in 
civil suits, it shall be competent to British subjects of His Majesty, in suits commenced 
against them under the provisions of this act, instead of appealing to the said sudder 
dewanny adawlut, or other court so exercising the highest appellate jurisdiction as 
aforesaid, to appeal to the supreme court of judicature at Fort William, or Fort Saint 
George, or the recorder’s court at Bombay, according as the suit may have been come 
menced in the provinces subordinate to either of the said presidencies ; and such court 
shall have the same powers, as to suspending or allowing execution of the judgment 
or decree appealed against, and as to taking security for costs, or for the perform. 
ance of the decree or judgment of the said‘subordinate courts, as the said sudder 
dewanny adawlut or other such court as aforesaid would have had, and shall also make 
rules of practice for the conduct of the said appeals, in all other respects, conforming 
in substance and effect as nearly as possible to the course of procedure of the said sud- 
der dewanny adawlut, or other such court as aforesaid in cases of appeal: Provided 
also, that nothing herein contained shall extend, or be construed to extend to take away 
the jurisdiction of the said supreme courts of judicature at Fort William and Madras, 
or the said recorder’s court at Bombay, respectively ; but that all persons having cause 
of action against any British subject may, at their election, instead of suing in such 
provincial courts as herein-before provided, commence and prosecute their said suits 
in the said supreme courts of judicature, and the said recorder’s court respectively, in 
the same manner as before the passing of this act: Provided also, that nothing herein 
contained, shall extend, or be construed to extend, to authorize the holding or occupy- 
ing of any land o: other immoveable property, beyond the limits of the said several 
presidencies, by any British subject of His Majesty, otherwise than under and accord- 
ing to the permission of the governments of the said presidencies.” 

CVIII. «* And be it further enacted, that every British subject of His Majesty, not in 
the service of His said Majesty, or of the said United Company, who, after the tenth 
day of April, one thousand eight hundred and fourteen, shall go to and reside in any, 
part of the British territories in India, distant more than ten miles from the presidency 
to which the same shall be subordinate, with the permission of the goyernment of such 
presidency, or who shall, after the said day, change his residence fror® one part thereof 
to another, distant as aforesaid, with such permission, shall procure from the chief 
secretary of the said government, or other officer authorized for that purpose, a certifi- 
cate signed by the said chief secretary or other officer, expressing that such British sub- 
ject has the permission of such government to reside at such place, specifying the same, 
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Section 7, Regulation 1, 1799, that ‘* such British born subjects as may be R-1,1799.-7 


permitted to reside within the district of Sylhet, (with the exception of King’s 
officers, and civil and military servants of the Company) shall, in addition to 
the form of bond prescribed by Section 3, of Regulation 28, 1793, execute 
a bond of similar tenor, but without the limitation of five hundred rupees, 
rendering themselves amenable to the jurisdiction of the zillah dewanny adaw- 


lut, in all suits for whatever amount or value, that may be instituted against 


them by any of the inhabitants of the hills on, or contiguous to, the Com- 
pany’s frontier in Sylhet.” 

The only exception, expressly provided by the regulations, to the general 
rule, declaring natives amenable to the civil courts of justice, is contained in 
Section 8, of Regulation 2, 1803; whereby it is enacted, in conformity with 
the sixth article ofa treaty concluded with the Newab of Furrukhabad, on 
the 4th of June, 1802, that ‘the authority of the court of adawlut shall not 
extend to the person of the Newab; but as his connections .and dependants 
are undefined, and as it is the object of the British Government to introduce 
a fair and impartial administrationeof justice, throughout the province of 
Furrukhabad ; it is agreed, that whatever complaint may be preferred against 
any of the Newab’s dependants, shall, in the first instance, be referred to the 
Newab ; and in the event of the complainant not receiving speedy justice, or 
being dissatisfied with the Newab’s decision, the complaint shall be decided in the 
adawlut.” It is however understood, that the Nazim of Bengal is also, by his 
station, personally exempted from the common process of the civil courts ; and 
the following provision has been made in Section 10, of Regulation 16, 1793, 
for the reference of certain cases to him in the first instance : In complaints 
brought before any zillah or city court, in which it shall appear, either by the 
application of the Nazim, or the representation of the defendant, at or before 
the time of giving in his or her answer, or by the petition of the complainant, 
that both parties are servants or relations of His Excellency, or the widows or 
female descendants of the former Nazims of Bengal, the parties are to be re- 
ferred for justice to the Nazim, or to any person whom he may appoint to 
dispense it. Upon a complaint being preferred’ against any servant or ser- 
vants of His Excellency, by persons of a different description, the court in 


and expressing also whether such permission has been granted during the pleasure of 
such government, or for any limited time ; and the said certificate shall be deposited 
‘y such British subject in the civil court of the district in which he shall so go to re- 
side, within one month after his taking up his residence there, and shall be kept among 
the records of the said court, of which certificate so deposited, a true copy, attested by 
the judge or other officer of such court, thereto authorized, shall be given to the party 
depositing the same, and shall be deemed and taken in all courts of justice, and on all 
occasions whatsoever, to be good and sufficient evidence of such certificate, unless the 
contrary shall be shown : and no British subject not in the service of His Majesty, or of 
the said United Company, going to reside in any such part of the British territories, or 
changing his residence from one part thereof to another, after the said day, shall be al- 
lowed, while he so resides, to have or maintain any civil action or proceeding (other 
than in the nature of an appeal) against any person whomsoever in any court of civil 
jurisdiction within the British territories in India, until he shall have filed, in the court 
in which such action or proceeding is commenced, a copy of such certificate signed by 
the judge of the court wherein the same is deposited ; or an affidavit accounting, to the 
satisfaction of the court, for not filing the same ; and if it shall be proved to the court 
in which such action is brought, that such British subject is residing at any place within 
the said territories, distant more than ten miles from the presidency to which it is sub- 
ordinate, without such certificate or otherwise than according to the permission con- 
tained in such certificate, or that such permission has been revoked, or that, being for 
a limited time, it has eXpired and has not been renewed, and that such British subject 

is therefore residing without permission at more than ten miles distance from sucl 

presidency, such British subject shall thereupon be nonsuited.” - 
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which the complaint may be instituted, is either to refer it to His Excellency, 
or to hear it in the ordinary manner, according to its discretion ; taking care 
at all times, and in all matters, to pay every proper atlenti n to the dignity 
and long established rights of the Newab. Provided however, that in all 
cases in which either the plaintiff or defendant shall prefer the jurisdiction of 
the courts, to that of the Nazim, the judge is to try and determine the suit, 
in the same manner as if neither of the parties had been persons of the de- 
scription specified in this section.” 

A further provision has been made by Section 3, of Regulation 15, 1795, 
for excepting from judicial cognizance, and referring to the Rajah of Benares, 
subject to the control of the collector of that province, and ultimately to the 
decision of the Governor General in Council, complaints relative to undue 
exactions of revenue, breach of agreement in respect to pottahs (leases), or 
the resumption of lands exempted from the payment of revenue, in the jageer, 
ultumgha, and other private lands appertaining to the Rajah, as specified in 
the section above noticed. But this exception, made in pursuance of an 
agreement concluded by the Resident ag Benares with Rajah Maheepnarain, 
under date the 27th October, 1794, does not extend to any other complaints 
or suits preferred against the Rajah of Benares ; although, in common with 
the principal Mehajuns, or bankers, of the city of Benares, known under the 
denomination of Nouputty, and the Babgos, or persons of the Rajah’s blood 
and family, he was exempted by Section 10, of Regulation 8, 1795, from 
furnishing the personal security, required from other defendants in civil 
causes, during the trial of them in the first instance; and the court, receiving 
a claim upon such privileged defendants, is directed to issue, instead of the 
usual summons, merely a notice to them; containing a short account of the 
demand, and fixing a day for them to appear and answer the same, either in 
person, or by an authorized representative. 

It may be proper to introduce in this place the provisions of Regulation 4, 
1812, entitled * A regulation to enable the Governor General in Council to 
‘‘ institute or defend, through the medium of the public officers of Govern- 
*¢ ment, actions, in which native Princes, whom it would be improper to re- 
“* quire to appear as plaintiffs or defendants in the courts of judicature, may 
“* be parties.” 

The grounds of this regulation are stated in the following preamble :— 

** Whereas with the view of preserving inviolate the rights of individuals, 
the British Government has rendered itself amenable to the courts established® 
for the administration of justice in civil cases, throughout the provinces of 
Bengal, Behar, Orissa, and Benares, and in the ceded and conquered pro- 
vinces ; and whereas, in the same spirit of equity, the Government has pre- 
cluded itself from deciding by its own authority on disputed claims to pro- 
perty of every description, in which it may be a party with any of its subjects, 
except in cases expressly reserved to its decision, or to that of the subordinate 
executive authorities, by the existing regulations; and whereas the sovereigns 
of adjacent states have occasionally claims to prefer, or rights to defend, as 
individuals in the territories.of the British Government ; and difficulties having 
occurred in prosecuting or defending such claims, from the reluctance felt by 
those Princes to appear as plaintiffs or defendants in the courts of judicature ; 
the following rules have been passed ; to be in force from the period of their 


promulgation throughout the territories immediately dependent on the presi- 
dency of Fort William.” 


1 This mode of proceeding in the first instance, viz. by notice, instead of summons, 
has since been extended to all defendants in civil suits, by Section 2, Reg. 2, 1806; 
as more fully stated in the sequel. 
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§ 2 “ First. In cases, in which sovereign native Princes, whether residing Sec.2. 
within the British territories or otherwise, shall have claims to prefer as indi- ue 
viduals, to lands or other things, the cognizance of which is vested by the tive riper on 
general constitution of the country in the courts of civil judicature, it shall be may be prose- 
competent to the Governor General in Council, to order a suit to be insti- ey ee 
tuted, throughthe medium of the public officers, for the recovery of the lands si 
or other things which may be so claimed, in the court, which, on the prin- 
ciples of the general regulations, is authorized to enquire into, and decide 
upon, the right to the disputed property.” ‘ Second. In like manner, should The Governor 
a éuit be instituted in any of the established courts of civil judicature, by Gener ay 
any zemindar or other person, for the recovery of lands or other things, order the pub- 
in the occupancy of any: native Prince, whom it would be improper to re- defend suits. 


defend suits 


quire to defend the action himself, it shall be competent to the Governor Ge- brougit by 
neral in Council to order such suit to be defended by the public officers.” gainst sch so- 


§ 8. “Suits which may be instituted or defended under the preceding vereign native 
section, shall be conducted by the collectors of the land revenue, aided by i a 


the vakeels of Government at the city, zillah, and provincial courts, and at By whomsuits 


the sudder dewanny adawlut, under the directions of the board of revenue °° 'Wuiued 


in the provinces of Bengal, Behar, and Orissa; and of the board of com- shall be con- 
missioners in the ceded and conquered provinces, and in the province of “t+ 
Benares; which ‘boards will of course, on all such occasions, be furnished by 

the Governor General in Council with such information and instructions as 

may appear necessary to enable them duly to superintend the conduct of the 

rosecution or of the defence.” § 4. ‘In all original suits and appeals, sec. 4. 
in which Government may be a party under the provisions of the pre. A summary of 
sent regulation, the court which may pass judgment, shall, in addition to passed in any 


the copies of the decrees required to be delivered to the parties, transmit ‘s¢ of that 
e ° e . > e- 

a summary of the decree with as little delay as possible, in the English lan- inGoveroment 

guage, to the secretary to Government in the judicial department, for the ™4Y P* 8 

$ ° . . ; party, shall be 

information of the Governor General in Council, who, on receipt of such transmitted 


summary, will issue any orders to the board of revenue, or board of com- gr eaea 
missioners, which the case may appear to require ; or will cause the necessary tary in the ju- 


Notification to be made to the person on whose behalf the cause shall have aa iy Ae 


been prosecuted or defended, of the final judgment given on the action.” orders of Go- 
The zillah and city courts respectively are empowered to take cognizance ae Sy 

° e ° . s ] 
“ of all suits and complaints, respecting the succession or right, to real or per- cosnizable by 


sonal property, land-rents, revenues, debts, accounts, contracts, partnerships, the zillah and 
marriage, cast, claims to damages for injuries, and generally of all suits and R.3. 1793, <3, 


complaints of a civil nature,” in which the defendant may be amenable to eee 
their jurisdiction ; ‘* provided the value or amount of the claim shall not ex- 57. R.7, 1795. 


ceed ten thousand sicca rupees ;”' and “ provided the landed or other real cee 
vinces by R. 2, 
1803, 3 5. 
’ A limitation of the jurisdiction of the zillah and city courts of dewanny adawlut to 
claims, not exceeding in amount or value five thousand sicca rupees, was established by 
Regulation 18, 1808, * for rendering civil causes which are appealable to the court of 
sudder dewanny adawlut cognizable in the first instance by the provincial courts ;” and 
the reasons for this alteration are stated in the preamble to that regulation in the fol- 
lowing terms :—** Under the rules in force, all causes of a civil nature, which may not 
be’ specially referred by the Governor General in, Council, or by the sudder dewanny 
adawlut, for trial in the first instance by the provincial courts, are instituted in the zillah 
or city courts ; ex¢ppting suits for personal property not exceeding fifty rupees, which 
may be received by the native commissioners vested with the authority of munsiffs. In 
all cases tried by she zillah and city judges in the first instance, an appeal from their 
decisions lies to the provincial courts ; and if the cause of action exceed five thousand 


$6 
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property to which the suit or complaint may relate, shall be situated, or in all 
other cases, the cause of action shall have arisen, or the defendant, at the 
time when the suit may be commenced, shall reside as a fixed inhabitant, 
within the limits of the zillah, or city, over which their jurisdiction may ex- 
tend.” The town of Calcutta, which is under the immediate jurisdiction of 
his Majesty’s supreme court of judicature, not being comprised.in that of any 
zillah or city court, the above powers do not include the cognizance of any 
suits for land, or other real property, situated within the limits of Calcutta ; 
nor any personal actions, against the fixed inhabitants of that town, which 


’ may not be for arrears of revenue, or may be legally considered exclusively 


sicca rupees, a further appeal is open to the court of sudder dewanny adawlut. In cone 
sequence of the second appeal allowed, in the cases last mentioned, considerable delay 
frequently occurs in the final determination upon contested claims to large estates, and 
other valuable property. Much injury to the rightful owners is often occasioned by 
such delays; and the expense to all parties is increased, without any adequate benefit. 
The person against whom the judgment is given, whether by a zillah, city, or provincial 
court, is seldom willing to abide by it, whilst he is at liberty to appeai from it. For 
these reasons, it is advisable that all causes, ultimately appealable to the sudder dewanny 
adawlut, should be made originally cognizable by the provincial courts. In addition to 
the advantage which the parties in such causes will derive from this measure, it may be 
expected that it will promote the speedy decisign of other suits cognizable in the zillah 
and city courts, by relieving the judges of a part of their duty.” It was accordingly 
enacted by Section 2, Regulation 13, 1808, that ** such part of the existing regulations 
as vests original jurisdiction in the zillah and city courts of dewanny adawlut, for the 
institution, trial, and decision, of regular civil suits, in which the cause of action may 
exceed five thousand sicca rupees, viz. for malgoozary land, the computed annual pro- 
duce of which, as described in Section 8, Regulation 4, 1793, and Section 3, Regulation 
3, 1803, may exceed five thousand sicca rupees; or for lakheraj land, the computed 
annual produce of which may exceed five hundred sicca rupees ; or for a house, tank, 
garden, of any other description of immovable property, the computed value of which 
may exceed five thousand sjcca rupees ; or for money, effects, or other movable property, 
exceeding in amount or value, the sum of five thousand sicca rupees ;” be rescinded. 
This rule was confirmed with a modified standard of valuation, by Section 6, Reg. 24, 
1814 which authorized the judges of the zillah and city courts * to try and determine 
any civil suits that may be hereafter instituted in their courts; provided the value or 
amount of the claims, calculated according to the provisions of Section 14, Reg. 1, 
1814, (cited, with an amendment, in page 167, vol. III, of this Analysis, under the 
head of Stamp Duties,) shall not exceed five thousand sicca rupees.” But with a view 
to promote the convenience of persons residing at a distance from the stations of the 
provincial courts, it has since been deemed expedient to allow an option of instituting 
in the zillah and city courts, for trial in the first instance, original regular suits in which 
the cause of action may exceed five thousand, but not be more than ten thousand sicca 
rupees ; and the following provisions for that purpose have been enacted in Section 2, 
Regulation 19, 1817 :-—** First. So much of the rule contained in the first clause of 
Section 5, Regulation 25, 1814, and of any other regulation in force, as provides that 
all original suits, in which the amount or value of the claim calculated in conformity 
with Section 14, Regulation 1, 1814, and Section 23, Regulation 26, 1814, may 
exceed five thousand sicca rupees, shall be instituted and tried in the first instance 
in the provincial courts, is hereby declared subject to the following modification.” 
«¢ Second. If the amount or value of the claim, calculated according to the provisions 
of the Sections above specified, be more than five thousand, but not exceeding ten 
thousand sicca rupees, it shall be optional with the plaintiff to institute a regular suit, 
in the first instance, either in the provincial court of the division, under the rules néw 
in force, or in the dewanny adawlut of the zillah or city in which the land, house, or 
other immovable property, constituting the subject of the suit, maf be situated ; or if 
the suit be not for immovable property, in the dewanny adawlut of the zillah or city in 
which the cause of action may have arisen; or the defendant “may reside as a fixed in- 
habitant, when the suit against him is commenced.” 
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cognizable by the supreme court." The special or limited jurisdiction of the 
zillah and city courts, in particular cases, provided for by the regulations, wil} 
be hereafter ‘noticed: but it may be remarked in this place, that when a Claims to es- 
landed estate is situatéd in two, or more, zillah or city jurisdictions, it has ‘tes,intwoor- 
been held by the sudder dewanny adawlut to be consistent with the spirit and tions, by what 
meaning of the regulatians, as well as conducive to justice, that a claim to the Cony '° » 
entire estate should be received, and tried, by the court of the jurisdiction in 
which the greater part of the estate may be situated ;* unless it be deemed 
proper, in any such case, by the Governor General, in Council, or by the 
sudder dewanny adawlut, to direct the suit to be tried and determined, in the 
first instance, by the provincial court of appeal, in conformity with Section 6, 
Regulation 5, 1793. 

The civil courts are “ prohibited from interfering,.in any respect, in any Civil courts 
“cause or matter of a criminal nature, declared cognizable by the ma. prohibited 
“ gistrates,” and criminal courts; except for contempt, and perjury, com- stca ap 
mitted in open court ; the former of which, as well as any undue arrogation, minal cases. 
or illegal exertion, of judicial authority, they are authorized to punish, contempt and 
by fining the offender in a sum not exceeding two hundred rupees ; according h°')'"Y. , 
to his situation and circumstances in life; and ‘“ keeping him in custody until § 18, and R.4, 
the.fine shall be paid.’”’* This restriction against the interference of the civil (773.32), | 
courts, in cases declared cognizable by the criminal courts, being obviously Benares by 
intended only to prevent the former, whose province is the reparation of pri- $3)3°,",an4 


vate injuries, from exercising the powers vested in the latter, for the ends of Reenacted 
public justice ; it must not be understood to prohibit a civil action for da- jieety aie 


mages in cases of personal injury, as allowed by the laws of England, instead R-2, and § 22, 
of, or in addition to, a criminal prosecution. On the contrary, the criminal Lata deeeo 

courts, which, under Section 22, Regulation 9, 1793, might have directed q tion not meant 
pecuniary compensation to be made to the party injured, having been ex- civ ection for 
pressly forbidden by Section 3, Regulation 14, 1797, (re-enacted for the ‘dameses a 


Upper Provinces, by Section 39, Reg. 7, 1803) to adjudge pecuniary come sonal injary. 
pensations, or damages, (the reimbursement of costs excepted) in any criminal 


* Under Section 17, Regulation 3, 1793, the dewanny adawlut of the zillah of the 
twenty-four pergunnahs was authorized to entertain suits, “concerning marriage or 
cast, in which no money or other valuable thing may be demanded, although the cause 
of action shall have arisen, or the defendant may reside, within the limits of the town 
of Calcutta.” But it may be questioned whether this power is now vested in the judge 
of the suburbs of Calcutta; and the exercise of it does not appear requisite, as the su- 
preme court has jurisdiction in all cases cf marriage and cast. By Section 8, 21 George 
III, cap. 70, it is enacted, that the ** supreme court shall not have, or exercise, any ju- 
risdiction, in any matter concerning the revenue, or concerning any act or acts, ordered 
or done in the collection thereof, according to the usage and practice of the country, 
or the regulations of the Governor General and Council.” But by Section 17, of the 
samy Statute, the authority of that court is reserved, as before, in ‘all manner of 
actions and suits against all and singular the inhabitants of Calcutta.” It has therefore 
been directed by Government, (on a reference from the sudder dewanny adawlut in 
November, 1797) that whenever it may be necessary to apprehend a revenue defaulter, 
fesident in Calcutta, application for that purpose be made, through the Board of Revenue, 
to the Governor General in Council, who, if it appear to him proper, will order the 
attachment of the defaulter’s person by the revenue officers. 

2 On the 15th March, 1798, the court of sudder dewanny adawlut directed that the 
claim of Ranee Bishunkoonwur, to lands situated partly in zillah Burdwan, and partly 
in zillah Hooghly, Should be tried by the judge of the former district. In another case, 
wherein the disputed lands were on the boundaries of two zillahs, in the Dacca division, 
the provincial couft of that division were ordered to try the suit, in the first instance. 

3 The process to be observed, in cases of perjury, before any of the civil courts, will 
be stated in the second part of this work, relative to criminal justice. 
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prosecution ; it is indispensably necessary, for maintaining the settled prin- 
ciple of law, *‘ that every right, when withheld, must have a remedy, and 
‘‘ every injury its proper redress,”’ to consider the power vested in the civil 
courts, of receiving all suits for ‘ claims to damages fdr injuries,” as extend- 
ing, not only to every injury of property ; but also to every personal injury ; 
whether by actual bodily hurt or insult, by unlawful imprisonment, or by 
malicious defamation, affecting character, cast, or livelihood. By Section 7, 
Regulation 2, 1805, however, all suits,and complaints for penal damages are 
required to be preferred to the proper courts of justicé, within one year after 
the cause of action shall have arisen; or as soon afterwards as it may be in 
the power of the party aggrieved to prefer the same. And with regard to 
all actions of this description which are merely personal, arising ex delicto, for 
wrongs committed by the defendant, and not involving any claim to property, 
or compensation for the loss of it, the English rule of law is applicable, that 
acto personalis moritur cum persona." 

The zillah and city courts are also “ prohibited from entertaining any cause, 
“ which from the production of a former decree, or the records of the court, 
“shall appear to have been heard and determined by any former judge, or 
“© any superintendent of a court having competent jurisdiction.* If any doubt 
“ arise, respecting the competency of the former jurisdiction, the judges are to 
‘* report the circumstances to the sudder dewanny adawlut and wait the in- 
** structions of that court.” * And after ‘a suit shall have been instituted in 
‘‘ the court of any zillah or city, in which it may have been cognizable, no 
‘¢ other zillah or city court is to entertain a suit for the same cause of action ; 
“* but on proof of the institution of a prior suit, in another competent court, 
‘* for the same cause of action, the court in which the second suit may be 
“ brought is to dismiss it with costs.” The judge is further empowered to 
impose a fine in such cases, as well as in all cases wherein the suit may appear 
to him frivolous, vexatious, or groundless; “in such amount as he may think 
‘© proper, upon a consideration of the nature of the case, and the situation, 
“and circumstances in life, of the offender, and commit him to close custody 
«* until he pays the fine.” : 

The salutary intention of these rules is obviously to check litigiousness ; 
secure the right and possession of property held under judicial decisions ; 
and guard against a perversion of the public courts of judicature, from the 


* Vide Blackstone, Book III, cap. 7: wherein the maxim quoted is stated to be 
‘© a settled and invariable principle in the laws of England.” It may be said that the 
proper redress for criminal injuries is inflicted by the criminal courts. But punishment 
of the offender, however proper to deter him, or others, from committing the like of- 
fence, is no retribution to the party injured ; and it might perhaps be expedient to re- 
invest the criminal courts with a qualified power of adjudging such reparation in certain 
cases; as well to overcome the general reluctance to prosecyte in those courts, as to 
obviate the necetsity of a second prosecution, for damages, in the civil courts. 

+ Blackstone, Vol. III, page 302. _ 

3 In the Benares Regulation the terms are— by any former Resident, Acting Re- 
sident, or Native Hakim, or superintendent of a court having competent jurisdiction.” 
In the regulation for the ceded provinces, the following words are used, “by any for- 
mer judge, superintendent of a court, collector, or other officer, having competent 
jurisdiction or authority.” 

+ On the 3d August, 1795, the court of sudder dewanny adawlut, in answer tq a 
reference from the judge of Chittagong, whether an application to the committee of 
revenue, in a case of landed property, was to be considered as madg to a court of com- 
petent jurisdiction, within the meaning of Section 16, Regulation’, 1793; declared 
their opinion that it was not; both as the court were not informed of any powers 
vested in the committee of revenue, to take cognizance of such cases, since the institu- 
tion of courts of dewanny adawlut in 1772; and as these courts, from the time of 
their institution, have been the regular constituted authorities, for the receipt, investi- 
gation, and decision, of all claims of this description. 
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just ends of their institution, to become the instruments of private enmity, 

ersecution, and oppression. .In applying them, therefore, this intention 
should be strictly attended to ; and error, or ignorance, should not be blend. 
ed with deliberate fraud, or malice: nor is the restriction against rehearing a 
cause, already heard and determined, applicable t&any suit dismissed, in the 
first instance, for some neglect or default only: without an investigation of, 
and decision upon, the merits of the case. Sufficient provision has indeed 
been made by the regulations, to prevent or remedy an injurious misapplica- 
tion of them in this respect; as well as to authorize a revision of erroneous 
judgments, upon sufficient grounds being stated to the satisfaction of the sud- 
der dewanny adawlut ; as will be subsequently more fully specified. 

By Section 14, Regulation 3, 1793, the zillah and city courts of Bengal, 
Behar, and Orissa, were prohibited from “hearing, trying, or determining 
‘¢ the merits of any suit whatever, against any person or persons, if the cause 
‘¢ of action shall have arisen previous to the 12th August, 1765 ;” (the date 
of the deewany grant to the Company for the above provinces;) * or any 
‘* suit whatever, against any person or persons, if the cause of action shall 

*« have arisen twelve years before any suit shall have been commenced on 
‘* account of it; unless the complainant can shew, by clear and positive 
‘¢ proof, that he had demanded the money, or matter in question, and that 
“the defendant had admitted the truth of the demamd, or promised to pay the 
‘*¢money,” (within the last twelve years, so as to constitute a new ground of 
action within the limited period ;) ‘‘or that he directly preferred his claim 
“ within that period,” (viz. within twelve years after the origin of the cause 
of action, ) ‘‘ for the. matters in dispute, to a court of competent jurisdiction, 
‘to try the demand ; and shall assign satisfactory reasons to the court why 
“ he did not proceed in the suit ; or shall prove that either from minority, 
‘¢ or other good and sufficient cause, he had been precluded from obtaining 
“‘ redress.” Similar prohibitions were extended, by Section 8, Regulation 7, 
1795, to the province of Benares, with a substitution of the Ist July, 1775, 
(the date of the actual cession of that province to the Company, under the 
treaty with the Newab Vizeer, of the 21st May preceding ;) and with an ex- 
ception of claims founded on bonds, which may have been jn a course of 
payment by instalments ; or of which any’ proportion may have been paid 
within twelve years previous to the institution of the suit. Also of all claims 
on mortgages; the period for rendering which unactionable was left to be 

.determined “ by the law of the religion of the defendant.” The claims of 
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village zemindars, for restoration to their zemindarries, of which they were _ 


dispossessed by the Rajahs Bulwunt Sing and Chyt Sing, before the year 
1775; and whose lands, in many instances, were farmed out at the period 
of making the decennial settlement of Benares (1789) in consequence of 
Rajah Maheepnarain’s declining, at that time, to restore them, though he 
subsequently acquiesced, in the measure as specified in the fifth clause of Sec- 
tion 3, Regulation 1, 1795; are likewise virtually excepted by the provision 
in that clause, from the general limitation of Ist July, 1775. By the first and 
second clauses of Section 18, Regulation 2, 1803, the courts of adawlut, in 
the provinces ceded by the Newab Vizeer on the 10th November, 1801, 
‘are prohibited from hearing, trying, or determining, the merits of any civil 
*s suit whatever, if the cause of action shall have arisen at a period, being 
“‘ twelve years, antecedent to the date on which the petition for the institution 
“of such suit shall be presented to the court;” and the powers vested in 
them, under this limitation, to receive and try suits in which the cause of 
action may have eriginated prior to the 10th day of November, 1801, are 
declared to be restricted to “‘ suits of a private nature, between individuals ; 
* of which cognizance would have been taken by the courts, officers, or au- 
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‘¢ thorities, established for the administration of justice under the government 
“¢ of the Newab Vizeer.” By the third clause of the samé section, after twelve 
years shall have elapsed from the date of the cession of these provinces, the 
general limitation of twelve years, with the exceptions before cited from Sec- 
tion 14, Regulation 3, 1798, is extended to them; under a provision, to 
take effect from the same period, (viz. the 10th November, 1813;) ‘°* that 
“it shall not be competent to the zillah courts, under the powers vested in 
“them by this clause, to hear, try, or determine, the merits of any civil suit 
‘* whatever, if the cause of action shall have arisen previous to the 10th day 
‘© of November, 1801.” : 

In extending to the territories ceded by the Péshw4, and Doulut Rao 
Sendheea, the laws and regulations for the administration of civil justice 
which had been established in the provinces ceded by the Newab Vizeer, 
it was provided by the Second Clause of Section 6, Regulation 8, 1805, 
that “in lieu of the date prescribed by Section 18, Regulation 2, 1803, the 
“ 30th of December, 1803, in the provinces constituting the zillah of Ally- 
‘¢ shur, the northern and southern divisions of the zillah of Saharunpore, and 
‘¢ the zillah of Agra; and the 16th of December, 1803, in the territory con’ 
“‘ stituting the zillah of Bundlecund ; (being the dates on which the said pro- 
“vinces and territories were respectively ceded to the Honorable the English 
«¢ East India Company) shall be considered the periods of limitation for taking 
“ cognizance of suits, subject to the several provisions contained in Section 18, 
“ Regulation 2, 1803, and in Sections 2 and 3, Regulation 2, 1805.” Similar 
provisions respecting the cognizance of civil suits in newly acquired ter- 
ritories, were also made by the following regulations ;, viz. Regulation 12, 
1806, for annexing the pergunnahs of Sonk, Sonsa, and Sehar, to the juris- 
diction of Zillah Agra, in pursuance of a treaty concluded ‘with the Rajah 
of Bhurtpore, under date the 17th April, 1805; Regulation 22, 1812, for 
annexing to Zillah Bundlecund the Jageer of the late killadar of Calenger, 
ceded to the British Government on the 19th June, 1812; Regulation 18, 
1816, for annexing to Zillah Allahabad the pergunnah of Handya, ceded to 
the East India Company by the Newab Vizeer on the ist May, 1816; 
Regulation 4, 1817, for annexing to Zillah Seharunpore the tract of countrv 
called Deyradoon, which was surrendered to the Company by the Rajah of 
Nepaul, under date the 15th May, 1815; and Regulation 2, 1818, for an- 
nexing to Zillah Bundlecund the Elakeh of Khundah, appertaining to Per- 
gunnah Mahoba, with certain villages belonging to Pergunnah Choorkee,. 
which were ceded by Nana Govind Row, under a treaty bearing date the 
Ist November, 1817.. 

In the district of Cuttack, and in the pergunnahs of Puttespore, Kummar- 
dichour, and Bograe, (annexed -to the zillah of Midnapore) the courts of 
adawlut are prohibited by Section 5, Regulation 14, 1805, “ from hearing, 
** trying, or determining the merits of any civil suit whatever, if the cause of 
“action shall have arisen at a period, being twelve years antecedent to the 14th 
“¢ day of October, 1803, the date on which the fort and town of Cuttack were 
“ surrendered to the British arms.” It is also declared, by Section 6, of the 
same regulation, *‘ that the powers vested in the zillah courts, by the forego- 
“ing clause, to receive and try suits, in which the cause of action shall have 
“ originated prior to the 14th October, 1803, are to be restricted to the trial 
“ of suits of a private nature between individuals, of which cognizance would 
** have been taken by the courts, officers, or authorities established for the ad- 
‘* ministration of justice under the government of Maha Rajah Raghoojee 
‘* Bhoonslah ; and that such powers are not to be considefed to extend to au- 
“ thorizing the zillah courts to take cognizance of any civil suits, originating 
‘in acts of the Maha Rajah’s Government, or of his officers, or in engagements 
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* contracted by individuals with the officers of the Maha Rajah’s government 
« in their official capacities ; and of which, according to the usages of their 
“ government, cognizance would not have been allowed to be taken by the 
« persons entrusted with the exercise of judicial authority. This rule shall 
«¢ likewise be considered to be applicable to any suits in the zemindaries of Aul, 
“‘ Cojung, Puttrah, Hurrishpore, Muritchpore, Bishenpore, Kunkah and Kor- 
dah, or in which the zemindars, talookdars, farmers, ryots, or other inha- 
“ bitants of those mohauls, may be parties, either as plaintiffs or defendants, 
‘* and of which, according to the policy observed by the late Mahratta govern- 
‘* ment with respect to those mohauls, cognizance would not have been taken 
*¢ by the judicial officers of that government.” If the zillah judge entertain 
doubts whether any suit preferred is cognizable by him under the stated re- 
strictions, he is required by Section 7, Regulation 14, 1805, to report the 
circumstances of the case to the provincial court; ‘* which court shall forward 
the same, with its opinion thereoh, to the sudder dewanny adawlut ; and the 
sudder dewanny adawlut shall submit the case to the Governor General in 
Council, and shall abide by such orders as he may pass with regard to the 
admission or rejection of the suit.”' It is further provided by Section 8, of 
the regulation referred to, that “ after the period of twelve years shall have 
elapsed from the date of the conquest of the province of Cuttack, the courts 
of adawlut are prohibited from hearing, trying, or determining the merits of 
any civil suit, with the exception of the suits described in Sections 2 and 3, 
Regulation 2, 1805, if the cause of action shall have arisen at a period, being 
twelve years, antecedent to the date on which the petition for the institution 
of such suit shall be presented to the court ; unless the complainant can show 
by clear and positive proof, that he had demanded the money or matter in 
question, and that the defendant had admitted the truth of ‘the demand, or 
promised to pay the money; or that he directly preferred his claim, within 
that period, to the matter in dispute, to a court of competent jurisdiction ; or 
person having authority, whether local or otherwise, for the time being, to 
hear such complaint, and to try the demand; and shall assign satisfactory 
reasons to the court why he did not proceed in the suit ; or shall prove that 
either from minority, or other good and sufficient cause, he was precluded 
from obtaining redress; provided however, that it shall not be competent to 
the zillah courts, under the powers vested in them by this clause, to hear, 
try, or determine the merits of any civil suit whatever, if the cause of action 
shall have arisen previous to the 14th day of October, 1803.” 
The period of twelve years, adopted in all the regulations abovementioned, 
. appears to have been established, when the administration of civil justice was 
first committed to the servants of the Company, on the institution of courts of 
dewanny adawlut in 1772; and in the plan then proposed by the committee 
of circuit it is remarked, that ** by the Mahomedan law all claims which have 
lain dormant for twelve years, whether for land or money, are invalid. 
This also is the law of the Hindoos; and legal practice of the country.” 
This observation does not appear to be correct with respect to the Hindoo and 
Mahomedan laws ; though it may have been, with regard to the legal practice 


, * On the 26th January, 1810, the Vice-President in Council, in answer to a question 
from the court of sudder dewanny adawlut, declared his opinion ‘on a reference to the 
latter part of § 6, R. 14, 1805, that no suit, in which the cause of action arose previously 
to the 15th October, 1803, can be entertained in the zillah or provincial court, against 
the zemindary of Coojung, and the other zemindaries therein specified ;” and added, 
“that rule was folinded on the relation in which those persons stood towards the Mahratta 
government, having exercised a sort of sovereign power ; and maintained a state cf in- 
dependence, only paying a certain tribute to the government of Berar.” 
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of the country ; and whether previously established, or not, the rule having 
been 80 long in force, it would be improper to abrogate it. But the declared 
grounds on which this limitation was introduced, viz. “ the litigiousness and 
“ perseverance of the natives of this country, in their suits and complaints, 
‘© often productive not only of inconvenience and vexation to their adversaries, 
Not applica. * but also of endless expense and actual oppressions,” are not applicable to 
vec? Public suits for the recovery of public rights and dues, instituted on the part of go- 
tuted on the ernment, under the provisions made by the regulations for subjecting the 
part ore” public claims and interests to the cognizance and decision of the established 
courts of justice. For such suits and claims, the unlimited time, heretofore 
allowed by the laws of England, (as by those of the Hindoos), has ‘béen lat- 
terly restricted to a period of sixty years;” being the largest period fixed for 
Period of 60 the judicial cognizance of the claims of individuals in particular cases. This 
iy the alowed period is recognized by the provisions of the Hindoo law in regard to indi- 
law to esta- viduals; and is not incompatible with those‘of the Mahomedan law. Under 
pre of the former it is applied to private rights and claims, in cases of unmolested 
cases of unmo- possession, without proof of a bad ttle. And the distinction between bond 
jested posses ‘fide possession, under a title believed good and sufficient, and mald fide pos- 
proof of abad gession, obtained by fraud or violence, and therefore known to be insufficient, 
icinetion as been taken in the Hindoo law, as in the laws of all countries, wherein the 
hetween bond long and peaceable possession of things capable of becoming private property, 
fide ee under a just title, believed by the possessor to have vested in him a full right 
sion. of property, is held and admitted to have established such right of possession 
and property ; or at least to bar any legal claim against the possessor. On 
consideration therefore of the several circumstances stated, (as set forth in the 
preamble to Regulation 2, 1805), and with a view to provide more effectually 
raplanatery | for securing the rights of the public, and of individuals, in the several cases 
Se ek sty the following explanatory and additional rules were enacted by that 
21805. regulation. 
dection 2, i The limitation of twelve years for the commencement of civil suits, under 
Within what certain provisions and exceptions, which, in pursuance of former rules and 
on the patt of practice, has been continued and prescribed by Section 14, Regulation 3, 1793: 
ray rencnt Section 8, Regulation 7, 1795; and Section 18, Regulation 2, 1803; shall 
ceived and not be considered applicable to any suits for the recovery of the public re- 
wie: venue, or for any public right or claim whatever, which may be instituted by, 
or in behalf of, government, with the sanction of the Governor General in 
Council, or by direction of any public officer or officers, who may be duly 
authorized to prosecute the same on the part of government. All claims on 
the part of government, whether for the assessment of land held exempt from 
the public revenue without legal and sufficient title to such exemption, or for 
the recovery of arrears of the public assessment, or for any other public right 
whatever, (the judicial cognizance of which may not have been otherwise 
limited by some special rule or provision in force) shall be heard, tried, and 
determined in the several courts of civil justice, to which the cognizance 
thereof may properly belong, under the general regulations which have been 
or may be hereafter enacted, if the same be regularly and duly preferred at 
any time within the period of sixty years from and after the origin of the cause 
of action : provided that such cause of action shall not have originated, within 
the provinces of Bengal, Behar, and Orissa, before the 12th August, A. G. 
1765; or within the province of Benares, before the ist July, A. C, 1775; 
or within the provinces ceded by the Newaub Vizier before the 10th Novem- 
ber, A. C. 1801; being the periods of the Company's accession to the civil 
government of the above provinces respectively.” e ' 


1 By the statute 9, Geo. III. cap. 16. Vide Blackstone, vol. iii, p. $07. 
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« The limitation of twelve years fixed by Section 14, Regulation 3, 1793, section 3. 
Section 8, Regulation 7, 1795, and Section 18, Regulation 2, 1803, shall ciause first. 
also not be considered applicable to any private claims of right to lands, To what pri- 
houses, or other permanent, immovable property ; if the person or persons ‘yurrsined. 
in possession of such property, when the claim of right thereto may be pre- o other im- 
ferred in a competent court of judicature, shall have acquired possession perty, the ii. 
thereof by violence, fraud, or by any other unjust, dishonest means whatever ; Muitonof | 
or if such property shall have been so acquired by any other person or per- isnot apphea 
sons from whom the actual occupant or occupants may have derived his or "'* 
their title, and shall not Have been subsequently held under a just and honest 
title (such as inheritance, purchase, fair donation, or any other fair title, be- 
lieved to have conveyed a right of possession and property) during a period 
of twelve years, antecedent to the time of preferring a claim of right thereto 
in a competent court: provided that such violent, fraudulent, unjust, or dis- 
honest acquisition be established to the satisfaction of the court in which the 
claim may be preferred; or, if the suit be appealable, to the satisfaction of 
the proper court of appeal.” 

** In all such cases, viz. when the original cause of action may have arisen Clause secoud. 
more than twelve years before the institution of the suit, and the claim may Form of pie- 
not be cognizable under the exceptions and provisions contained in the regu- ster sed us 
lations and sections above cited; but may be nevertheless cognizable under ‘cs 
the provision made by the preceding clause, from the defendant’s having ac. 
quired possession of the claimed property by violence, fraud, or other unjust 
and dishonest means, or from the property, after being so acquired by any 
other person, not having been subsequently held by the present occupant, and 
his predecessors, under a just and honest title, during the prescribed period 
of twelve years; the plaintiff shall set forth the same distinctly, either in his 
petition of plaint, or in his replication. ‘The court, after taking the answer 
and rejoinder of the defendant, shall, if the alleged unjust and dishonest ac- 
quisition be denied by the defendant, examine any evidence that may be ad- 
duced by the plaintiff in proof of his allegation ; as well as any evidence that 
may be brought by the defendant to prove his just and honest acquisition of 
the property claimed; or the just and honest possession thereof by himself 
and his predecessors, during more than twelve years; after which, the court 
shell determine whether the suit in question be cognizable under the present 
rule, or otherwise ; and if such determination be in favor of the plaintiff ; 
or in appealed cases, if a determination for the cognizance of the suit be pas- 
sed by the court of appeal; the merits of the plaintiff’s claim of right shall 
be heard, tried, and determined, notwithstanding the lapse of time, in like 
manner as if the-claim had been regularly preferred within twelve years after 
the origin of the cause of action.” 

“ Provided, that nothing in the preceding clause, or in any part of the Ciause thud. 
existing regulations, shall be held to authorizé the cognizance of any suit Sut not cog- 
whatever, in any court of justice, if the cause of action shall have arisen sixty caeitthe 
years before the institution of such suit. Nor shall any plea on the part of caus ot action 
the plaintiff, for the nonprosecution of his claim of right during a period of cen arty years 
sixty, years, after the origin of his alleged cause of action, nor any original Deters the at 
defect of title on the part of the possessor of the property claimed, after the 
elapse of such period, be deemed a sufficient ground for taking judicial cog- 
nizance of any suit so preferred. Moreover, although the property claimed or, m cer- 
may have been &cquired by an insufficient title within the period of sixty ‘cast om 
years, hereby fixed as the utmost limit for the cognizance of any claims in mod of sisty 
the established cofrts of justice; if the property so acquired shall have >***- 
descended by inheritance to the person in possession when the claim there- 
to may be preferred, after an elapse of twelve years; or if such person shall 
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have obtained just and honest possession thereof by purchase, fair donation, 
or by any other title believed to be just and valid, and not appearing to be 
in any respect collusive, for the purpose of depriving the plaintiff of his 
right ; and either such occupant himself, or any other person in his behalf, 
or from whom the property may have been obtained under any of the titles 
aforesaid, or the whole in succession, shall have held quiet and unmolested 
possession, under a title believed to be-just and valid, during a period of 
twelve years antecedent to the time of a claim thereto being preferred in a 
competent court ; the provisions made by the foregoing clauses shall not be 
considered applicable to any private claims to prdperty so circumstanced ; 
which are therefore to be deemed inadmissible, as heretofore, after twelve 
years from the origin of the cause of action, unless the same be cognizable 
under the exceptions and provisions already in force.” 

‘© Provided further, that no length of time shall be considered to establish 
a prescriptive right of property, or to bar the cognizance of a suit for the 
recovery of property, in cases of mortgage, or deposit, wherein the occupant 
of the land or other property may have acquired, or held, possession thereof 
as mortgagee, or depositary only, without any proprietary right ; nor in any 
other case whatever wherein the possession of the actual occupant, or of those 
from whom his occupancy may have been derived, shall not have been under 
a title bond fide believed to have conveyed a right of property to the pos- 
sessor.” 

The further provisions contained in the same regulation, whereby 2 limi- 
tation of time is fixed for the delivery of applications to the courts of justice, 
to obtain the summary inquiry and process authorized in cases of arrears of 
rent ; and of forcible dispossession from land, crops, or other property ; will 
be hereafter noticed, with the special rules and process to which such pro- 
visions refer. It has been already observed that all complaints for penal 
damages (defined to comprehend all “ pecuniary penalties on account of 
any act or omission, in opposition to the laws and regulations, exclusive of 
a compensation for actual losses ;””) in cases wherein such damages are allow- 
ed to individuals, and for the recovery of which by judicial process no specific 
period may have been fixed, are required to be preferred within one year, 
or as soon afterwards as it may be in the power of the party aggrieved, 
to prefer the same.' The same period is fixed for preferring ‘all suits, 
complaints, and informations, cognizable by the civil courts, for the reco- 
very of any fine, or penalty, receivable by government, or by the informer, 
on account of the unlicensed manufacture or sale of intoxicating liquors 
or drugs; the illicit manufacture or sale of salt or opium; the fraudulent 
evasion of the stamp duties prescribed by the regulations ; or on account 
of any other fines, or penalties, recoverable, either by a regular suit, or by 
summary process, in the courts of dewanny adawlut, under any regulation in 
force, which may not have fixed a specific period for the recovery thereof.” 
And no such suit is to be admitted after the prescribed time, unless prosecut- 
ed on the part of government, and sufficient cause be assigned why it was 
not brought forward within one year after the commission of the act upon 
which the fine or penalty is demandable. : 

In stating the principal rules enacted, “ for receiving, trying, and decid- 
“ ing, suits or complaints” declared cognizable in the zillah and city courts, 


> It is at the same time provided, “ that this restriction be undergtood to be strictly 
applicable to penal damages only ; and be not considered applicable to any suits for 
the recovery of property, or the value of property appertaining to the plaintiff; or for 
a compensation or indemnification, on account of any damage to, or loss of, property 
actually sustained by the plaintiff, in all which cases the general rules of limitation are 
to be applied.” 
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it is necessary to premise, that these relate to the general course of proceeding 
in regular suits, for which a summary or other spécial process has not been 
prescribed. It may also be previously remarked that the judges of the zillah 
and city courts, in common with the provincial courts and sudder dewanny 
adawlut, are “ prohibited corresponding by letter with parties in suits, pro- 
“cess, or matters depending before them; or coming within their cogni- 
*‘ zance. If a party in a suit, or any person amenable to the jurisdiction of 
“the court, shall have any matter to represent to the court, he is either to 
*¢ appear in the court in person and represent the matter in writing, or make 
“ the representation in writing through an authorized vakeel (pleader).' The 
“ court is to pass whatever order, upon the representation, may appear to it 
“ proper, consistently with the regulations; and to direct a copy of the 
“order to be delivered to the person making the representation, or to his 
“* vakeel, under the seal of the court, and attested by the register.” It is 
further provided, for all the civil courts, that in cases within their jurisdic- 
tion, for which no specific rule may exist, they ‘ are to act according to 
* justice, equity, and good conscience.” 


e 


* An exception to this rule has been made by Regulation 15, 1816, * for expedit- 
ing the trial of civil suits in which the native officers and soldiers attached to regular 
corps on the military establishment of the presidency of Fort William may be parties ; 
and for giving to them certain facilities, in the maintenance of their rights, claims, and 
interests.. Other general rules for the tr:al of civil suits are likewise modified by this 
regulation, in cases wherein any of the native officers or soldiers, therein mentioned, 
may be plaixtiffs or defendants. It will therefure be useful to state the regulation at 
length, in this place; except’the forms detailed in its Appendix; and Section 11, 
which recites the substance of general orders passed by the Vice President in Council, 
on the 10th April, 1810, and 22nd July, 1814; whereby the sub-treasurer at the presi- 
dency, the residents at Delhi and Lucnow, the collectors of the land-revenue, and the 
paymusters ut stations subject to the presidency of Fort William, are authorized to 
grant bills in duplicate, payable at sight, and at the usual rate of exchange, on any 
other treasury, for any sums which may be paid into their respective treasuries, on ac- 
count of native officers or soldiers, who may be desirous of remitting money from one 
part of the country to another." 

‘© Whereas by the local distribution of the regular forces on the military establish- 
ment of the presidency of Fort William, the native officers and soldiers are liable to be 
stationed at places remote from their homes and families, and whereas the constitu- 
tion and nature of the service render it generally impracticable to grant to the native 
officers and soldiers a frequent or prolonged leave of absence from their military duties, 
in consequence of which, material difficulty and emburrassment have been unavoidably 
experienced by them in maintaining and preserving their just rights, claims, and in- 
terests ; and whereas the fidelity and courage exhibited by the native troops, in various 
wars on the continent of India, and the zeal and alacrity, which they have uniformly 
displayed in voluntarily embarking on foreign expeditions, entitle them to the favorable 
consideration of government ; the Governor General in Council, with the view of 
manifesting his sense of their good conduct, and of affording to them every facility in 
the maintenance of their rights, claims, and interests, which can be granted consistent- 
ly with a due regard to the fundamental principles established for the administration 
of civil justice, and for the collection of the land revenue ; has enacted the following 
rules, to be in force from the period of their promulgation, throughout the territories 
immediately dependent on the presidency of Fort William.- § 2. Such parts of the 
regulations in force as prohibit the courts of civil justice from corresponding by letter 
with parties in depending suits; or as direct that no pleadings shall be received in any 
civil cause except from the parties or their authorized pleaders ; such parts of the re- 
gulations in force a require generally, that depending cases shall be brought to trial 
according to the order in which they may stand on the file ; and such parts of the regu- 
lations in force, a8 pyphibit the courts from furnishing copies of decrees, or from re- 
ceiving mokhtarnamahs on any other paper than the prescribed stampt paper; are here- 
by declared to be subject to the modifications contained in the following sections of 
this regulation. § 3. First. Whenever a native officer or soldier on the military esta- 
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The first rule for receiving suits in the zillah and city courts is, that “no 
* complaint be recetved, but from the plaintiff; nor any answer to 4 com- 


blishment of the presidency of Fort William may be desirous of instituting a regular 
or summary suit in any of the local courts of civil judicature, and shall not be able to 
obtain a furlough or leave of absence for the purpose of superintending or conducting 
such suit in person, he shall be at liberty to execute a mokhtarnamah or power of attor- 
ney, drawn up according to the form No. 1. in the appendix to this regulation, autho- 
rizing and appointing any member of his family, or other person, to institute and carry 
on the suit, and to perform all acts in the original trial of the cause, and eventually in 
appeal, in the same manner as if the party were himself personally present and con- 
senting. Second. Such mokhtarnamah shall not be required to be written on stampt 
paper, but shall be executed by the native officer or soldier in the presence of the 
cqammanding officer of the corps or detachment to which he may belong, who shall 
countersign the same in testimony of its having been voluntarily executed. herd. 
The mokhtarnamah so executed is to be transmitted by the commanding officer, under 
cover of a public letter drawn up in the form No, 2, of the appendix, addressed to the 
register of the court in which the suit is to be instituted, and upon thé receipt of such 
letter, a notice shall be issued by the court for the purpose of procuring the atten- 
dance, either personally, or by a constituted vakeel, of the person nominated in the 
mokhtarnamah. Fourth. If such person shall refuse to attend the court in person, or 
by a constituted vakeel, or shall decline to undertake the trust, or shall subsequently 
die, or-be prevented by any other sufficient canse from discharging the duty confided 
to him, the court shali cause information of the same to be communicated to. the native 
officer or soldier, by an extract from the proceedings of the court enclosed in an 
oficial letter to be addressed by the register, or in his absence by the judge, to the 
commanding officer of the corps. Fifth. If the person nominated and appointed in 
the mekhtarriamah shall attend the court in person, or-by a constituted vakeel, and 
shajl consent to undertake the duty confided to him, the original mokhtarnamah shall 
be deposited in the court and annexed to the proceedings which may be held on the 
suit. The mokhtar or attorney, so appointed and, attending, may at his option, either 
prosecute the suit, and conduct the pleadinge in person, or may constitute for that 
purpose one or more of the authorized pleaders of the court, under the provisions of 
Regulation 27, 1814. In ali other-respects the suit shall be instituted, tried, and de- 
termined in conformity with the general rules in force for the institution and trial of 
other similar suits ; provided however that, when the native officer or soldier, who may 
be the real party in the suit, shall not be himself present at the time of its decision, an 
authenticated copy of the decree, written on unstainpt paper, shall, in each instance be 
transmitted, through the register of thé court, to the commanding officer of the corps 
er detachment, for the purpose of its being communicated to the native officer or 
soldier. Syzth. It is hereby explained that no part of the preceding clauses, or of the 
subsequent provisions of this regulation, is intended to be applicable to claims originat- 
ing in loans granted by a native officer or sepoy, or in pecuniary transactions of a com- 
mercial nature. § 4. First. For the purpose of preventing, as far as may be practicable, 
the occurrence of exparte trials in suits instituted against native officers or soldiers, it is 
hereby further enacted, that whenever a suit may be instituted in any civil court against 
a person being a native officer or soldier attached to 2 regular corps on the military 
establishment of the Honorable Company under the presidency of Fort William, the 
plaintiff or appellant shall be required to state the same distinctly in his plaint or peti- 
tion of appeal; and to specify, to the best of his knowledge and belief, the corps to 
which such native officer or soldier may be attached. _If the plaintiff or appellant shall 
be unable to specify the corps, it shall be the duty of the court trying the suit to endea- 
vour to ascertain the point, by such means of enquiry as may appear practicable and 
expedient. Second. A notice in the usual form, together with a copy of the plaint or 
petition of appeal on unstampt paper, enclosed in an official letter drawn up according 
to the form No. 3, of the appendix, shall be then transmitted by the register, or in his 
absence by the judge, to the commanding officer of the corps, for the purpose of its 
being communicated to the native officer or soldier against whom the suit may have 
been instituted : a similar notice shall be issued, when omitted ,in the first instance, 
from ignorance of the defendant’s being a native officer or soldier attached t6 a regu- 
lar corps, if at any subsequent period, during the trial of the suit, it should appear to 
the court that the defendant or respondent is a native officer or soldier as above de- 
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“¢ plaint, but from the defendant ; or their respective vakeels duly empowered. and re-enacted 


‘¢ Nor is any person to be permitted to do any act, or to be heard, vivd voce, 


scribed ; and in cases in which the plaintiff or appellant shall wilfully and intentionally 
omit to state in his plaint, or petition of appeal, that the defendant or respondent is a 
native officer or soldier, the court shall impose dn such plaintiff, or appellant, a discre- 
tionary fine, not exceeding one fourth of the amount of the institution fee or stamp 
duty -in each case. Zhird. The commanding officer after causing the notice to be 
served on the party to whom it is addressed, if practicable, shall return it to the ree 
gister or judge, -with the written acknowledgment of the party, endorsed there- 
upon, together with any mokhtarnamah, which the patty may be desirous of executing 
according to the form No. 1, in the appendix, for appointing an attorney to defend 
the suit in his behalf. If from any cause the notice transmitted to the commanding 
officer cannot be served upon the native officer or soldier, to whom it is addressed, 
it shall be returned by the commanding officer to the register or judge from whom 
it may have been received, with information of the cause which has prevented the 
service of it. Insuch case the court shall either make a further reference with the 
view of causing the notice to be duly communicated to the native officer or sepoy ; or 
shall adopt such other measures for that purpose as on a consideration of thc circum- 
stances of each case may appear to be proper and consistent with the regulations. 
§5. First. When a native dfficer or soldier may obtain a furlough for the purpose of 
instituting or defendistg a civil suit in any of the local courts of civil judicature, he 
shall be at liberty to request from the Commanding officer of the corps or detachment, 
an official letter addressed to the register of the court in which the suit is to be tried ; 
such letter shall be drawn up according to,the form Ne. 4, of the appendix to this re- 
gulation, but shall not give cover to any petition, nor contam any statement or ex- 
planation.of the merits or circumstances of the case. Second. Such letter shall-be de- 
livered in person by the native officer or soldier to the register, or mn his absence, to the 
judge of the court, who is hereby authorized, at the request of the grr to nominate 
a vakeel of the court for the purpose of ‘furnishing to the’native officer or stldier“hié 
legal aid and advice in preparing the ‘pleadings and in carrying on the prosecution or 
defence of the suit. e register, or judge, shall at the same time cause the native 
officer ox soldier to be duly apprized of the provision’ ‘contained in Regulation 27, 
1814, and of any other regulation in force, relative to the duties and established fees 
of the pleaders attached to the civil courts, which must of course be observed whenever 
a native officer or soldier may wish to consult or-employ a pleader. § 6. Nothing con- 
tained in the preceding section shall be construed to prohibit a native officer or soldier 
from pleading his cause in person, or from employing any other authorized pleader of 
the court, whom he may prefer, instead of the pleader nominated for him by the court. 
§ 7. First. The courts of civil judicature are hereby authorized and required to bring 
to a hearing, without regard to the order in which they may be filed, all suits, excepting 
those of the nature alluded to in the sixth clause of section 3, of this regulation, in 
which a native officer or soldier, who may have obtained leave of absence from his 
corps, may be a party, and to pass a decision on such suits as speedily as may be con- 
sistent with the general rules in force, and with the due administration of justice. 
Second. If the cause cannot be brought to a decision previously to the expiration of the 
furlough granted to such native officer or soldier, the judge or register before whom 
the suit may be depending, is hereby vested with a discretionary authority to grant to 
such native officer or soldier an extension of his leave of absence for a period sufficient 
to admit of a reference being made to the commanding officer of the corps, with a view 
to aseertain whether the furlough can be prolonged for any further specific period. But 
whenever a judge or register may avail himself of the discretion above vested in him, 
he shall be careful to report the same immediately in an official letter to the command- 
ing officer of the corps to which the native officer or sepoy may be attached. Third. In 
all tases in which a native officer or soldier may return to his corps before a final de- 
cision can be passed in his suit, he shall be at liberty either to leave the further conduct 
of the suit to a congtituted mokhtar under a mokhtarnamah, duly executed according 
to the form No. 1, in the appendix to this regulation, or to one or more of the esta- 
blished pleaders of* the court empowered to act for him by a regular vakalutnamah. 
In either case a copy of the decree which may be passed in the suit shall be transmitted 
for the information of the native officer or soldier, in the manner prescribed in the fifth 
clause of section $, of this regulation. § 8. Whenever any land or real property be- 


for ceded: pro- 


vinces by R.-3, 
1803, § 4. 


48 


Rale for re- 
ceiving plaint 
and pleadings. 


Whether any 
wwd voce argn- 
ment, or mo- 
tion, be allow- 
able. 


R. 4, 1793, § 3, 
extended to 
Benares by 
R. 8, 1795, § 2. 
and re-enact- 
ed for ceded 
provinces, by 


ZILLAH AND CITY CIVIL COURTS. 


“* in any stage of a cause, ccna the plaintiff or defendant, or their vakeels 
«* or witnesses.” The regulations for the appointment and control of vakeels, 
or native pleaders, in the civil courts, will be subsequently mentioned. And 
it will be sufficient to remark on the rule cited, (which is common to all the 
civil courts), that the terms of it should remove a doubt entertained, whether 
any vivd voce argument, or motion, be allowable ; although it is equally clear, 
from Section 19, Regulation 3, 1793, already quoted, and Section 5, Regu- 
lation 4, 1793, hereafter noticed, that all regular pleadings in depending 
causes, as well as generally all representations to the court for orders, are re- 
quired to be in writing. 

It is next directed, that ** every complaint, which may be presented to the 
court, shall state precisely the matter of complaint. If the complaint shall be 
concerning a zemindary, or an independent, or a dependent talook, or any 
landed property being lakheraj (exempt from the payment of revenue to 


R. 3, 1803, § 3. . 


longing to a native officer or soldier may be attached by a court of justice, for the pur- 
pose of realizing the amount of any judgment, fine, or penalty, imposed on such native 
officer or soldier, the court shall cause notice of tHe same to be issued in the manner 
prescribed in the second clause of Section 4, of this regulation, and shall postpone the 
sale for such definite period as may appear reasonable, for the purpose of affording an 
opportunity to the native officer or soldier to discharge the amount of the judgment, 
fine, or penalty. §9. First. Any registered proprietor of an estate paying revenue to 
government, who may be entertained as a native officer or soldier n the military esta- 
blishment under the presidency of Fort William, shall be at liberty to notify the same 
in a petition to the collector, specifying the rank which he may hold and the designa- 
tion of the corps to which he may be attached. A memorandum of such notification 
shall be inserted by the collector in the public registers and accounts relative to the 
estate and its assessment, and in cases in which the estate, or a portion of the estate, 
of a native officer or soldier, who may have duly mdde such notification, shall become 
liable to public sale for the recovery of an arrear of revenue, the collector shall address 
an official Jetter to the commanding officer of the corps, drawn up in the form pre- 
scribed in No. 5, of the appendix to this regulation ; the collector shall enclose in such 
letter a written notice, signed and sealed by himself, and attested by the principal native 
officer on his establishment, specifying the amount of the arrear, the date on which it 
became due, and requiring it to be paid at the treasury of the collectorship within such 
limited period of tume, as on consideration of the distance at which the corps may be 
stationed, and other circumstances of the case, may appear to be proper and reasonable. 
Second. The commanding officer of the corps shall acknowledge the receipt of the col- 
lector’s letter, and shall specify the date on which the notice may have been communi- 
cated to the party, or the circumstances which may have rendered it impracticable to 
make such communication. Third. If the native officer or soldier shall omit to dis- 
charge the atrear within the term specified in the notice, the collector shall report the 
circumstances of the case to the board of revenue, or to the board of commissioners, 
or to the commissioner in Behar and Benares respectively, transmitting at the same 
time a copy of the notice and of his correspondence with the commanding officer, and 
shall be guided in his further proceedings by the orders which he may receive in each 
case from the board or commissioner. § 10. First. Nothing contained in this regu- 
lation shall be construed to affect or to alter the rules and provisions of Regulation 20, 
1810; or to authorize the commanding officer of any corps or detachment to corres- 
pond with the civil courts, or with the collectors, regarding the merits of any judgment, 
or order, passed by them in the discharge of their official duty, under the provisions of 
this regulation. hecond Nothing contained in this regulation shall be construed to 
modify, or to affect the existing rules for the trial of civil suits, in which persons, who 
may have been discharged from the service, or who may be attached to provincial bat- 
talions, or to loca] or irregular corps, or who may be camp followegs, or non-combatant 
retainers of the army, or who may be relations, or members of the family of a native 
officer or soldier, may be parties; the foregoing provisions uf this regulation are to be 
considered as strictly and exclusively applicable to native officers or soldiers who may 
be entertained in regular corps and on the actual strength of the army, on the establish- 
ment of the presidency of Fort William.” 
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‘ government), or malgoozary (subject to the payment of revenue to govern- 
ment), it shall state the amount of the annual produce of the land, according 
to the most accurate estimate which the claimant may be able to obtain. To 


obviate all doubt respecting what is meant by the annual produce of lakheraj 
and malgoozary lands, it is declared to be the aggregate of the sums which 
may have been paid under the regulations by the dependent talookdars, under- 
farmers, and ryots, on account of the year in which the claim may be pre- 
ferred ; and which would be payable by them, were the claimant to be 
put into possession of the lands during that year.’ If the complaint shall be 
for a house, garden, tank, or any real property, not being malgoozary or 
lakheraj land; or any valuable thing, or relating to marriage or cast, or for 
damages for any injury ; it shall state, according to the nearest estimate, the 
exact sum of money, or the amount in which the plaintiff may be endamaged. 
The complaint shall also specify the name of the person complained against, 
and the time when the cause of action arose ; and shall be signed by the com- 
plainant, or his vakeel duly authorized. The complaint shall be signed and 
numbered, and dated in the order in which it may be received, by the judge 
of the court ; and shall be registered in a book by a native officer of the court, 
whose particular duty it shall be to copy and register complaints. Every 


* The gross rent-produce is here destribed. In Section 8, Regulation 1, 1801, the 
s actual produce” of land-estates is defined to be « the neat annual rent, or other neat 
produce, receivable by the proprietor, after deducting from the gross rent, or other gross 
produce, the actual expense of collection, and other usual charges of management.” 
Neither the gross or neat produce is however now established, as the standard of va- 
luation for malgoozary land, constituting an entire estate, distinctly assessed, or a spe- 
cific proportion of such estate. By Section 14, Regulation 1, 1814, (cited at length, 
under the head of Stamp Duties, in vol. iti, p. 166 of this Analysis) it is directed that 
‘¢ in suits for land paying revenue to government, the value of the property shall be 
assumed in the ceded,and conquered provinces, inckiding Cuttack, at the amount of the 
annual jumma payable on account of the land in question to government ; and in the 
provinces of Bengal, Behar, Benares, and Orissa, (excepting Cuttack) at three times 
the amount of the annual jumma payable on account of the land to government.” By 
the same regulation, the fees previously paid on the institution of civil actions, and on 
summonses and exhibits, were discontinued ; and stamp duties established in lieu of 
them, to be levied by means of stampt paper, bearing a prescribed rate of duty. The 
following additional provisions respecting the valuation of malgoozary land, not dis- 
tinctly assessed ; and claims to leasehold or other tenutes in land, not involving a pro- 
prietary right, are enacted in Section 5, Regulation 19, 1817: « It being declared in 
Section 26, Regulation 26, 1814, that in suits for malgoozary land, not constituting an 
entire estate, distinctly assessed, br a specific proportion of such estate, the value of the 
land claimed is to be assumed and estimated according to clause third, Section 14, Re- 
gulation 1, 1814; and a doubt having been entertained in what manner the rule cited 
in that clause from Section 3, Regulation 4, 1798, and Section 3, Regulation 3, 1803, 
should be applied to the valuation of malgoozary lands, not distinctly assessed for the 
public revenue in some cases ; particularly in boundary disputes, when-the judgment 
for or against the plaintiff, may not occasion any alteration in the public assessment ; 
it is hereby explained, that in all claims to a right of property, or to a permanent tenure 
of any description, in malgoozary land, not constituting an entire estate, distinctly as- 
sessed, with a sudder jumma payable to government ; or a specific proportion of such 
an estate ; so as to come within the rule prescribed in the first clause of Section 14, 
Regulation 1, 1814, the value of the land sued for is to be assumed at its computed 
annual rent produce, as described in Section 3, Regulation 4, 1793, and Section 3, 
Regulation $, 1803. If the suit be not for a right of property, or for a permanent 
tenure, but for a farm leasehold of any denomination, during a limited term ; or for 
any interest in the land during a limited period only; the valuation of the plaintiff’s 
claim, in pursuante ef the regulations abovementioned, is to be made according to the 
nearest estimate that can be formed of the actual value of the thing sued for; or if the 
sult be for damages, the amount in which the plaintiff is endamaged.” 
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In what lan- complaint, answer, reply, and rejoinder, shall be written in the Persian lan- ° 
geage the er, Guage and character ; or in the Hindoostanee language and Naguree character 5 
reply, and re-" (or in the Bengal or Oriyah language and character, in the provinces of Bengal 
joinder, are to and Orissa respectively ;) and the parties shall be permitted to-deliver their 
pleadings in whichever of those languages and characters they may think 
roper.”” ‘ 
Roles of pro- : Upon a complaint being preferred, conformably with the preceding rules, 
catablsbed be to the proper zillah or city court, previous to the enaction of Regulation 2, 
Reg. 4,1793, 1806, “ for explaining and amending, in certain cases, the rules of process 
§ 5. extended to be observed by the civil courts of judicature,” the court was required, (by 
R.8, 1795, 63; Section 5 of Regulations 4, 1793, and 3, 1803,) to issue a summons on the 
andre-ense- defendant, ‘ containing a short account of the demand, and requiring the de- 
provinces by fendant to accompany the officer deputed to serve the summons, or to deliver 
Se wet #- to him good and sufficient security to appear in person, or by vakeel, and 
issued on de- answer to the complaint on a day appointed. The form of the security bond 
fendants. — to be executed by the sureties for the appearance of defendants, was prescrib- 
Security tbe ed in Section 3, Regulation 11, 1797; (re-enacted for the ceded provinces 
defendants. by Section 29, Regulation, 3, 1803;) and for the relief of defendants, in 
a ions eo, cases of undue or exaggerated demands, by Section 2, Regulation 3, 1802, 
R.8, 102, §2. (Corresponding with Section 8, Regulation 14, 1803, for the ceded provin- 
R. 14, 1808, §8. ces,) the judge was authorized to fix the extent of the security to be required 
for the appearance of the defendant, in the first instance; with directions, 
whatever might be the claim of the plaintiff, to demand from the defendant 
such security only as might appear necessary to secure his appearance during 
the trial of the suit. But if, at any time in the course of the trial, the secu- 
rity so taken should appear to the judge insufficient, he was authorized and 
required to take such further security as he might think necessary, to 
secure the defendant’s appearance until a final judgment be passed on the 
Amended | CaSe. But the general and indiscriminate requisition of security from defen- 
rulesenaeted ants, in the first instance, appearing to be objectionable,’ as “‘ in many in- 
2’ 1806. Stances the small amount of the claim, and the known property and responsi- 
bility of the defendant, render the demand of security unnecessary and vexa- 
tious ; the following amended rules of process were established by Regula- 
. tion 2, 1806. : 
Section 2, § 2. “ First. Upon the institution of a civil suit in the mode prescribed by 
Notice tobe the i arg in any zillah or city court, the general first, process against 
fendants ip the defendant, instead of the summons and requisition of security for appear- 
civil wuits,in ance prescribed by Section 5, Regulation 4, 1793, and Section 5, Regulation 
stance, 3, 1803, shall be a notice only, containing a short statement of the de- 
mand, with a requisition to attend in person or by vakeel, and to deliver 
an answer to the plaint, on or before a certain day, to be specified in 
the notice.” 
Noticehowto —<¢ Second. If the defendant have an accredited agent at the place where 
the defendant the court is held, expressly empowered, either by a clause in his general 


have an accre- 
dicdeaeurat moktarnamah, or by a separate moktarnamah granted for that purpose, to 


t Or defendants, provided they haye a joint interest in the matter at issue in the 
cause ; or are jointly answerable for the plaintiff's claim. But it has been ruled by the 
court of sudder dewanny adawlut, in more than one instance, that a suit against several 
defendants, who were not jointly bound to the plaintiff, nor had any joint interest in 
the cause, should not have been received and tried as a collective suit; and may be 
dismissed, as irregularly instituted, leaving the plaintiff to prefef a separate claim 
against each person, not jointly concerned with others. ‘The plaintiff however may be 
allowed to rectify his plaint, when erroneously preferred, in such cases, if it has not 
been proceeded upon ; and it is the duty of the judge to reject, in the first instance, 
any complaint which may not be preferred in conformity with the regulations. 
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receive on behalf of his constituent notices or other judicial processes, the place 
which may not be specially ordered to be served personally by an officer of where the 
the court, the notice to be issued under the preceding clause shall be ten. ti B+ 
dered to such agent, to be communicated to his principal; and the agent’s 
acknowledgment, to be endorsed upon it, shall be accepted as a sufficient 

service of it; if he be desirous of giving such acknowledgment in prefe- 

rence to the notice being served on the person of his principal by an officer 

of the court.” : 

“© Third. Vf the defendant shall not have an accredited agent at the Notice how to 
place where the court is held ; or if he shall not have expressly authorized fe*area if 
his agent to receive notices of the above description; or if such agent have no accre- 
shall decline receiving the notice for communication to his constituent, and thesete anit 
the defendant be resident within the jurisdiction of the court; it shall be such agent de- 
served on him through the nazir of the court, by a single chuprassy or cones ter 
peon ; who shall require only the acknowledgment of the defendant to be his consti- 
endorsed upon’ it, or if he be absent from his usual place of residence, 
the acknowledgment of his principal agent, or of ahy person acting for 
him during his absence. If the defendant be resident within the jurisdic- Provision in 
tion of any other zillah or city court than that in which the suit may have ciethedefen- 
been instituted, the notice shall be transmitted to the judge of the zillah or resident with- 
city, in which the defendant may reside, to be served in the manner above Rabe ates 
directed. If the defendant be neither resident within the jurisdiction of the court. 
zillah or city court in which the suit may be instituted, or of any other zillah 
or city court, and the suit shall notwithstanding be cognizable, either in 
claims to landed or other immovable property, from the property claimed ° 
being situated within the jurisdiction of the court, or in other cases from the 
cause of action having arisen within its jurisdiction, the notice, if the suit be 
for land or other immovable property, shall be served upon the defendant’s 
agent or representative in charge of such property ; and in other suits the 
judge shall cause notice of the claim to be conveyed to the defendant in such 
manner as may appear most certain and convenient, according to the circum- 
stances of the case.”’ 

*¢ Fourth. The notice issued under the preceding clauses of this section Notice, bos te 
to weavers or others employed in the provision of the Company’s investment, jersonsem 


and to molungees and others employed in the manufacture of salt, shall be ployed in pro- 
served in the manner directed by the existing regulations with respect to the Comany’s in 


service of summonses upon persons so employed, when sued as defendants investment; or 
the civil courts.” facture of salt. 


§ 3. ‘If a defendant to whom a notice may have been issued, as directed Section 3, 
in the preceding section, shall abscond ; or is not, after diligent search, to be Send ltthe 


found ; or shall shyt himself up in any house or building, or retire to any defendant, to 
place, so that the notice cannot be served upon him; the judge (or the re- tay have been 


gister in causes referred to him) on receiving the Nazir’s return to this effect, issued, ab- 
shall issue a proclamation, as directed in similar cases when a summons caN- fot to be 
not be served upon a defendant, by Section 11, Regulation 4, 1793, and pores oe 
Section 13, Regulation 3, 1803. If the defendant shall not appear in person self so that 
or by vakeel, by the time limited in such proclamation; or if a defendant, ‘henoticecad- 
who may have been served with a notice, as directed in the preceding sec- upon him. 
tion, shall not appear in person or by vakeel, within the time specified ; or if, ior 
having appeared, he shall refuse to answer the plaint, or make other default ; ed with’the 
the court, as progided in the sections abovementioned, shall proceed to try sotipehsrea a 
the cause exparie ; and after examining the plaintiff's evidence in support of person or by 
his claim, shall give judgment, in the same manner as if the defendant had vakeeli or 
appeared, answered and entered into proof.” answer or 


§ 4. * If a defendant, after receiving the notice prescribed in Section 2, pate otherde 
J P fault, 
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shall attend in person or by vakeel, and deliver his answer to the plaint, and 
no, Feason shall subsequently appear to the court for requiring security for 
his appearance, during the trial of the suit, he shall be allowed to defend 
the cause, to its determination, without being called upon for such security. 
But if the judge (or register) shall be satisfied, by sufficient proof, that there 
is reason to believe the defendant intends to abscond, and withdraw himself 
fron the jurisdiction of the court, he may, either on the institution of the suit, 
or at any time whilst the suit is depending in the zillah or city court, issue 
process against the defendant, requiring him to give security tor his appear- 
ance, as prescribed on the issue of summonses, by Section 5, Regulation 4, 
793, and Section 5, Regulation 3, 1803 ; under penalty of being committed 
to close custody until such security be given, or the decree of the court 
be complied with; as provided in the abovementioned sections ; or until an 
attachment of property shall have taken place, to secure the execution of the 
ultimate judgment in the cause, under the provision made by the following 
section of this regulation. The security bond, to be executed in such instan- 
ces, shall in substance correspond with that prescribed by Section 3, Regula- 
tion 11, 1797, and Section 29, Regulation 3, 1803 ; and in fixing the extent 
of the security to be required, the judge (or register) is authorized to exer- 
cise the discretion vested in him by Section 2, Regulation 3, 1802 ; and Sec- 
tion 8, Regulation 14, 1803. : 

§ 5. ‘* First. In any case, if the judge (or the register in causes referred 
to him) be satisfied by sufficient proof, that there is ground to apprehend the 
defendant means to dispose of the property in his possession by any private 
transfer ; or to cause the public sale of any disputed land, by withholding 
the assessment upon it ; or to remove any personal property from the juris- 
diction of the court, whilst the suit against him is depending ; for the pur- 
pose of avoiding the execution of an eventual judgment against him; the 
judge (or register) is authorized to call upon the defendant for malzaminy 
security, in such sum as may appear sufficient to make good the ultimate 
judgment of the court; and in the event of such security not being given 
(within a reasonable time to be allowed for that purpose) to cause the attach- 
ment of any land, effects, or other property belonging to, or possessed by, 
the defendant, to the amount or value of the cause of action in the suit 
depending ; or the attachment of which may be deemed necessary. to 
secure the execution of the judgment to be passed in the cause.” 

‘¢ Second. The attachment in such cases shall be made by a written order 
of the court, to be read and proclaimed upon the spot, and to be affixed in 
some conspicuous situation at the place where the property is situated ; after 
which any private alienation of the property sequestered, whether by sale, 
gift, or otherwise, during the continuance of the attachment, shall be deemed 
illegal and void ; and any unauthorized removal of the property so attached, 
during such period, with a view to oppose or evade the sequestration, shall be 
punishable, on proof, as an act of resistance to the process of the court ; ac- 
cording to the provisions in force concerning-resistance to the process of the 
civil courts. In suits for landed property of considerable value, wherein it 
may appear necessary, for the purposes of justice, to divest the defendant from 
the management of the land until the suit be decided, or malzaminy security 
be given, the attachment shall be made through the collector of the distrjct 
in which the land is situated ; as prescribed by Section 6, Regulation 5, 1798, 
and by clause ninth of Section 12, Regulation 4, 4803, ip appealed cases, 
‘wherein neither the appellant nor respondent may be able to give security for 
staying the execution of the decree. .But in other tases, ‘the attachments 
which may be ordered under the present rule, shall not, without special cause, 
to be recorded on the proceedings of the court, remove the defendant, or his 
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representative, from the possession or management of the land, or other pro- 
perty attached, until a decision be passed in the cause before the zillah or city 
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defendant, or 
hisrepresenta- 


tive, from the 


court ; nor be understood to preclude any act of the defendant, or his repre. possession or 


sentative, relative to such property, which may be consistent with the object 
of the attachment.” 

*¢ Third. Upon the decision of the suit, the judge (or register) shall pass 
such further order relative to the property attached as may be just and con- 
formable with the judgment given in the cause. If the decree be against the 
defendant, all right and interest possessed by him in the property attached 
(saving arrears of rent or revenue due from land, and any other bona fide 
claims which may be entitled to satisfaction in preference to the decree) shall 
be held answerable for the execution of the judgment, in the mode prescribed 
by the regulations. But if the plaintiff’s claim be dismissed, or be not in any 
considerable proportion established against the defendant, all expense and loss 
to the defendant, which may arise ron the attachment of his property in 
consequence of such claim, shall be reimbursed to him by the plaintiff, as part 
of the costs of suit.” 

§ 6. “ Whenever any property may be attached by order of a zillah or 
city court, under the provisions contained in the foregoing section, the trial of 
the cause shall be proceeded on, and brought to a conclusion, as speedily as 
possible, without regard to the order of time, with respect to other depending 
causes, in which it may have been instituted. The attachment shall also be 
taken off on the delivery of sufficient malzaminy security, at any time previous 
to the decision of the cause in the zillah or city court.” 

§ 7. ‘* The provisions contained in the two preceding sections shall be held 
equally applicable to the provincial courts of appeal, and sudder dewanny 
adawlut, in all cases wherein an attachment of property, made by a zillah or 
city court, may be continued during the trial of an appeal before a provincial 
court, or the court of sudder dewanny adawlut ; or in which those courts 
may judge it proper to order an attachment of property, in default of security 
being given, as required ; either by the appellant or respondent in any de- 
pending appeal.” 

§ 8. * When personal bail, or security for money or other property, may be 
demandable from a party in any original civil suit, or appeal ; and he shall 
tender a deposit of money, or of promissory notes, or other obligations of 
government, or any other sufficient money security, to the amount required ; 
such deposit shall be accepted instead of hazirzaminy or malzaminy securities ; 
and shall be carefully kept by the treasurer of the court ; to be restored, or 
disposed of as the court may direct, on the termination of the cause, or when- 
ever the purpose, for which the deposit is made, shall have been accom- 
plished.” ' 


* Difficulties having occurred under the construction given to existing Acts of Parlia- 
ment, in the recovery of costs of suit, adjudged by the zillah, city, or provincial courts, 
against inhabitants of the city of Calcutta, the following special provisions were added 
by Section 7, Regulation 9, 1814, to the general rules which have been cited from 
Regulation 2, 1806. « First. From and after the {promulgation of this regulation, 
every person, being a resident of the city of Calcutta, who may desire to institute or 
defend an original suit, or to defend an appeal in any zillah, city, or provincial court, 
shall be required to furnish security for all eventual costs of suit, which may be, ad- 
judged payable by such person; and shall furnish such security by a surety or sureties, 
residing and possefsing property, without the limits of Calcutta. Such security shall 
be furnished by a plaintjff within six weeks of the date on which his plaint is filed ; 
and a defendant or respondent shall furnish it within six weeks of the date on which the 
usual summons is served on him. Unless such security be so furnished, the suit of 
such person, if plaintiff, shall not be proceeded in ; if defendant or respondent, he shall 
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Further. pro- It was further provided by the original rules of process contained in Regu- 
ginal rules of ations 5, 1793, and 3, 1808, respecting the issue of summonses on defen- 
Regulations 4, dants in civil suits, that ‘‘ the summons is to be served on the defendant by the 
1308,’ _-~hazir or his inferior officer, if he can be found ; and in the event of his not 
Section 5. giving the required security, the nazir or officer is to take his person into cus- 
receiving the tody, and bring him before the court ;” which is empowered to commit him 
oveenaee = to close custody until he shall have given the requisite security, or performed 
security fe. the decree which may be passed upon the complaint against him. ‘ If a de- 
quired, how to fendant, against whom a summons may issue, shall abscond, or is not, after 
sgainit. diligent search, to be found ; or shall shut himself«p in any house or building, 


R-4,1793,$11, or retire to any place, so that the process cannot be served upon him,” the 
13. judge, on receiving the nazir’s return to this effect, is to issue a proclamation, 
against de. 1 the Persian and Hindoostanee languages, (or in the Bengal or Oryah lan- 
fendants upon guage in the provinces of Bengal and Orissa respectively) containing a copy 
mom thesum- OF the summons ; and a notice, ‘ that if the party shall not appear on a day 
beserved. to be fixed (not less than fifteen days from the time of publication) the court 
will proceed to try and determine the cause without the appearance or answer 
of the defendant.” This proclamation is to be fixed up in some conspicuous 
part of the court-room, as well as on the outer door of the defendant’s usual 
: dwelling-house, or in some public situation at his usual place of residence ; 
ithe may and ‘ if the defendant shall not appear at the time limited in the notice ; or if 
be tried ex a defendant who may have been served with a summons shall not appear ; or 
pert: if, having appearéd, he shall refuse to make answer, or make other default, 
or admit the truth of the plaintiff’s bill of complaint ; the court, on examining 
the allegations of the plaintiff only, and the depositions of his witnesses, is to 
decree and give judgment, in the same manner as if the defendant had ap- 

peared, answered, and entered into proof.” 
Summpns and The foregoing process is not applicable however to any ‘‘ case, in which 
pier process, the defendant shall be a Hindu or Mahomedan woman, of a rank or quality 
sued when the which, according to the customs and usages of the country, would render it 
defendant is improper to compel her to appear in an open court of justice.” In all such 
rank, whocan- cases the judges are not to issue any compulsory process; but a summons is 
open eourt, to be directed to the nazir of the court, containing a short account of the de- 
K.4,1793,$13, mand, with a notice that if the defendant shall not appear in person, or by 
Hocutt: -vakeel, at the time specified, or, having so appeared, shall not answer the com- 
R. 8, 1795, $25 plaint, or make other default, the court will proceed to try and determine the 
for coded pre: cause, as if she had appeared and answered ; and commanding him to deliver a 
ise 8, copy of it to the dewan, or some principal servant of the defendant. - The nazir 
_’’ is to return the summons, on the day appointed for the appearance of the de- 


fendant, with an endorsement specifying in what manner ke has executed it, 
or the reason why it has not been executed. If the dewan, or other principal 


not be allowed to defend his suit or appeal ; but the cause shall be decided exparte, on 
the statements and proofs of his opponent. And no appeal shall be admitted from the 
patty who may have failed to give the required security, until he shall first have made 

the whole of the costs demandable from him in the lower court. Second. The 
same rule shall be applicable, and the same mode of proceeding shall be observed, in 
the event of any person who may. have instituted or defended any original suit, or de- 
fended an appeal in a zillah, city, or provincial court, becoming a resident of Calcutta 
befqre a decree is passed on such suit or appeal; and failing to give the required se- 
curity within six weeks of its being demanded by the court; and such demand the 
court is hereby required to make immediately on the circumstancdé becoming known, 
even though no motion should be made to that effect. Third It is however provided 
that nothing contained in this section shall be considered applicable to pauper suitors, 
coming within the provisions of Regulation 28, 1814.” 
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servant of the defendant, shall abscond, or otherwise act so that the summons 
cannot be served upon him, or shall not, after diligent search, be found, the 
judge, upon proof on oath of the fact, is to proceed against the defendant by 
proclamation, in the same manner, and under the same penalty for non- 
appearance, or default, as directed against other defendants, upon whom the 
summons cannot be served. 

If the defendant appear, either in person, or by vakeel, “ the court is to fix &41793,§5, 
a day, according to its discretion, for him to answer to the complaint ; and if Benares by 
it shall deem it reasonable so to do, may, at any time, allow the defendant a ®-8:1795.42; 
further period for delivering his answer.” If the plaintiff state his cause of for ceded pro- 
action as not exceeding five or ten thousand sicca rupees, and the defendant feos 2. 
shall, in answer, deny such statement, and allege the produce, amount, or On defend- 
valué, to be such as to render the suit not cognizable by the zillah or city ance, « day to 
court, the judge of that court, previously to entering upon any investigation be fixed for 
of the merits of the cause, is required to ‘ make such inquiry as may appear = 3, 1808, 
necessary to ascertain whether the suit be, or be not receivable, in the zillah $4, and R- 19, 
or city court; and to pass an order accordingly ; leaving either party, who Judge, how to 
may be dissatisfied therewith, to prefer a surhmary appeal therefrom, to the Proceed, if the 
provincial court ;” whose decision is declared to be “final upon the question, deny that the 
whether the suit be ios ise or not, in the zillah or city court. But no suit is cogni 
such objection to the plaintiffs statement of the cause of action shall be re- zillah of city 
ceived from the defendant, unless offered, in the first instance, in answer to °™t 
the plaint. Nor shall any appeal from the order of the zillah or city judge, 
in such cases, be open to the provincial court, unless preferred within one 
month, after the order appealed from is passed ; or unless sufficient reason be’ 
assigned, to the satisfaction of the provincial court, why it was not preferred 
within that period.” 

When the defendant shall have delivered his answer to the complaint, the R. 4,179, §5, 
plaintiff is to reply to it on the next court day. He is not to introduce in his $x*enée¢ ' 
reply any matter not contained in his complaint ; but is either to acknowledge R. 8, 1795,$3; 
the answer of the defendant to be true; or simply and shortly deny the truth #téreenacted 
of such of the facts stated in it as he intends to dispute; or of all the facts vinces by R.3, 
therein stated; or the competency of the answer. The defendant, whose Hovis otieaén 
rejoinder is to be delivered on the same day with the reply, (or, as usually be delivered ; 
allowed, on the succeeding court day,) is in like manner restricted from intro- pelea 
ducing in it any matter not contained in his answer; and is required simply Rejoinder. 
to deny the truth of the reply, or of the parts of it which he means to dis- 
pute ; and to aver the truth or competency of his own answer. No further In what cases 

leadings are admissible ; unless from mistake, inadvertence, or other cause, t,!? Uivetiogs 
the plaintiff shall have omitted to insert in his complaint any thing material to may be ad- 
the suit; or the defendant shall have omitted to insert in his answer any thing ™“'** 
material to his defence; in either of which cases, on the omission being re- 
presented to the court, the plaintiff may be allowed to prefer a supplemental 
complaint, or the defendant to deliver a supplemental answer ; but in modi pos iction in 
fication of the original rule, contained in Section 5, of Regulation 4, 1793, it Reg. 26, 1814, 
is prescribed by.Section 6, of Regulation 26, 1814, that “no supplemental 9 
complaint, or other supplemental pleadings, shall be admitted in any suit, 
unless the court, upon a perusal of the pleadings previously filed, and from a 
consideration of the circumstances alleged by the parties, shall deem it just 
and proper to admit such supplemental plaint, or other supplemental plead- 
ings to be filed 5 suit.’ It is further directed in the same regulation, that Provision for 
‘‘ whenever a defendant in an original civil suit shall refuse, or neglect, to file filing rejelae 
a rejoinder withih the period prescribed for that purpose, it shall not be ne- der. 
cessary for the register (as hitherto required) to enter a rejoinder; but che 
court, before whom the trial may be depending, after recording such refusal 
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or neglect, shall proceed in the trial of the suit, in the same manner as if a 
rejoinder, containing a general denial, had been filed.” 

‘© ‘When the rejoinder has been filed, the court, either immediately, or on 
a fixed day, (eight days’ notice of which is to be given to the parties) is to 
examine the truth of the complaint or claim, by the oaths of the parties if they 


" mutually consent to that mode of examination, and of the witnesses who may 


be produced by them, if they have any. But it 1s ‘directed in Section 10, 
Regulation 26, 1814, that ‘‘ the prescribed pleadings shall be completed and 
read in open court, before any exhibits are filed, or witnesses summoned in 
support of the allegations of either of the parties; unless special and sufficient 
reason be assigned for taking the immediate deposition of a witness without 
waiting until the pleadings are completed and read im open court. If from 
the pleadings in the case, the points at issue cannot be clearly ascertained, or 
if from any other reason further explanations may be requisite, the court shall, 
on the day on which the suit may be first brought to a hearing, make such 
enquiries from the parties, or their pleaders, as may appear necessary, with a 
view to ascertain the precise abject of the action, and the grounds on which 
it is maintained ; and shall record the result on their proceedings. The court 
shall then consider and record the point or points to be established ; and shall 
proceed to take the evidence which may be adduced by either party upon such 
points, in the manner prescribed by the rules in force. In like manner, if 
proof shall be required on any other points in the course of the trial, such 
points shall be recorded on the proceedings; and the proper party shall be 
called upon for the requisite evidence ; and no exhibit shall be filed, or wit- 
ness summoned, unless expressly declared to be in proof, or refutation, of 
some point, upon which the court may have directed that evidence should be 
taken.”’ The following additional provisions are also contained in Section 12, 
Regulation 26, 1814 :—‘* First. In order that the parties in a suit, or their 
authorized pleaders, may be fully prepared to file their exhibits, and to name 
their witnesses, as well as to furnish any explanations of the case which may 
be required, at the time when the suit may first be brought to a hearing, the 
several courts are enjoined carefully to atteid to those provisions in the regu- 
lations which require that eight days previous notice be given to the parties, 
of the day on which the court may propose to bring the suit to a hearing. 
Second. For this purpose it shall be sufficient for the court to affix in some 
conspicuous place in the court-room, a notification, specifying the number of 
the suit, and the names of the parties and of the vakeels respectively entertained 
in the suit ; together with the date on which it may be intended that such suit 
be brought to a hearing before the court ; and such notice shall be held and 
considered to be in force until the suit can be brought to a hearing, either on 
the day fixed, or any subsequent day. Third. If either of the parties in a 
suit which may be brought to a hearing after due notice shall have been given 
in the manner above prescribed, shall not be prepared to file their exhibits, or 
the names of their witnesses, or to furnish any explanations of the case which 
may be required by the court ; and shall not assign sufficient and satisfactory 
reason for the delay ; the courts are authorized to impose upon such parties 
such fine as may appear just and proper; provided that the fine shall in no 
instance exceed one fourth of the fee paid on the institution of the suit ; or of 


1 The rule which is here cited (and which was suggested by the author of this Ania- 
lysis) is intended to prevent the time of the civil courts from being{unnecessarily occu- 
pied by numerous irrelevant exhibits ; and to save the attengance and examination of 
witnesses upon points not material to the issue of depending suits. It was founded on 
experience of the necessity of some efficient remedy for the evils adverted to; and has 
been attended with acknowledged benefit in conducting and expediting the trial of 
civil causes. 
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the amount of the stamp oy substituted for such fee. If a similar neglect 
“shall occur a second time, after due notice shall have been given of the day 
fixed for the case being again brought forward, the courts are authorized to 
impose a second fine, under the limitation above prescribed, or to proceed as 
in other cases of default.” R.A, 1793, 96, 


*‘ To procure the attendance of witnesses, the zillah and city courts, on the j tended to 
requisition of the plaintiff or defendant, or their respective vakeels, are to R.8, 17%, 
issue a summons to the witnesses whom the parties may name (provided they rea Se tit 
be not Hindoo or Mahomedan women of a rank or quality which, according vinces by R.53, 


to the manners and customs of the country, would render it improper to wo" 37° a. 


compel them to appear in a court of justice) specifying at whose request the tendance ae 
summons may have been issued, and requiring them to appear in the court on je procured, 
a day to be named in the summons; and there to depose concerning the matter pivvided they 


se s se ° b t 
in dispute between the parties. If a witness so summoned shall not attend of the rank ot 


on the day appointed, og attending, shall refuse to give evidence or to sub- cat herem 
scribe his deposition as hereafter required, the judge, in the first case, if it Howwitnesses 


shall be proved to his satisfaction, on oath, that the witness was material to the '¢,'0 be dealt 
cause, is to issue an order to the nazir to seize and bring the witness before -huil not ap 
the court, and is to impose on such witness not having attended, or refusing arunyhaees 
to give evidence, a fine not exceeding five hundred rupees, and to commit him evidence or 


to close custody, until he shall consent to give his evidence and sign his de- Pssst egg 
position.’ If a witness who may attend pursuant to a summons, shall have Court empow- 
incurred any expense in consequence of his being required to appear, the (7°4,"0 2waré 
court is to award to him such sum for his charges as may appear to it reason- such sum for 


able, whether he be examined or not. If the sum so awarded shall not be aay eee 


paid immediately, or Secured to the witness, to the satisfaction of the court, resonable, to 
the party at whose requisition the witness may be summoned is not only to the party sum- 


lose the benefit of his testimony, but the court, after the, decree’in the cause mong the 
shall be passed, is to confine such party until he shall discharge the sum Consequence 
awarded to the witness. The zillah and city courts are to administer to par- of ms not pay- 
ties consenting tq be examined on oath, and to witnesses, such oaths as may sense. : 

be considered most binding on thcir consciences, according to their respective “hat atl» 


o ° . . . are to be ad- 
religious persuasions.” But if a witness shall be of a rank or cast, which, mmustered to 


parties or wit- 
. nesses. 


™ This rule is modified by the second clause of Section 2, Regulation 50, 1803, 
which directs that ‘* witnesses attending and refusing to give evidence, whether in the 
civil or criminal courts, shall, in the first instance, be committed to custody only ; and 
shall be called upon a fixed time, after such interval as may by the court be judged 
suffigent, (not being less than one entire day ;) when, if the witness persist in his re- 
fusal to give evidence, he shall be fined in proportion to his situation in life, (not ex- 
ceeding the amount limited ;) and confined in the gaol of the civil court until the fine 
be discharged; or for such period of imprisonment as may be fixed in hen of 


the fine.” , 

. The preamble to Regulation 50, 1803, contains the following exposition of the 
Mahomedan and Hindoo laws relative to oaths :—* The cazee-ool-cuzat and mooftees 
of the court of nizamut adawlut have declared that there is no prohibition against an 
oath to the truth being taken by Musulmans in any case; (although it is not required 
by the Mahomedan law to give validity to evidence in judicial cases:) and from the 
re of the pundits of the court of sudder dewanny adawlut, it appears, ‘ that the 

ndoo law not only authorizes, but requires, the oaths of witnesses in civil and criminal 
casgs ; and prescribes the form in which oaths may be administered to persons of various 
tribes, regard being had to the importance of the matter in dispute : that no person of 
whatever rank is prphibited from taking an oath in a court of justice ; nor is there any 
objection, grounded on lay or usage, against administering the oaths prescribed by the 
law ; that Bramins, ripidly observant of the duties of the priesthood, are exempted by 
one ancient author (Gotum) from taking an oath, and may therefore be heard as wit- 
nesses upon their simple affirmation 5 but that the other authorities of the law, which 


H 
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Cases in which according to the prejudices of the country, would render it improper to com- 
duane wig pel him to take an oath, the judge of the court may dispense with his bein 
the oaths of sworn, provided he shall subscribe one of the undermentioned declarations, 
witnesses. according as he may be of the Mahomedan or Hindoo persuasion. 

« Declaration to be subscribed by a Hindoo witness exempted from taking 

an oath. : 
Decne to | will faithfully answer according to the truth such questions as may be 
Hindoo wit. ** put to me by the court in the cause now before the court ; I will not de- 
nessexempted ¢¢ clare any thing not warranted by the truth ; if Ideclare any thing not war- 
anoath. “ranted by the truth, I shall be deserving of punishment from Ishwur.” 
Declaration to be signed by « Mahomedan witness exempted from taking 


an oath. 
Declarationto «J sincerely promise and swear in the presence of Almighty God, that I 
signed by a . : ° ° 4 . 
Mahomedan “ will faithfully and without partiality answer according to the truth any ques- 
cmpted from‘. Hons that may be put to mé by the court respectingythe cause now before the 
takinganoath. court.” After the witness has given his deposition, he is to subscribe the 
following declaration : “ I swear in the presence of Almighty God, that I have 
“‘ faithfully and without partiality answered according to the truth the ques 
tions put to me by the court respecting the cause now before the court.” 


Depositions of "The depositions of the witnesses who may subscribe the above declarations 


witnesses sub- ‘ : . . ° 
scribing the ate to be received as good evidencesin the’ cause, in the same manner as if they 


above declara- had been sworn. ‘The deposition of every witnese who may appear in court 
ions to be re- | ed : A ° . ° 
ceived as good is to be taken viva voce in open court ; (and if he be a native, in the Persian, 
syidence. sof Bengal, or Hindostanee language ;) and is to be reduced into writing in the 
positions of : ? i ° ° 
witnesses tobe Bengal, Persian, or Nagree character, according as the witness may desife, 


oats: into The deposition is to be subscribed by the witness with his name or mark, 


Exhibits and Every exhibit or written eg ta Sep fa exhibits that may be proved by 


saute" o’be such absent witnesses as are hereafter mentioned) is to be produced in open 


produced = court at the trial, and if disputed, is to be duly proved by the examination of 
the tal aiid witnesses sworn as above directed, whose depositions are in the same manner 
“i abpated i2 to be reduced into writing and signed. Every exhibit is to be marked with 
witveses, some letter or number to identify it, and the letter or number is to be referred 
Exhibits tow to in the deposition proving it. All exhibits proved by witnesses not present 
andreferredto in court are in the same manner to be marked and referred fp in the depo- 


in the depssi- sitions proving them, and are to be endorsed and minuted as having been read 
tions proving 
them. 


do not contain this exemption, prevail over the single text of Gotum, and declare no 
dispensation in favor of any description of persons, and pronounce no form of oath 
sinful, excepting as far as the Soodr cast is restricted from handling certain idolag and 
that the form now in use, of swearing by water of the Ganges, and by copper and 
toolsy, is virtually sanctioned by many shasters ; but that other prescribed forms are of 
equal validity; and that all oaths, made by laying the hand on any symbol or image of 
the deity, have the same obligation.” Under this exposition it was enacted in §ection 
5, Regulation 50, 1808, that «* should a Hindoo party or witness state objections to the 
usual form of swearing by water of the Ganges, copper and toolsy ; and offer to take 
any other form of oath, which, on enquiry, may be found legal, and binding on the con- 
science of such party or witness, and which it may be practicable and convenient to 
administer to him; he shall be sworn accordingly. Provided that nothing herein shall 
be construed to authorize the administering of such oaths, described in the Hindoo laws, 
as are of the nature of ordeals ; and rest the proof of facts, or the credibility of evidence, 
on the immediate or future contingency of evil to the person sworn, his family, and 
r Fg . 

* Under the provision cited in the preceding note, and the expéition of the Maho- 
medan and Hindoo laws therein referred to, the courts of justices civil and criminal, 
are required, by Section 6, Regulation 50, 1803, * to be circ&mspect in dispensing 
with the oaths of witnesses ; and not to admit, on his subscription to a declaration, the 
evidence of any person whose rank and condition are not really such as under the ex- 
isting prejudice would render it improper to compel him to rake an oath.” 
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at the time they may have been read in the court. In the event of any wit- 
ness being 2 Hindoo or a Mahomedan woman, of a rank or quality which 
according to the customs and manners of the country, would render it im- 


to compel her to appear in a court of justice, the zillah and city courts 
of de 


anny adawlut are authorized to commission three creditable women, 
who are to be sworn t@ execute the commission truly and faithfully, to admi- 
nister either an oath, or the prescribed declarafion, to persons of the rank, 
cast, or quality, beforementioned, (according-to the discretion of the judge 
and the religion of the witnesses) and to examine the witnesses on written in- 
terrogatories to be delivered to them by both parties or their vakeels, if both 
parties shall desire to examine the witnesses. In like manner, if any witness, 
whose deposition may be necessary to the determination of a cause, shall re- 
side out of the jurisdiction of the zillah or city court in which the suit may be 
instituted, and at a greater distance from the court than fifty coss, the judge 
of the zillah or city,court is authorized by a letter signed by himself, and 
sealed with the seal of the court, to request the judge of the zillah or city 
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court in whose jurisdicfion the witness may reside, either to administer to him the court, and 


an oath, or cause him to sign the abovementioned declarations, should he be 
#f the description of persons whom the courts are empowered to exempt from 
taking on oath, (according to the discretion of the judge who shall grant the 
commission, and the religion of the witness) and to examine such witness on 
written interrogatories to be transmitted to the judge by both parties or their 
vakeels, if both parties shall desire to examine the witness. The judge to 
whom the letter may be directed, is to examine the witness, or witnesses, 
named in the letter, according to the requisition of it, and to return the de- 
position of each witifess, duly subscribed by him, to the judge of the court in 
which the cause may be depending, by the time required in the commission ; 
and every deposition so taken is to be read as good evidence in the cause. 
But if the personal attendance of a party in a suit, or a witness (provided the 
party, or witness, be not a woman of a rank or quality which, according to the 
customs and manners.of the country, would render it improper to compel her 
to appear before a court of fustice,) who may be resident at any distance 
whatever beyond the limits of the jurisdiction of the court, shall be deemed 
by the judge trying the cause to be indispensably necessary, he is to address 
the judge of the court in the jurisdiction of which the person whose attendance 
is required may reside, requesting him to order him to attend ; and the judge 
so addressed is directed to comply with the requisition, without further delay 
than may Le necessary, in the event of the attendance of such’ person before 
the court of the judge to whom the application may be made being indispen- 
sable, in consequence of his being either a party or a witness in a suit depend- 
ing before the court. If any exhibit or written evidence is offered to a zillah 
or city court in a cause depending before it, and the judge of the court shall 
think it just and proper to reject it, he is to endorse upon it the word 
** Rejected,”’ together with the names of the parties in the cause, and the 
name of the party who produced the decument, the date on which it may be 
rejected, and his reasons for not admitting it, (which may be written either upon 
the document rejected, or on a paper to be annexed to it) and to subscribe his 
name to the endorsement, and return the document, with his reasons so 
wuitten, to the person who produced it.” 

‘‘ When the parties have been heard, the witnesses on both sides examined, 
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the parties under the regulations, on account of fees or stamp duties, as well 
as on account of compensation for the expense of witnesses ; and of subsis- 
tence money to peons employed in serving the processes of the courts, ' and 
of all other costs and expenses of the suit.” The judges are also required to 


1 The following rules for regulating the payment of Tulubanah (subsistence or diet 
money) to peons or other persons not receiving a fixed monthly salary from govern- 
ment, for serving summonses, or other prdtesses, of the civil and criminal courts. 
are enacted in the second and succeeding clauses of Section 14, Regulation 26, 1814. 

‘s Second. The judges and magistrates of the several zillahs and cities shall calt 
upon their respective nazirs for detailed lists of the peons now employed in the execu- 
tion of civil and criminal processes, who do not receive a monthly salary from govern- 
ment ; and after ascertaining what number is requisite in addition to the chuprassies on 
the public establishments for the service of such processes, they shall select a sufficient 
humber of the fittest persons to be so employed ; afid shall cause their names to be regis- 
tered with the following particulars, viz. the names of their fathers, their age and pla- 
ces of abode, and a concise description of their persons. - , 

‘© Third. The nazirs are hereby strictly prohibited under pain of immediate dismis- 
sion, from employing any person not registered in the mode above prescribed, and not 
being an officer on the public establishment, in the service of any process civil or criy 
minal, or in the execution of any order or official act whatever, without a special au- 
thority from the judge, or magistrate, or other public officer competent to give such 
directions. : : 

‘s Fourth. The peons, who may be registered as above required, shall be furnished 
with an uniform belt, or such other badge of office, at the discretion of the judge, as 
shall suffice to distinguish them from the chuprassies on the fixed establishments. The 
expense of such badge shall be defrayed out of tlte gates the peon receiving 
the same. The judges and magistrates of the several zillah And city courts are to 
frame a table for regulating the account of tulubanah demandable on the service of 
process, civil and criminal, according to the rates prescribed by the regulations, or esta- 
blished by usage. The table shall contain a statement of the several police jurisdic- 
tions, or other more convenient local divisions, the computed distance of the centrical 
part of such local division from the sudder station, and the number of days for which 
tulubanah is to be allowed on the serving of process within each local division, calcu- 
lated on the computed distance of the centre of each local division from the sudder 
station. 

“‘ Fifth. The table so framed shall be suspended for general information in the cu- 
cherries of the judge and magistrate, and of the collector of the district; and no tulu- 
banah shall be allowed in any instance beyond the rates, or for a greater number of 
days, than may be prescribed in such table, without a special written order from the 
a or magistrate, the register, assistant, or other public officer competent to pass 
the same. ‘ 

«¢ Sizth. The amount of tulubanah, whieh may be demandable according to the table 
mentioned in the preceding clause, shall be specified on the back of each summons or 
other process, and the amount shall be paid by the person taking out the process, to 
the nazir, previously to the execution of such process: a receipt shall be endorsed on 
the process in each instance by the nazir, specifying the amount, and the person from 
whom it was received. 

s¢ Seventh. When two or more processes may be served by one peon, the judge and 
magistrate, or other officer, who may order the same to be served, shall determine in 
what proportions the fixed rates of tulubanah shall be paid by the parties respectively ; 
and shall sign an order to that effect on the face or back of the process. 

“© Eighth. When the process shall have been executed and returned according to the 
preceding rules, the nazir shall pay to the peon, who may have served the same, three- 
fourths of the amount of the tulubanah received by him on account of such process ; 
and the nazir shall be entitled to appropriate the remaining one-fourth of the tuluba- 
nah to his own use. 

“© Ninth. The judges and magistrates, the registers and assistarls, are required to 
take every possible precaution, and to pe all practicable atténtiési, for the purpose of 
preventing illegal or undue exactions of diet or subsistence money under the name or 
pretence of tulubanah.” 
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insert in their decrees “the names of the witnesses whose depositions may have 
been taken ; the title of every exhibit read in the cause; and the amount of 
the annual produce of the land, or the sum of money, or the value of the 
property or thing, decreed.' The decree is to be sealed with the seal of 
the court, signed by the judge, and dated on the day when it may be passed.” 

By Section 26, i depen 4, 1'793, and Section 27, Regulation 3, 1803, 
the judges wefe further instructed, within ten days after passing a decree, 
** to deliver in tender in open court, to each party, or their vakeels, a true 
copy of the decrée, authenticated as above directed ;” but the preparation of 
coples of decrees, for the use of parties in civil suits, is now suspended until 
the party desiring a copy shall, in compliance with the eighth clause of Sec- 
tion 8, Regulation 26, 1814, “furnish to the court, by whom the decision 
may have been passed, one, two, or more sheets or rolls of the stampt paper 
prescribed in Section 19, Regulation 1, 1814, as may be necessary for tran- 
scribing the decree.” Section 15 of Regulation 26, 1814, has likewise modi- 
fied the rules before in force for the execution of decrees, viz. Section 7, 
Regulation 4, 1793, and Section 9, Regulation 3, 1803 § which, without 
any express application from the party, in whosé favor a decree might be 
passed, directed that the court, in cases not appealed, should “cause the 
decree to be executed ; if it be for a zemindary, independent or dependent 
talook, or other estate or real property, by causing possession of the property 
to be delivered to the person to whom it may be decreed ; if it be for perso- 
nal property, or a sum of money, by causing the specific thing to be deliver- 
ed, or the value of it; or the sum of money decreed, to’be levied by the pub- 
lic sale by auction of a sufficient portion ; or if requisite for the satisfaction 
of the decree, the whole of the lands, houses, and all effects, either real or 
personal, belonging to the party against whom the judgment may have been 
given ; or by the attachment of iiis person; or where it may be necessary, 
both by the sale of his property and effects ; and the attachment of his per- 
son.” ‘The provisions contained in Section 15, Regulation 26, 1814, for 
the guidance of the whole of the civil courts, in the execution of decrees, 
are as follows: 

“« First. Such parts of the regulations as are construed to require, that the 
decrees passed in civil suits shall be executed and enforced by the courts 
without any application for that purpose from the parties, are hereby de- 
clared subject to the following modifications. Second. Decisions passed by 
moonsiffs in all suits cognizable by them either previously or subsequently to 
the 1st of February, 1815, shall be executed in the manner prescribed by 
Section 45, Regulation 23, 1814. Third. Decrees which may have been 
passed by the zillah or city courts, the provincial courts, or the sudder 
dewanny adawlut, on regular suits or appeals, previously to the promulga- 
tion of this regulation, shall be executed by those courts according to the 
provisions of the regulations heretofore in force, and in the same manner as 
they have hitherto been enforced. Fourth. The zillah and city courts, the 
provincial courts, and the sudder dewanny adawlut, shall not be required to 
carry into execution any decree, which may be passed in original suits, or in 
appeals, subsequently to the Ist of February, 1815, except in conformity with 
the following rules and provisions. *F7fth. Any party who may be desirous 
of obtaining the execution of a decree passed subsequently to the Ist of 


1 By a circularforder from the sudder dewann adawlut, under date the 27th April, 
1796, if any objqktion ghall have been made by the defendant to the plaintiff’s state- 
ment of the cause of action ; the determination passed thereupon, declaring the ascer~ 


ey produce, amount, or value, of the property in litigation, is also to be stated in 
the decree, 
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February, 1815, shall appear, either in person or by an authorized -pleader, 
before the court by whom such decree may have been passed, or if the de- 
cree shall have been passed by a sudder ameen, before the zillah or city 
judge, and shall present a petition written on the stampt paper prescribed in 
Section 18, Regulation 1, 1814, praying for the execution of the decree. 
What the peti: S¢zth. The petition shall state the number of the suit, the names of the 
tien istocon- parties, the date and substance of the decree, whether any @peal has been 
preferred or admitted from the decision, and whether any and what adjust- 
ment of the matter in dispute has been made between the pasties subsequent- 
ly to the decree ; it shall further contain a statement of the specific amount ° 
due to the petitioner under the decree, whether on account of costs of suit, or 
otherwise, and the name of the individual, or individuals, against whom the 
Court, how  eltforcement of the decree is solicited. Seventh. The court, after causing the 
ipProceed in purport of the petition to be compared with the decree contained in the origi-_ 
of the decree. Nal record of the suit, shall proceed to execute the same in conformity *, 
with the provisions which are now in force, or which may be hereafter 
In certain eMacted. Eighth. Provided however, that if the suit shall have been 
cases specifi tried exparte, or that an interval of more than one year shall have elapsed 
to make pre- between the date of the decree and the application for its execution; or 
pape ., that the enforcement of the decree shall be solicited against individuals being 
such orders heirs or representatives of the original parties in the suit, or against one only 
jutard peo. Of several individuals equally affected by the decree; or if*there shall appear 
per, with re- reason to believe that the matter in dispute has been adjusted by the parties 
gard tothe. subsequently to the decree, either by the voluntary surrender of. the thing 
decrees. adjudged, or by the payment of the sum decreed eithes in whole or in 
part, by kistbundee or otherwise ; it shall be competent to the court, instead 
of proceeding to the immediate enforcement of the decree, to issue a notice 
to the party against whom execution may be sued out, requiring him to 
show cause, within a limited period to be fixed by the court, why the decree 
should not be executed against him. If upon such notice the party shall not 
aftend in person or by vakeel, or shall not shew sufficient cause to the 
satisfaction of the court why the decree should not be forthwith executed, 
the court will cause the’ judgment to be satisfied according to the rules in 
force. Ifthe party shall attend in person or by vakeel, and shall offer any 
objection to the enforcement of the decree, the court shall issue such order, 
after a due consideration of the circumstances of each case, as may appear just 
Provisions for and proper. Ninth, The preceding rules shall not be construed tu prevent 
cots daeto the courts from issuing process of execution, for the purpose of recovering 
sgovernment any fees or costs which may be due to government, or any fees due to va- 
rodigte for keels by a party in a suit, whether decided before or after the Ist of Fe- 
executing de- Druary, 1815. In such cases, as well as in suits, in which a party may have 
rails been allowed to plead in forma pauperis, the courts shall proceed, without 
any application from the parties, to enforce execution of the judgment so far 
as relates to the recovery of the amount of fees, or costs, due to government, 
or to pleaders in the suit.” 
Special provi- The following special provisions contained in Regulation 16, 1812, ‘* for 
siz, for ae, authorizing the judge of the dewanny adawlut of the zillah of the twenty-four 
thorizing the pergunnahs, to execute judgments pass¢d by the court of requests for the 
21 perguauaby town of Calcutta,” may be added in this place :— 
to execnte  _“* Forst. If the defendant in any suif decided by the court of requests for 
the court of the town of Calcutta, the plaintiff in which shall have obtdned a judgment, 
radueste for shall retire before execution of the‘same, into the jurisdic of the judge of 
Calcutta, the zillah of the twenty-four pergunnahs, the judge of the said court, upon 
receiving a written application from the said plaintiff, either in person or by 
vakeel, setting forth the above circumstances, and accompanied by a copy of 
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the judgment, duly atthenticated, is hereby authorized and directed to pro- 
ceed to execute the said judgment in the mode prescribed by the existing 

ulations for executing his own decrees. Second. Provided always, that if 
the defendant in such case shall allege any cause against the execution of 
the judgment which shall appear to the judge to require the determination of 
the commissioners of the court of requests, the judge shall, upon such defen- 
dant entering into sufficient security to satisfy the judgment, if the judge 
should deem this precaution necessary, allow the said defendant a reasonable 
period tg apply to the said commissioners; upon the expiration of which, 
unless the said defendant should produce*an order properly authenticated 
from the said commissioners, certifying that the judgment ought not to be 
put into execution, the judge shall forthwith proceed to execute the judg- 
ment as prescribed in the preceding clause. Third. Provided further, that 
no defendant who shall have been confined in the jail of the said commis- 
sioners, and shall have been liberated under the rules established for the 
guidance of the said commissioners by the Governor General in Council on 
the 11th February, 1805, in consequence of having received diet money for 
a given period, shall again be confined by the judge of the zillah of the 
twenty-four pergunnahs in exeeution of the same judgment; but that in ail 
such cases execution shall proceed against the property only of the de- 
fendant.” . 

If the defendant be committed to close custody, at the instance of the 
plaintiff, either whilst the suit is depending, or after the decree shall have 
been passed, the judge, at the time of committing the defendant, is to “make 
an order on the plaintiff for the payment of whatever monthly allowance he 
may think reasonable for the subsistence of the defendant, upon a considera- 
tion of his rank and situation in life, and the circumstances of the plaintiff ;” 
not exceeding four annds, nor being less than one anna per diem. The pay- 
ment is to be made monthly, in advance, * to the nazir of the court; viz. 
the first payment immediately upon the confinement of the defendant, and 
any subsequent payment that may become due, at the expiration of the cur- 
rent and each succeeding month, calculating from the day on which the de- 
fendant may have been confined. If the plaintiff shall neglect or refuse to 
pay the prescribed allowance, for one month after it may become due; the 
judge, upon the nazir’s report in writing to this effect, is to notify, by a pub- 
lication in the Persian and Hindoostanee languages, (or the Bengal language 
in the province of Bengal, ) to be fixed up in some conspicuous part of the 
court room, that if the plaintiff shall not, within a month after the date of 
the notice, pay the sum in arrear, with the allowance for one month in ad- 
vance, the court will release the defendant: and he is to be discharged ac- 
cordingly, if the plaintiff shall not make the payments required by such no- 
tice. This rule is not applicable to defendants “ who may be committed to 
custody for disobedience to an order of the court ;” the allowance to them 
being paid by government. But the spirit of it must be considered to 
include plaintiffs, whose claims may be dismissed with costs ; and who may 
be confined for the recovery of the latter, at the instance of the defendants 
entitled thereto. * 


r . 
"2 This is the evident intention of the rule referred to; though, from a verbal in- 
accuracy, it has been doubted whether the second monthly payment be demandable at 
the expiration of the first, or of the second month. bd 

2 In cases befor the sudder dewanny adawlut on the 4th January, 1798, and 28th 
February, 1799, t& rt also considered Section 8, Regulation 4, 1793, applicable 
to plaintiffs admitted "to sue as paupers ; when the defendants sued by them may be 
confined at their instances the regulations not containing any exception, with respect 
fo paupers, on this point. 
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R.2,1806,512. A question having arisen, whether the amount paid; in pursuance of the 
Soon etenet to Tule above cited, for the subsistence of persons in confinement under judg- 
prisoners un- ments of the civil courts, is to be repaid by the party confined, on his release; 
er the cul it was explained by Section 12, Regulation 2, 1806, “ that such repayment 
what cases to js to be made, in common with the reimbursement of other costs of suit and 
romecevered 5rocess, when any property may be forthcoming from which the amount can 
their dis-' be levied. But when no property can be pointed out for the reimbursement 
dial of the subsistence money paid to prisqners, they shall not be detained in con- 
finement for the repayment of such money only.” The following provisions 
were also enacted in Sections 10 and 11 of the same Regulation. 
R.2,180,310.  § 10. Doubts having been entertained whether any of the established civil 
Iu what cases courts are competent to provide, in their decrees, for the payment, by instal- 
are competent Ments, of money adjudged by them, or to make such provision, in cases of 
te ryeae” indigence, at any period after passing their decrees ; it is hereby declared, that 
of moncy ad- the civil courts in general are restricted from granting indulgence of time, in 
judged, by the satisfaction of a final judgment, when property, from which such judg- 
Restriction, ment can be éatisfied, (whether belonging to the party against whom the 
aig atl judgment is given, or to his surety or sureties for the performance of such 
Lan Ars to eae ai be forthcoming : rely a party. in pari ‘favor the rani 
* — is passed, shall consent to waive his right of immediate enforcement, under an 
et Seaccnen for gradual payment, or otherwise ; or unless a short postpone- 
ment of the sale of property.shall, under any particular circumstancés, appear 
Provision just and equitable. But when no property may be pointed out from which 
te ea sre judgment can be enforced, and the tad against whom it is are or a 
tusfy the judg- surety, if he have given any, may be willing to engage (under. sufficient mal- 
pointed oat, casi or hanreaniy security, os one or the other may be tendered or re- 
quired) for the liquidation of the amount due, by instalments, within such 
period, as the court passing the final decree, or intrusted with the exacution of 
it, shall deem reasonable and proper; it shall be competent to the court, by 
which the final judgment is given, or to a zillah or city court enforcing the 
decision of a native commissioner, and to any superior court revising the pro- 
ceedings of an inferior court, to accept the engagement so offered, and to 
cause execution of the decree in conformity therewith, so long as the conditions 
of it shall be duly fulfilled. In such cases, if the person delivering the ac- 
cepted engagement shall have been taken into custody, he shall be immedi- 
ately discharged; and shall not be liable to further arrest in execution of 
the judgment to which such engagement may refer, except on failure to per- 
form the terms of it; nor shall any interest be chargeable in such instances 
beyond what may be provided for in the engagement. 
n.2, 1806911. § 11, Bor the relief of insolvent debtors and their sureties, who may be 
Provision fr in confinement for the satisfaction of decrees of the civil courts, and may have 
insolvent deb- NO means of discharging the amount demandable from them, by instalments 


cca ae nen or otherwise, the judges of the zillah and city courts, the provincial courts of 
of the civil appeal, and the court of sudder dewanny adawlut, are further empowered, on 
pore receiving from the person, or persons confined, in such cases, a statement 
upon oath, containing a full and fair disclosure of all property belonging to 
them, whether in land, money, or effects, or of whatever description ; and 
whether held in their own names, or in the names of any other persons or 
jointly with others ; to cause inquiry to be made for the purpose of ascer® 
taining the truth of such statement, or the validity of any objections thereto, 
which may*be offered by the party at whose instance the prigpner,or prisoners 
may be in confinement ; and if the result of such inguirh shall satisfy the 
court that the statement of property so delivered is trué afta Yaithful, and that 
the persons confined possess no other means of discharging the amount de- 
mandable from them, and the property included in the statement, or such part 
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thereof as the court may deem it proper to sell, in satisfaction of the judgment 
passed, shall be given up for sale; the court, on receiving such surrender of 
property, may cause it to be sold, in the mode prescribed by the regulations ; 
and may order the release of the person or persons in confinement, either with 
or without hazirzaminy security, for his or their appearance when required. 
Provided, however, that nothing in this section, which is meant to grant relief 
in cases of real inability and fair dealing only, shall entitle any debtor or surety, 
confined under the judgment of a civil court, to be released, without full sa- 
tisfaction of such judgment, if he shall be guilty of any fraudulent concealment 
of property; or shall have committed any manifest fraud or misdemeanor, 
which may appear to the court to render him an impreper object ef the relief 
intended for persons acting with good faith; and willing to surrender all the 
property in their possession for the benefit of their creditors. Nor shall re- 
lease from confinement, in any instance under this section, prevent the creditor 
from bringing to sale (by application to the court) in full payment of the sum 
adjudged due to him, any property which may be subsequently possessed by 
the party released ; or from causing such party to be again confined until the 
judgment be fully satisfied, when it may appear, by sufficient proof, that he 
had fraudulently concealed any property actually belonging to, and known to 
have been possessed by him, either in his own name, or that of others in his 
behalf, at the time of his discharge. Provided further, that all proceedings 
held and orders passed, by the judges of the zillah and city courts, under the 
discretion vested in them by this section, shall, on representation of the parties 
affected thereby to the provincial courts of appeal, be open to the revision and 
determination of those courts ; and in like manner, all orders passed by the 
provincial courts under this section shall be open to the final decision of the 
sudder dewanny adawlut.” 

As connected with the execution of Uecrees and orders of the civil courts 
by the confinement of parties in the jails attached to those courts, it may fur- 
ther be noticed in this place that, by Section 2; Regulation 4, 1816, the courts 
of civil judicature are authorized to “ receive petitions upon unstampt paper 
from prisoners who may be in actual confinement, under a decree of court, or 
under any judicial process, civil or criminal, if the court to which the petition may 
be presented, shall be satisfied, by the oath of the party, or otherwise, that he is 
unable to pay the prescribed stamp duty, for the purpose of delivering such peti- 
tion upon stampt paper ; or without any oath, or proof to this effect, if the peti- 
tion shall relate to any ill treatment alleged to have been sustained by the pri- 
soner, during his confinement, from an officer of the jail or other person.” 

Sections 3 and 4 of the same regulation contain also the following rules :— 

§ 3. “ The judges of the zillah and city courts shall visit the civil jails at 
their respective stations once in every week ; and shall redress all well-founded 
complaints of ill-treatment which may be preferred to them, by the prisoners 
against the jailer or other person having charge of them. They shall also be 
attentive at all times to the health and cleanliness of the prisoners; and be 
careful that the surgeons at their respective stations, attend and administer to 
the sick in the civil jail, in like manner as they are required to attend the 
criminal jail.” 

§ 4. “* The judges of the courts of circuit, who are directed to visit the cri- 
minal jails of the zillahs and cities at the periodical jail deliveries, and to issue 
to the magistrates such orders as may appear to them advisable for the better 
treatment and aigommodation of the prisoners, shall, in their capacity of judges 
of the provincia courts likewise visit the civil jails at each station; and are 
empowered to iss the judges such instructions, being consistent with the 
general regulations, as may appear rcquisite for the better treatment and ac- 
commodation of the prisoners in their jails; or for enquiring im(o, and 
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2 
of the prison- redressing, if established, any alleged grievance, or undue restraint, during 
bole their imprisonment.” 


R. 45, 1798, When portions of estates are ordered to be sold in satisfaction of decrees 
pciaeigaeed of the courts of judicature, it is necessary, for the security of the public re- 


an additional venue, that a distribution of the assessment upon the entire estate be adjusted 
H.20 i7oz, for the portion brought to sale. The board of revenue at the presidency, 


and for ceded and the boards of commissioners appointed to superintend the revenues of the 
Rao ins, Upper provinces, and Benares, with the collectors acting under them, being in 


sith amend possession of the accounts required for the adjustment of the assessment in 
ments con- 


tained in Re- Such cases; and moreover, as the details of attachments and sales of land 
gulations 5, would occupy much of the time of the courts, and often occasion delay in the 
7,1799;and1, enforcement of decrees ; it is provided, by the regulations noted in the mar- 
1801. gin, and by those subsequently enacted for transferring parts of the original 

jurisdiction of the board of revenue at Calcutta to the boards of commis- 
Sales of laud _Sioners established in the upper provinces and Benares, that all sales of land, 


inexecutionof in execution of judicial process, shall be made by the board of revenue at the 
judicial pro- 


cess, how to pYesidency, (or by the boards of commissioners abovementioned) ; or under 
be made. their orders, by the collector of the zillah in which the lands are -situated. 
For this purpose, it is directed that whenever there may be occasion to have 
recourse to a sale of lands, in satisfaction of a decree, the court by which the 
decree is to be enforced, shall transmit a.copy and translation of it, without 
any other part of the proceedings, to the board of revenue (or to the local 
board of commissioners) who are to proceed with all practicable dispatch to 
dispose of such portion of the lands of the party against whom the decree is 
By whom the given, as may be sufficient to make good the amount of it. The court by 


sale may be which the decree is passed, or to which the enforcement of it is committed, 
countermand- 


ed, or post- may however, at any time before the actual sale, countermand or postpone it, 
poned, in such pon sufficient cause, by a precept tb the collector by whom the lands may 
have been ordered to be sold; or by an address to the board of revenue, or 
board of commissioners, if the sale shall have been directed to take place 
under their immediate superintendence. The precept, or address, in such 
cases, is to state the reasons of the court for ordering the sale to be counter- 
manded or postponed ; and in the latter case, if it appear proper, the court 

may prescribe another date for the sale.' 
R.4,1793,49. ‘The judges of the zillah and city courts are further required, by the regu- 
7 ae TOF *Jations noticed in the margin, to transmit to the collectors, and board’ of re- 
Bid, 11, Venue, (or board of commissioners in the upper provinces and Benares) copies 
R. 31, 1603, Of all decrees which may be passed by them, or which may be sent to them 
aa, Ae 36, for enforcement, affecting the proprietary right to, or possession of, any lands 
Copies of all paying revenue to government, or held exempt from the payment of revenue ; 
decrees aticet for the purpose of making the requisite entries and alterations in the peri- 


sent to board Odical public registers of land. If the decree be for malgoozary land, the copy 
of revenue, or of it is to be accompanied with “ a short abstract of it, specifying the date of 


missioners, in the decree, the names of the pergunnah or pergunnahs, the talook or talooks, 
the upper ®°- the turf or turfs, the village or villages, or the portions of each which may be 


nares; ay weil decrced, the name or names of the person or persons last in possession, the 
a to ae ae’ person or persons to whom the lands may be decreed, and if the land be de- 


‘hettict, creed to two or more persons, the shares awarded to each person.” And in 
Nad iy patie all suits wherein government may be one of the parties, the court passing: a 


wits a copy judgment, whether for or against government, is directed, by regulation 2, 
vd transla- * 


"on to be sent 2805, to transmit a copy and translation of the decree, as fpon as the same 
io Goveipor 
sual in 


& om, 
Sonne 1 See a further statement of provisions in the regulations, whith respect the public 


sale of lands in execution of decrees of the courts of judicature—vol. ii. of this Ana- 
lysis, Note to page 416. 
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can be prepared, to the secretary in the judicial department, for the informa. 
tion of the Governor General in Council. 

In addition to the foregoing general rules for the guidance of the zillah and 
city courts, in receiving, trying, and deciding the suits cognizable by them, 
and in carrying into execution the decisions passed by them, many subsidiary 
rules have been prescribed ; of which’ the most important is that for preserving 
to the natives their own laws and usages, in certain cases; as already quoted 
from the judicial plan of 1772, and continued in the existing regulations, in 
the following terms: ‘* In suits regarding succession, inheritance, marriage, 
and cast, and all religious usages and institutions, the Mahomedan laws with 
respect to Mahomedans, and the Hindoo laws with regard to Hindoos, are to 
be considered the general rules by which the judges are to form their de- 
cisions.” In Section 3, Regulation 8, 1795, for the province of Benares, it is 
added, that “ in cases in which the plaintiff shall be of a different religious 
persuasion from the defendant, the decision is to be regulated by the law of 
the religion of the latter ; excepting where Europeans, or other persons not 
being either Mahomedans or Hindoos, shall be defendants ; in which cases the 
law of the plaintiff is to be made the rule of decision in all plaints and actions 
of a civil nature.””’ The Mahomedan and Hindoo law officers, attached to. the 
several civil courts, are required to expound the law of their respective per- 
suasions ; and the judges are directed to be guided by their exposition, in all 
cases wherein they may have no reason to doubt the accuracy of it; but if, in 
any case, they entertain such doubt, either from objections of the parties, 
founded on other'law opinions exhibited by them ; or from a reference to the 
known books of Mahomedan or Hindoo law; or, from whatever cause, if the 
court trying the suit consider the exposition given by its immediate law officer 
insufficient ; it is declared at liberty to obtain a further exposition from the 
law officers of the,superior courts by a reference of the case to them, through 
the judges of those courts. But no point of law is to be referred to indivi- 
duals not acting in a public capacity ; and to whom consequently no respon- 
sibility attaches ; although law opinions, quoting or referring to authorities, 
may be received from parties, in support of their claims; and, if it be deemed 
proper by the courts receiving them, referred to their law officers or to those 
of the superior courts. Upon the wise, just, and humane principle, which 
dictated these. provisions, it will be sufficient to observe, that the translations 
of books of law, Hindoo and Mahomedan, made under the encouragement of 
the British Government, have materially contributed to give effect to it, by en- 
abling the judges of the civil courts to inform themselves upon general points 
of Mahomedan and Hindoo law, and to investigate the expositions of the 
native law officers attached to their respective courts. This salutary examina- 
tion and control, it may be expected, will become still more efficient, under 
the means now afforded by the College of Fort William, to study the Shan- 
scrit and Arabic languages, and to obtain a more perfect knowledge of the 
laws from original authorities, * 

A further provision, that “ the zillah and city courts are not to pass a 
decree in any suit concerning the succession or right of inheritance to a 
zemindary, talook, land, house, or other real property, to which there are 
more claimants than one, who, by the Hindoo or Mahomedan law (respect 
being had to the religion of the claimants) would be entitled to a portion of 
the property ; excepting the property be, by the decree, adjudged to all the 


‘ Foreign lawgand customs, not being Hindoo or Mahomedan, are ascertainable, a> 
in England, by evidtnce: and the advocate general recommended this mode of asccr- 


taining them in a case referred for his opinion, by the sudder dewanny adawlur, in 
February, 1799. 
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claimants, in the proportions to which they may be respectively entitled ;” is 
rather a particular application of the preceding general rule, than a new rule ; 
but, with a view to give it the fullest effect, the term ‘ claimants” is con- 
strued to include all persons legally entitled to claim a share of the property 
in dispute, a8 well as the actual claimants in the cause before the court ; and 
previously to giving judgment in the suits described, it is usual to issue a 
proclamation, requiring all persons, entitled to any portion of the litigated 
property, to notify their right and claim thereto, within a limited period ; 
that the same may be included in the court’s decree; or their right, if dis- 
puted, reserved for investigation by a separate suit. It may be useful to add, 
that on a reference to the sudder dewanny adawlut in the year 1798, the 
court were of opinion that the spirit of the rule, for observing the Mahome- 
dan and Hindoo laws, was applicable to cases of slavery; though not in- 
cluded in the letter of it ; and this construction was confirmed by the Gover- 
nor General in Council, under date the 12th April 1798.' It is observable, 


* For the Mahomedan and Hindoo laws of slavery, consult the translations of the 
Hedaya and Hindoo Digest. Also Sir W. Jones’ versions of Menu, and Al Sirajiyyah ; 
and an official paper on the subject, written by Mr. H. Colebrooke, which is cited at 
length in the third volume of this Analysis, p. 743, and Sequel. In page 761 of that 
volume it was noticed, that the court of nizamut adawlut ‘ had under their conside- 
ration the draught of a regulation proposed by Mr. J. Richardson, judge and magis- 
trate of Bundlecund, jor checking and reforming the abuses that have crept into prac- 
tice, and at present exist with respect to slavery. In the month of November, 1818, 
the author of this work, in his capacity of chief judge of the court above-mentioned, 
transmitted to the court, (being then absent from the presidency,) a minute containing 
his sentiments upon the regulation proposed by Mr. Richardson, with the draught of 
a regulation suggested by himself, for the guidance of the courts of judicature in cases 
of slavery. His return to England in the month of January following, before the re- 
gulation proposed by him had received the consideration of the other judges of the 
court, prevented his knowing the result, either of the deliberations of the nizamut 
adawlut, or of the determination of the Governor General in Council, on this interest- 
ing and important subject. But he is induced to give publicity to the minute referred 
to, in this place, as well in justice to the humane views of Mr. Richardson, as for the 
purpose of submitting his own opinion, how far the Mosulman and Hindoo laws of 
slavery admit of modification, consistently with a due observance of those principles of 
government which have been wisely prescribed, and prudently maintained, for the 
safe and beneficial administration of British India, in all matters connected with the 
established customs and habits of the people. 

ss The court have long had before them the draught of a regulation proposed by 
Mr. Richardson, judge and magistrate of the district of Bundlecund, and entitled, 
* A Regulation for checking and reforming the abuses that have crept into practice, 
and at present exist, with respect to slavery, within the British dominions, subordinate 
to the presidency and government of Fort William.’ Copies of the regulations, and 
of Mr. Richardson's letters, dated 23d March, 1808, and 24th June, 1809, were sub- 
mitted to Government, with some other papers on the subject, in January, 1816; and 
the court, at the same time, intimated their intention of preparing and transmitting the 
draught of a regulation concerning slavery, at a future period. Other exigent duties 
have hitherto prevented this intention from being carried into effect. But I have avail- 
ed myself of the leisure afforded by the late vacation, to prepare the draught of a regu- 
lation for the guidance of the courts of judicature in cases of slavery,’ which [ 
now lay before the court ; and propose that a copy of it be submitted for the conside- 
ration of His Excellency the Governor General in Council, with a copy of this minute ; 
and the sentiments of the other judges, who may have time to consider the subject, 
without interrupting the sittings of the civil court.” 

« Mr. Richardson, in his original letter, of the 23d March, 1808, afr forcibly stating 
the evils of slavery, and contrasting this condition with that ‘oP. oluntary servitude, 
cffered the following suggestion. ‘ Aware of the great importance, and convinced of 
-he caution with which innovations should be attempted; or the ancient Jaws, cus- 
‘ 41.9, or prejudices, of a people infringed ; I presume not even to sketch out the mode, 
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that the rule in question is not so extensive as the act of parliament, which Remark on 


defines the jurisdiction of the supreme court over the native inhabitants of ‘itference be- 


rule, and the 
: ae . . act of Parlia- 
or to fix the period, of general emancipation; and pethaps the sudden manumission ment, which 


of those now actually in a state of bondage, though abstractedly just, might be politi- ‘efines the 
cally unwise. But there can exist no good reason, either political or humane, against 
the British Government’s prohibiting the purchase or sale of all slaves, legitimate or 
illegitimate, after a specified time ; and likewise ordaining and declaring that all chil- 
dren, male and female, born of parents in a state of slavery, shall, from a like date, be 
free.” On the 29th March, 1809, he was furnished with copies of the questions put 
to the Mosulman and Hindoo law officers of this court, on the 23d March, 1808, 
and of the answers received from them; with instructions, if, under the information 
contained in those papers, any further provisions, or modifications of the existing laws 
of slavery, should appear to him requisite, to prepare the draught of a regulation, in 
conformity with the rules contained in Regulation 1, 1803. Mr. Richardson’s letter, 
in reply, dated the 24th June, 1809, after stating his sentiments on the expositions of 
the, Mahomedan and Hindoo laws, which had been communicated to him, and giving 
his reasons for setting aside the Hindoo law of slavery, as supposed to have been long 
dormant under the Mosulman Government, and allowing operation only to the strict 
provisions of the Mahomedan law, as the established system enforced by our criminal 
courts, not only in cases affecting personal freedom, but even in such as extend to 
life and death, concludes as follows: «Iam still of opinion that great alterations are 
indispensable in the application of the law, and in the practice with regard to slaves 
throughout the dominions dependent on the Bengal Government, whether we consider 
the question either a measure of justice, and policy; or as spreading wider the bles- 
sings of personal freedom, and increasing the stock of human happiness. On the above 
‘ considerations, I solicit, and rely upon the aid of the court of nizamut adawlut to sup- 
ply my deficiencies, to promote so great a purpose, as that of liberating a great portion 
of our fellow creatures from bondage, and preventing slavery throughout the British 
dominions in future.” ; 

‘The regulation submitted with the above-mentioned letter does not, however, pro- 
pose the formal abolition of slavery. It assumes, in the preamble, that “no reason 
exists why the state of slavery throughout the British possessions, should not be deter- 
mined by the Mahomedan law; the British Government having acquired the right 
of legislation from a Mosulman power, in previous possession of these territories 
for centuries; and having adopted the Mahomedan laws, particularly in all criminal 
cases, and indeed in all judicial cases, except those of heirship, marriage, cast, or mat- 
ters connected with religion ;”° and on this basis proposes the enaction of rules, the 
prin@ipal of which are, in substance, as follows: First, That all claims and disputes 
respecting slavery be made cognizable by the magistrates. Secondly, That the Ma- 
homedan law, as expounded by the Mosulman law officers of the sudder dewanny 
and nizamut adawlut, be made the standard for regulating the magistrate’s decision, in all 
claims and disputes respecting slavery, whether the claimant be a Mosulman or Hin- 
doo. Thirdly, That when the claimant, and also the person claimed as a slave, are 
not Mahomedans, the claim be dismissed, and the alleged slave declared free. Fourth- 
ly, That a similar judgment be given, when the claimant may be a Mahomedan, and 
the person claimed as a slave is not a Mahomedan ; unless the former’s right of pro- 
perty over the latter be proved according to the letter and spirit of the Mahomedan 
law. Fifthly, That the sale of children as slaves, whether by their parents, or others, 
be prevented ; and that measures be adopted, through the police officers, for rendering 
this prohibition effectual. Also, that the theft and fraudulent sale of children, by per- 
sons not their parents, as well as the purchase of such children, knowing them to have 
been stolen, be declared punishable by the courts of circuit. Parents selling their chil- 
dren, and the purchasers of such children, to be likewise subject to a finz, equal to the 
price given for the child ineach instance. Sizthly, Proclamations to be issued by the 
magistrates half-yearly for five years, and afterwards annually, notifying the rules 
enacted respecting slavery, and inviting all persons detained wrongfully in bondage, 
contrary to the ier and spirit of the Mahomed.n law, to apply to the local magis- 
trate for emancirt; Any forcible means or severities, practised by claimants to 
slaves, for the rematon of such applications, to be punishable by fine or imprison- 
ment. Seventhly, The decisions of the magistrates, under the proposed regulations, 
to be open to revision in‘all cases of a written application for that purpose, by the 
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jurisdiction of Calcutta, with respect to “all matters of contract and dealing between ‘party 


the supreme 


court, over the 


native inhabi- 
tants of Cal- 
cutta, 

21 Geo. III, 
cap. 70.§ 17, 


and party ;” and considering the very comprehensive nature of this general 


judge of circuit, holding the zillah or city jail delivery, or by the court of circuit at 
the sudder station of the division. . 
On considering the regulation proposed by Mr. Richardson, I entirely concur in his 
first proposition, that all claims and disputes respecting slavery should be made cogni- 
zable by the magistrates in the first instance, subject to the established control of the 
courts of circuit. The process of the civil court is too slow for investigating and de- 
termining cases of this nature; which moreover, as involving the right of personal 
freedom, may be considered, in that respect, within the proper jurisdiction of the cri- 
minal courts. The following extract of a letter from the acting magistrate of Zillah 
Furruckabad, under date the 17th February, 1817, (which induced the nizamut adaw- 
lut to sanction a summary enquiry by the magistrate, subsidiary to a regular suit in 
the civil court,) may be cited, as forcibly applicable to this point. ‘ Seeing that years 
may elapse before the cause can be tried and decided; that the owner is deprived of 
his slave’s services in the meanwhile ; that he continues to feed and clothe him; that 
the refractoriness of his slave may have subjected him to the costs and expenses of a 
civil suit, which the slave can never re-imburse him; that slaves are possessed of and 
can acquire no property to enable them to institute or defend a suit; that such slave, 
it may be, is kept in actual confinement, or continues subject to such degree of restraint 
as his bail may think necessary to impose upon him; ought not all suits of this 
nature to be preferred and tried as summary ones ?”’ I cannot acquiesce in Mr. Richard- 
son’s second proposition ; or in the principle upon which it is founded. It is true the 
law and usage of slavery have no immediate connection with religion: and so far we 
are not under the embatrassment which restricted us in proposing rules concerning 
the sacrifice of Hindoo widows on the funeral piles of their husbands.'' The regula- 
tion which has been in force since the year 1772, viz. ‘In suits regarding succession, 
inheritance, marriage, and cast, and all religious usages and institutions, the Maho- 
medan laws with respect to Mahomedans, and the Hindoo laws with regard to 
Hindoos, are to be considered the general rules by which the judges are to form their 
decisions,” is, moreover, not directly and strictly applicable to questions of personal 
freedom and bondage. But in the year 1798, the court of sudder dewanny adawlut, 
with reference to the long-established and sanctioned usage of slavery in these provin- 
ces, stated their opinion, “ that the spirit of the rule for observing the Mahomedan 
and Hindoo laws, was applicable to cases of slavery ; though not included in the letter 
of it ;” and this construction was confirmed by the Governor General in Council on the 
12th April, 1798. Admitting Mr. Richardson’s position, that the British Govern- 
ment acquired their right of legislation from a Mosulman power; it must st be 
remembered, in all regulations of local enactment, that the British legislature, whilst 
(in a recent act of Parliament, 53 Geo. III. cap. 155.) it has declared the duty of the 
United Kingdom ‘to promote the interest and happiness of the native inhabitants of 
the British dominions in India;” and that ‘ such measures cught to be adopted as 
-may tend to the introduction among them of useful knowledge, and of religious and 
moral improvement ;” adds an express provision, that ‘* the principles of the British 
Government, on which the natives of India have hitherto relied for the free exercise of 
their religion, be invariably maintained.” Admitting further, that this legislative pro- 
vision does not prohibit any local regulation for the amelioration of morals, and extension 
of happiness, among the natives of British India, not inconsistent with a free exercise 
of their religion, it must still be granted, that if the spirit of the rule for observing the 
Mahomedan and Hindoo laws, which has guided the East India Company’s courts 
of judicature, since their first establishment in these provinces, be applicable to cases 
of slavery, the fair and impartial application of it will require, as heretofore, the same 
regard to the Hindoo law, as to the Mahomedan, when the claimants may be of either 
persuasion. The actual existence of numerous slaves in the possession of Hindgo 
landholders, (as noticed in the 19th paragraph of Mr. Richardson’s letter, under date 
the 23d March, 1808,) contfadicts his supposition that the Hindoo lgw of slavery had 


2 & ¥ cannot omit taking the present occasion to add, on this subject, that as Jere is only one, and 
that a focal authority, for allowing widows, having infant children, to deprivettym bf maternal care, by 
suicide ; and other authorities of at least equal weight, give it no sanction; the lamentable and injurious 
practice in such instances, might, I think, be safely prohibited. This indeed is proved by Mr. Bay- 
ley’s experience in the district of Burdwan.” » 
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head of law, it might be productive of much practical inconvenience, as well 
as delay of justice, if a reference to the law officers were required in every 


remained dormant under the Mosulman Government; and I am not aware of any 
preference given by the judicial regulations now in force to the Mahomedan law, 
where the parties are Hindoos ; except in the administration of criminal justice, which 
would not admit of two systems, essentially differing from each other in the definition 
of crimes and punishments, and in which the Mahomedan criminal law was adopted, 
as the basis of a future umform system, not so much from any consideration of its 
specific provisions, as from its having been long in force under the Mosulman 
Government, and being therefore generally known to the inhabitants of the country. 

For the above reasons, I think it incumbent upon me to object to the standard of 
decision proposed by Mr. Richardson, in cases of slavery wherein the claimant may be 
a Hindoo ; though a rejection of it must, in a great degree, defeat his humane intention 
of enacting a virtual, though not avowed, discontinuance of slavery, by rendering all 
claims and disputes respecting 1t determinable according to the Mahomedan law, 
when, at the same time (as declared in the sixth section of the regulation proposed by 
him) he * supposed that, at the present time, it is hardly possible to establish the right 
of property of one man over another, according to the principle, the spirit, and the let- 
ter of the Mahomedan law.” 

My own idea 1s, that whilst regard is shown to the laws of the country relative to 
slaves, with such modifications as justice and humanity may indispensably require, the 
same authority should be allowed to the Hindoo, as to the Mahomedan law, for per- 
sons of each persuasion. But that in all cases wherein a person may claim the pro- 
perty, possession, or service, of another as his slave, and the latter deny that he is 
the lawful slave of the former ; it should be required of the claimant, whether a Mosul- 
man or Hindoo, to prove that the person claimed by him is legally his slave, according 
to the provisions of the law acknowledged by the claimant ; and that in default of such 
proof the alleged slave should be declared free and emancipated. Slavery not being 
sanctioned by any system of law which is recognized and administered by the British 
Government, at this presidency, except the Mahomedan and Hindoo laws, I am of 


opinion that no claim to the property, possession, or service, of a slave, should be ad-° 


mitted and enforced by the magistrates, except in behalf of a Mosulman or Hindoo 
claimant. At the same time, it would, I think, be expedient to declare, that the above 
restriction shall not be considered applicable to voluntary contracts of hire and service, 
which have been, or may be hereafter, entered into, by persons of full age, and in every 
respect competent to form the same, whether the contract be for a limited period, or 
for life ; and whether the stipulated hire for service be wages or maintenance. Such 
contracts are not deemed incompatible with the principles of justice and policy which 
have dictated the laws of England ; (see Blackstone, vol. iv. page 425 ;) and by sanc- 
tioning them it may be expected, that the Hindoo practice of voluntary subjection to 
slavery, in times of famine or scarcity, will be converted to a condition more favorable 
to the servant and his family. At all events, no person subjecting himself to voluntary 
slavery should thereby entail bondage upon his children; though, if another maintain 
them, he may be allowed to engage their services for a period suthcient to provide an 
ample remuneration for their support. As no parent can have a legitimate right to im- 
pose the yoke of slavery upon his children, and their descendants in perpetuity, I see 
no objection to the adoption of Mr. Richardson's proposition for prohibiting the sale 
of children as slaves, whether by their parents or others. In that case however, parents 
and guardians having the care of children, under the age of 15 years, (being the age 
of maturity fixed by the Mahomedan and Hindou laws) should be expressly em- 
powered to contract for the support and service of such children, when indispensably 
necessary for their maintenance, provided that the contract shall not extend, in any in- 
stance, beyond the expiration of the 25th year of the age of the child so contracted for. 
Without some provision to this effect, there would be considerable risk that a prohk 
bition of the sale of children us slaves, in tunes of scarcity, or of occasional distress of 
the parents, wouM prove injurious, by their being left to perish. Persons contracting 
for their personaservices, or children or wards, whose services are contracted for under 
the provisions abov#etited, should not be designated slaves; but should be conside!~ 
ed hired servants ; and their offspring, who may be born during the term of their se1vi- 
tude, should not be deemed slaves, or in any respect the property of their masters. The 
children of female slaves, recognized by the Mahomcdan and Hindoo laws as the ab- 
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instance of contract or dealing, however inconsiderable. But in all cases of 
an intricate or special nature, not expressly provided for by the regulations, 


solute property of their owners, are considered by those laws to inherit the condition of 
their mothers, and consequently to be slaves for life ; unless the acknowledged offspring 
of their owner, in which case both the mother and child are entitled to freedom. But 
it is obviously repugnant to every principle of natural justice, and inconsistent with the 
common rights of mankind, that any person should be deprived of his personal freedom 
during the whole of his life, without his consent ; and without having committed an 
offence subject to so heavy 2 punishment. It appears to me, therefore, that the Briti 
Government is urgently impelled, by motives which cannot be mistaken, or reasonably 
disapproved, to modify the laws in force, so far as to provide for the future emancipation 
of slaves hereafter born.under its protection, at the expiration of a period when their 
services may be presumed to have fully compensated for all expense incurred in their 
support during infancy, viz. at the age of 25 years. I do some violation to Ap own 
feelings in suggesting that the above modification of the existing laws should be re- 
stricted to children hereafter born under the protection of the British Government. I 
should willingly extend it to children already born under that protection, if I were not 
apprehensive that a sudden alteration of established proprietary rights, by immediately 
affecting the interests and convenience of a considerable number of persoris, would pro- 
duce a degree of dissatisfaction, which may be obviated by rendering the operation of 
the proposed amendment more remote and contingent.” 

‘In a letter from the secretary to government in the judicial department, dated the 
24th May, 1816, the court were desired in preparing a draught of the proposed regu- 
lation regarding slavery, to ‘ take into their consideration the expediency of requiring 
that the future purchase or transfer of slaves should be regularly registered ; and that 
any breach of the rules which may be framed for that purpose shall entitle the slave to 
demand and obtain his freedom.” To this measure I see no objection; and am further 
of opinion that two distinct registers should be kept by the zillah and city magistrates, 
according to forms prescribed by the court of nizamut adawlut, viz. one of ascertained 
slaves ; the other of hirelings, whose services may have been engaged, on a stipulation 
of wages, or maintenance, either for life or for a limited period exceeding three years. 
The detailed rules for each of these registers are included in the accompanying proposed 
regulation; and therefore need not be specified in this place.” 

«‘ The Mahomedan and Hindoo laws not containing any specific and adequate rules 
for preventing the mal-treatment of slaves by their owners, especially for guarding 
against future mal-treatment, by emancipating the slave in cases that appear to call 
for this measure, on grounds of justice and humanity, it is indispensably necessary to 
prescribe rules for the guidance of magistrates and criminal courts in such cases. I have 
accordingly included those which occur to me as equitable and proper, in Section 16 
of the proposed regulation ; and in Section 17, the same rules are extended to the pro- 
tection of persons not in a state of slavery, who may be held in service for life, or for a 
limited period, as hirelings, sanctioned by the Mahomedan and Hindoo laws, or by 
the preceding sections of the regulation. ‘The kidnapping of children and selling them 
as slaves, (to which one of Mr. Richardson’s propositions refers,) is an offence now 
cognizable by the criminal courts. So atrocious a crime however requiring the most 
exemplary punishment, I have proposed, (in Section 18) to direct the magistrates to com- 
mit the offender for trial before the court of circuit, whenever there may appear to be 
sufficient grounds for his convictions. and there may be no circumstances of extenu- 
ation, such as to render the degree of punishment which the magistrates are empow- 
ered to adjudge, fully adequate to the guilt of the prisoner, under all the circumstances 
of the case. A proclamation forbidding, under penalties, the exportation of natives of 
India, to be sold as slaves, was issued by the Governor General in Council, under date 
the 22nd of July, 1789. But the existing regulations do not contain any specific pro- 
vision on this point. I have therefore proposed, in Section 19, to declare the exporta- 
tion from the British. territories of any person born in those territories, to be disposed 
of, or dealt with, as a slave, a criminal offence, punishable on convi¢tion in any of the 
criminal courts established under the British ,;Government ; unless }he person so ex- 
ported shall have been produced before a magistrate and regiSt@tWai as a slave. The 
concluding section relates to the importation of slaves from foreign countries ; which 
has been prohibited and declared punishable, by Regulation 10, 1811. The importa- 
tion of slaves by sea into any part of the British territories of India, has also been de- 
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it is customary, and obviously according to the spirit and intention of the 
general rule above cited, that the matter in contest be determined by the law 
of the parties. 

When a reference to the law officers is deemed necessary, a statement of 
the facts, on which the question of law may arise, is to be made out in writ- 
ing, signed by the judge of the court, and delivered to the law officer for his 
opinion ; which he is to return on the same paper, or on a paper annexed 
to it, attested with his signature. The judges of the zillah and city courts 
are strictly enjoined not to order, or allow, a report of any matters of fact, 
relating to a cause depending before them, with a view to pass a decree 
thereupon, to be made to them by any officer of the court, or other person, 
excepting cases in which special authority for that purpose may be given by 
the regulations." But in cases of disputed property, regarding lands, houses, 
or boundaries, in which the court may deem a local investigation proper, it 
is authorized to appoint an aumeen (commissioner,) who is to be:sworn to 
make a true and faithful report of the matters he may be directed to investi- 
gate, (as well as not to take or receive, from either party, any gratuity or 
reward, besides the sum allowed to him by the court;) and whose written 
report, subscribed with his name, “is to be received as evidence in the 
cause, with regard to the matters which the aumeen may be commissioned to 
investigate, and no other.” The allowance to the aumeen, as fixed by the 
court, and any necessary expense attending the execution of his commission, 
are to be added to the costs of suit, and paid by the person against whom the 
decree may be passed. It is however a general rule that the plaintiff (and 
the spirit of it is equally applicable to the defendant) shall, in the first m- 


clared felony by the statute 51 Geo. III. cap. 23. : and under the construction given to 
that statute by the resolutions of government, under date the 9th September, 1817, it 
must be considered to have superseded such parts of Regulation 10, 1811, as relate to 
the importation of slaves by sea. The provisions contained in Sections 2, 3, and 4, of 
this regulation are however still in force with respect to the importation of slaves by 
land ; and with reference to the intention of those sections, communicated in a letter 
from the secretary to government in the judicial department, dated the 14th of Febru- 
ary, 1817, I have suggested that they be declared to extend to the importation of any 
person whatever, to be sold or otherwise disposed of, or-dealt with, as a slave ; excepte 
ing only persons who may have been actually possessed Y the importers as their do- 
mestic slaves, for a period of at least one year previous to the importation of them into 
the British territory ; and may be produced and registered as such within six months 
after their importation, in the mode prescribed by Section 12 of the proposed regulation. 
It does not occur to me that any part of that regulation calls for further explanation ; 
and I therefore submit it, with this minute, to the judgment of the court, and of his 
Excellency the Governor General in Council ; with an earnest hope that the provisions 
contained in it, with such amendments as shall arise from a deliberate consideration of 
the subject, may, under Providence, be effectual to the attainment of the important 
object proposed ; an increase of security, ease, andehappiness, to a considerable portion 
of the human species, present and future ; who, though exempt from many of the evils 
to which slaves in other parts of the world have been exposed, are still in a state of 
pitiable degradation ; which the well-known commentator on the laws of Engiand has 
pronounced repugnant to reason and the principles of natural laws ;” with an argu- 
ment, showing, that the assigned origins of the right of slavery, in the civil law, which 
correspond partly ea the principles of the Mahomedan and Hindoo laws, « are all 
of uilt upon false foundations.’ 
eee : J. H. HARINGTON. 


21st November, 1818. 

* The provisions inade by Sections 50, and 76, of Regulation 23, 1814, for em- 
ploying moonsiffs mi ger aumeens, at the discretion of the zillah and city judges, 
in local investigations, adjustments of accounts, and otherwise, will be hereafter no- 
ticed, in stating the rules contained in that regulation, “ regarding the office of moon- 
siffs, or native commissioners; and of sudder aumeens, or head commussicners. 
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stance, ‘* pay the charges of all process attended with expense which may be 
issued in his behalf previous to the decision of the suit.” 
Provisionsfor With a view to promote the reference of disputes of certain descriptions 
referring suits 19 arbitration, and to encourage people of credit and character to act as arbi- 
contsined in trators; the following rules were enacted in Regulation 16, 1793, extended 
Reg. 16, 1793; to Benares, by Regulation 15, 1795; and re-enacted for the ceded provin- 
Benares by ces in Regulation 21, 1803. sens 
K. 15,178; |, § 2. “In suits that may be brought before any of the courts of civil judi- 
for ceded pro- cature concerning disputed accounts, partnerships, debts, doubtful or contest- 
vincesinR.31, e4 bargains, or non-performance of contracts, in which the cause of action 
Sec.2,__ shall exceed two hundred sicca rupees, the courts are to recommend the par- 
veding two” ties to submit the decision of the matters in dispute to arbitration.” § 3. ‘In 
hundred ra- all suits for money or personal property, the amount or value of which shall 
pees, the, not exceed the sum of two hundred sicca rupees, the courts are empowered, 
nine with the consent of the parties, to refer the suit to the decision of one arbi- 
refer to arbi- trator. The parties, or their vakeels, upon agreeing to the reference, shall, 
ee on or before the next court day, mutually choose some one common friend 
Cases in which OY indifferent person, who may be willing to undertake the arbitration. If the 
the courts ere parties shall not agree with respect to the person to’ be appointed arbitrator, 
nominate one OF if the person nominated by them shall refuse to accept the arbitration, 
person to erbi- and the parties, or their vakeels, cannot agree in the appointment of another 
consent of the person willing to undertake the arbitration, the court, with the consent of the 
parties. parties, is to appoint as arbitrator in the cause, the proprietor of the estate in‘ 
which the cause of action shall have arisen, or the farmer, if the estate be 
held in farm of government, oy the cauzy of the pergunnah, or the tehseeldar, 
or any other creditable person; provided that the person, so to be nominated 
by the court, be not in any respect interested in the matter in dispute. But if 
the parties cannot agree in the nomination of an arbitrator, or if the per- 
son whom they may nominate shall refuse to accept the trust, and the par. 
ties cannot agree upon the appointment of a other person willing to under- 
take the arbitration, or shall not consent to the appointment of an arbitrator 
by the court, the cause is not to be referred to arbitration ; but is to be tried 
by the court, or the register if the cause be depending in a zillah court, and 
the judge shall think it proper to refer it to him for decision. Inthe event 
of the parties, or their vakeels, agreeing in the nomination of an arbitrator, 
willing to accept the arbitration, or to an arbitrator being appointed by the 
court, the person so chosen or appointed shall be the arbitrator in the 
Parties tohave Cause. The parties however, in suits of the nature of those described in 
inaetee this section, are to have the option of choosing two or more arbitrators to 
causes to two Cecide their cause, in the same manner as the parties in the causes specified 
or more arb in Section 2.” § 4. ‘* The judges of the courts are enjoined to afford every 
Sec. 4. encouragement, in their power, to persons of character and credit to become 
courage bat arbitrators; but they are not to employ any coercive means for that 
not oblige per- purpose, Nor to permit any of their public officers, or private servants, or any 
ehnaeecome of the authorized vakeels, to be arbitrators in a cause. In all cases, the 
courts are directed to endeavour, but without using any compulsion, to pre- 
vail upon parties to submit their cause to the arbitration of one person, to be 
mutually agreed upon by them. In every case (with the exception of the 
cases specified in Section 3, which thcourts are empowered to refer to, one 
arbitrator with the consent of the parties) the parties are to choose the arbi- 
trators, who are to decide the matter in dispute without fee or reward.” 
Co how to § 5° “* Whenever a suit shall be submitted to arbitration, te court in which 
proceed upow it may have been instituted, previous to the arbitratomeg,a\bitrators entering 
agreemgtore- ON the arbitration, is to cause the parties to execute arbitration bonds, bindin 


er acause to themselves to abide by the award, and agreeing that it be made.a decree o 


arbitration. 
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the court. The court is to fix such time as it may think reasonable, upon a 
consideration of the nature and circumstances of the case, for the delivery of 

the award; and the ‘period so fixed is to be specified in the bonds. If the Provisions to 
cause shall be referred to two or more arbitrators, the following provisions be made 
are to be made for completing the award, in the event of the arbitrators not arhittaions ask 
delivering it by the limited time, either from disagreement or other cause, delivering in 
If the decision of the suit shall be.referred to two or more arbitrators, whe- the limited > 
ther an odd or an even number, the parties are to have the option of nomi- “™e- 
nating jointly one person as umpire; or if the number of arbitrators appoint- 

ed shall be three or more, being an odd number, to agree that the award 

given by the majority shall be final ; or to permit the arbitrators to nominate 

an umpire. The name of the umpire, and the time by which he is to make 

his award, in the event of the arbitrators not delivering it by the limited pe- 

riod, is to be specified in the bonds, which are to be executed before the 

arbitrators enter upon the enquiry. In the event of an umpire being appoint- 

ed, and the arbitrators not agreeing in an award by the limited period, their 

authority is to cease from such period, and the umpire is to give his award.” 

§ 6. ‘ When a cause shall be referred to arbitration, and the bonds, specified See. 6. 

in the preceding section, shall have been executed, the court is to transmit to alia eth 

the arbitrator, or abitrators, a copy of the bill of complaint, and by a short fhe arbitration 

writing under the seal of the court, refer to him or them the matters in dis- bonds have 

puge between the parties. In the trial of the suit, the arbitrators are to in- 

vestigate the matters in dispute, by hearing the pleadings of the parties and 

examining their respective witnesses and documents. ‘The court is to issue 

the same process, to the parties, and to the witnesses, whom the arbitrator or 

arbitrators, or the parties, may desiré to have examined, to appear before the 

arbitrator or arbitrators, and to administer sugh oaths to the, parties and wit- 

nesses, as the court is authorized to administer in causes tried before it ; and 

persons not attending in consequence of such process, or making any de- 

fault, or refusing to give their testimony, or to sign their depositions, or being 

guilty of any contempt to the arbitrator or arbitrators during the investiga. 

tion of the suit, are to-be subject to the like disadvantages, penalties, and 

punishments, by order made by the. arbitrator or arbitrators, as they would 

incur for the same offences in suits tried before the court ; provided that the 

arbitrator’ or arbitrators shall report the order, with the reason for making it, 

to the court, and obtain its consent thereto; which is to be signified by the 

judge or judges signing the order. In cases in which an arbitration may be 

held at a considerable distance from the court, the court may grant commis- 

sions to the arbitrators to administer the proper’ oaths to witnesses, whom 

they may be desirous of examining upon oath.” § 7. “In cases where arbi- ‘sec. 7, 
trators, or umpires, shall not have been able to complete the award by the fasesin which 

limited time ; from want of the necessary evidence, or information, or other extend ihe pe 
good and sufficient cause ; the courts are empowered to allow a further time GUj,crr ihe 
or the delivery of the award. In the first mentioned case, the courts ate to award. 

fix a period, by which the umpire (if an umpire shall have been appointed) 

shall deliver his final award, in the event of the arbitrators not completing . 

their award by the expiration of such further time.” § 8. “ When a final sec. s. 
award in a cause shall be made, either by the arbitrators, or the umpire, it is ad 
to be submitted to the court, under the’seal and signature of the person or cuments and 
persons by whom it may be made, together with all the proceedings, deposi- Papers intothe 
tions, and exhibits in the cause. The court is to pass a decree conformably 

to the award; ani the decree is to be carried into execution, in the same Anats tebe: 
manner as other deéreés of the court.” § 9. “© The award of an arbitrator stthecoarn. 
or arbitrators.is not to be set aside; except it be fully proved to the satisfac- Sec. 9. 


. t ° Awards not t 
tion of the court, by the oaths of two credible witnesses, that the arbitrator OF ‘ye set aside 


but upon 
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proof of cor- arbitrators has or have been guilty of gross corruption or partiality in the 


rerusity, cause, in which the award may be made.” 


Additional The following additional provisions, for referring to‘arbitration ‘suits and 
aootty Re. Contests respecting land, were enacted in Regulation 6, 1813. ; 

ececes 6, § 2. ** First. Parties in ‘suits depending in the civil courts of judicature 
Sec. 9. respecting the property in land, or limited tenures therein, or rights depen- 
Parties in dent thereon, shall be at liberty to refer thejr suits to arbitration ; and shall by 


ingieasre all due means be encouraged by the courts to resort to that mode of adjust- 
atliberty to ing their differences.” ‘* Second. The rules contained in Regulation 16, 
salts to arbi 1793, and Regulation 21, 1803, respecting the reference of suits to arbitra- 


tration, ain HON, the appointment of arbitrators or umpires, the investigation of suits 
edinR.16, referred to arbitration, the time and mode of making the award, and the set- 
1708, and R, ting aside or confirming the same, are declared applicable to suits referred to 
1, 1803, to be bi ‘ h f . di d hi 1 e 33 3 66 Fi 
consderedap- arbitration by the courts of judicature under this regulation.” § 3. rst. 
plicable {© , Persons between whom disputes may exist respecting the property of land 
to arbitration or limited tenures therein, or rights dependent thereon, whether the same be 


under the Pre- or be not depending in the courts of judicature, are at liberty without any 


sent reguia- ane . * pangs 
tion. application to the courts, to refer the same to private arbitration ; and the 
Sec. 8... awards made by the arbitrators and umpires appointed in such case by the 


tween whom parties, shall be supported artd inforced by the courts, under the following 
pogeadtein rules and limitations.” Second. ‘* Whepever a dispute respecting the matters 
ing land are at above enumerated shall have been referred to private arbitration, and an 
eth same award shall have been duly made, if either party shall refuse to perform the 
to private ar- award, it shall be competent to the other party, within the period of six months 
Howtheaward from the date of the award, to apply ‘summarily to the dewanny adawlut ; 
is to be car- and upon such application, if the court, after calling upon the opposite party 
cution anddu- for his answer, be satisfied that the award was duly made by arbitrators or 
ting what pe- umpires appointed by the free will and consent of the parties, and such award 
shall be liable to no impeachment, which would have warranted the setting it 
aside, if it had been made under the authority of the court, shall cause the 

same to be summarily executed as a decree of court, calling upon the arbitra- 

tors and umpires, if necessary, to attend and give their assistance in the exe- 

cution of their said award ; provided always, that if such application for the 
inforcement of a private award shall not be made within the period above 
prescribed, the court shall not admit any plea whatever for the delay; but 

shall reject such application and refer the party preferring it to a regular 


suit”? * 
Whenever pri- Third. “ Whenever private awards shall be tendered by the parties in regu- 


see awiac, lar suits, the courts, if such-awards shall appear to have been performed, and 
by the parties ‘the possession of the contested property to have been held under them, shall 


the eat" allow equal validity to the same, as if they had been made under the authority 


to proceed in Of the courts. But if the awards tendered shall not have been performed at 
se Cases, 


* The summary process authorized by this clause is subsidiary to a regular suit, 
either in the zillah, or city court, or in the provincial court, according to the value of 
the disputed property. ‘This was determined by the court of sudder dewanny adawlut 

‘on the 24th February, 1816. But’ the following remark was, at the same time, added 
in their register’s circular letter of that date. ‘* As it is evidently intended by the pro- 
visions of Section 3, Regulation 6, 1813,.that the private awards therein mentioned, 
when summarily confirmed and enforced by a zillah or city court, should have’ the 
same validity as if made under the authority of a court of judicature, pursuant to the 
rules noticed in the preceding section, the court are of opinion that on the trial of a 
regular suit or appeal, instituted by the party against whom the award may have been 

iven, it should not be set aside, except it be fully proved to tlte’&.tifaction of the court, 
the oaths of two credible witnesses, that the arbitrators have been guilty of gross 
corruption or partiality, as exprestly provided in Section 9, Regulation 16, 1798.’ 
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all, or shall have been performed only in part, the courts shall not admit the 
same, unless they be established by clear and satisfactory proof; shall be dis- 
tinct and intelligible so as to admit of easy execution; and the delay, which 
may have occurred in the performance of them, shall also be duly accounted 
for.” 

§ 4. * There being reason to believe that decrees have been passed by man 
of the civil courts of judicature, founded both upon awards made under the 
authority of the court, and also private awards respecting the property in land 
and limited tenures therein and rights dependent thereon, it is hereby de- 
clared that, after the promulgation of this regulation, no decree relating to the 
matters above enumerated, shall be amended or reversed upon the ground of 
the same being founded on an award of arbitration not authorized by the re- 
gulations, at the time the award was made, unless such award be in itself open 
to just cause of impeachment.” 

In all causes concerning demands, arrears, or exactions, of rent, and other 
matters heretofore cognizable in the courts of mal adawlut, between the land- 
holders or farmers of land, and their under-tenants } or between any other 
persons concerned in the collection or payment of the land-rents; and in 
which neither the collectors, or their public officers or private servants, or 
government, may be parties; the courts are empowered to refer to the col- 
lector of the district, for adjustment and report, any accounts which it may be 
necessary to adjust for the decision of the suit; and the judges are required 
to make such reference ig every cause, of the above description, which neither 
themselves or their registers may be able, from other avocations, to try and 

. determine without delay; and which may not be cognizable by the native 
commissioners acting under them. A precept to the collector is to be issued 
in such cases, under the signature of the judge and seal of the court, specify- 
ing the accounts and papers'referred ; and the time by which the report is to 

. be made. The judge may, at the same time, command the parties or their 
vakeels (being any persons duly empowered to act for them) and their wit- 
nesses, to attend the collector ; and empower the latter to examine the wit- 
nesses, as well as the parties, if they agree to be so examined, upon oath. The 
collector is to submit his report by the time limited, or assign his reasons for 
not having been able to complete it, and the judge, upon the receipt of the 
collector’s report, may either confirm, set aside, or alter his adjustment of the 
accounts, or pass such decision respecting them as shall appear to him proper. 
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Sec. 4, 

No former de- 
cree of court 
on awards of 
arbitration re. 
specting land 
to be amended 
or reversed 
unless open to 
just cause of 
impeachment. 


R.8, 1794. 613, 


“extended to 


Benares by 

R, 54, 1795. 
R.7, 1799.6 15, 
extended to 
Benares, by 
R.5, 1800, § 14 
R. 28, 1808, 
§33. R.7, 
1818, § 2. 

In what causes 
the judges are 
empowered, 
and required, 
to refer ac- 
counts for ad- 
justment to 
the collectors. 
In what man- 
ner such re- 
ferences are 
to be made, 


Report to be 
made by the 
collector. 
And decision 
to be passed 
thereupon by 
the judge. 


The declared object of this provision is “ to expedite the administration of Olvect of this 


justice, by relieving the zillah and city courts from the trouble of arranging 
and comparing long and intricate accounts: the adjustment of which is fre- 
quently necessary for the decision of suits between individuals respecting 
land rents.’ 


, 


* It was further provided in Section 21, Regulation 5, 1812, * for amending some 
of the rules in force for the collection of the land revenue,” that the whole of the suits 
instituted under that regulation should, with a view to expedite their decision, be re- 
ferred, as soon as instituted, for the report of the collector of the district ; as more fully 
stated in the third volume of this Analysis, page 538. But in some instances a strict 
adherence to this rule was, from different causes, found to retard, instead of expediting, 
the investigation and decision of the suits in question. The judges of the zillah and city 
courts were therefore (by Section 18, Regulation 19, 1817,) ** declared at liberty, in 
future, on the institution of summary suits, under any of the provisions of Regulation 
5, 1812, either to refer the same, for adjustment and report, td the collector of the 
district ; or to investigate and decide such suits themselves, without reference to the 
collector ; or to réfer them for investigation and decision to their registers; 25 may 
appear most conducive to the speedy trial and determination of the suit in each in- 
stance.” They were, at the same time, ‘ enjoined to refer for the collector's adjustment 


TOV ISION. 
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R.4,1793,419, The causes depending in the zillah and city courts‘are to be brought on 
Beane te for trial according to the order in which they may be filed ; excepting cases 


R.8,1796;and in which it may be otherwise directed by any regulation ; or in which the 


ceded pro- judge may think it proper, for special reasons, which he is to state at large 


1080 ae 8, upon the record of the trial, to bring on the cause before its turn. ‘“If the 


Order, in _ plaintiff at any time neglect to proceed in his suit for six weeks, it is to be dis- 


miter ones missed, unless he can show good arid sufficient cause for not having proceeded 


brought onfor in it; and the court is to award to the defendant the whole or any part of 


‘omen the costs incurred by him in the suit, as it may deem equitable.” The judge 


extended to is, at the same time, directed to record upon the proceedings his reasons at 


B t r e @ e . a e < ry 
Rs ies) large for dismissing the suit of the plaintiff, or allowing him to prosecute it 


andre-enseted after he shall have neglected to proceed in it for six weeks ; and the zillah 


for ceded pro- s D ° ° 
vinces, inks, 2nd city courts were informed by a circular notice from the sudder dewanny 


1803, 412. | adawlut, dated the 22d August, 1795, that * the plaintiffs in causes dismissed 
Rule for non- under this rule have the option of re-instating them under the regulations ;” 
of neglect for viz. by instituting a new suit in conformity with the general rules in force. 
Explained by Lhe court, on the 5th October, 1797, upon a reference from the judge of 
sudderdewan- zillah Backergunge, further declared the meaning and intent of the above pro- 
ceeciailne vision to be “ that if a plaintiff shall neglect, for the term of six weeks, to 
new suit. — perform any act required from him in the regular prosecution of his suit, he 
Further expla- is to be nansuited ; but before the judgment of nonsuit is passed against him, 
bene he is to be called upon to show cause for not having proceeded in it, and such 
applies; and cause is to be admitted to bar the nonsuit, if good, and sufficient ; but not 
the mode of otherwise.”' This explanation of a penal rule, which has been sometimes 
Mined, ite the Misapprehended, is here introduced, with a view to guard against its erroneous 
epplication application ; to the injury of the parties affected by it, who were formerly 
Reason for _ liable in consequence to all the expenses of a second suit ; and are still ex- 
state this sai rage and ‘e of time : cet a reversal of a page by an 
appeal to the provincial court, under the provisions contained in Section $, 
Recolion 26, 1814. a . 
Sada aT All orders and process of the civil courts, which may be directed to be 
and’9, ” Served, or executed, on any person, are to be written, or printed, in the Per- 
R.8, 1665,621. sian and Bengal (or Oryah) languages in the provinces of Bengal and Orissa, 
. 14, Py . ° . ° 

11.’ R.24, and in the Persian and Hindoostanee languages in Behar, Benares, and the 


1814, § 11. ; . 1 ° ' 
1814, § ean. Western provinces ; to be sealed with the seal of the court ; and to be signed 


guages proce by the judge or register. When process is issued against any person not pre- 
of civil courts sent at the place where the court may sit, arid a peon, or peons,” may be re- 
orprinted, and quired for serving, or executing it, each peon is to be paid by the party, in 
how 9 +r whose behalf it may be issued, four annas (in Benares two annas) per day, 


issued. 


Allowance to except in districts where custom may have fixed the subsistence money of 
eons, not on P Y 

the public es- Peons at a lower rate; but no greater number than two are to be deputed to 

tabiuhment, serve OF execute any Process 5 and one only, unless in particular cases two 

who may be 

requiied to May appear necessary. 


execute it. 


and report, as heretofore, all suits which are so referable under the regulations in force ; 
and which the judges themselves, or their registers, may be unable to-try and deter- 
mine, without delay.” 

. ' The explanation cited was repeated in substance, in a circular letter from the ree 
gister of the sudder dewanny adawlut to the proviacial courts of appeal, which will be 
more particularly noticed in the sequel. : 

* More properly called Piddahs ; being literally footmen ; and corresponding with 
the beadles, apparitors, and messengers, of the English courts ; but here meaning such 
only as are employed without a fixed salary. ‘Those upon the public establishments, 
who receive an allowance from government, are denominated Chilprasees, or badge 
peons, The rules enacted in Section 14, Regulation 26, 1814, for regulating the su 
sistence money of peons not receiving a fixed salary, have been stated at length in a 
preceding note, 
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If any zemindar, talookdar or other landholders, or a farmer of land hold- 


ing his farm immediately from government, or any other person, shall resist, § 


or cause to be resisted, any process, rule, order, or decree, of a zillah or city 
court ; upon proof of such resistance, after the offender shall have been duly 
summoned to answer to the charge, and on non-appearance proceeded against 
- by proclamation,’ the court is empowered to decree the forfeiture of his ze- 
mindary, talook, or other estate, in which the resistance may have been made ;. 
or, if made out of the limits of the offender’s estate, the forfeiture of any 
landed property he may possess within the jurisdiction of the court whose 
rocess shall have been resisted : or, if the offender be a sudder’ farmer, that 
is lease be cancelled from the expiration of the current year: or if he be 
neither a landholder, or sudder farmer, or although such, if the judge of the 
court, whose process may have been resisted, shall be of opinion that a fine 
to government is a more proper and adequate punishment for the offence, than 
a forfeiture of the offender’s estate or farm, he is authorized to adjudge the 
payment of such fine to government as may appear proper, upon a consi- 
deration of the offender’s situation and circumstances, and the offence of which 
he may be convicted ; subject to the general provisions for appeals from the 
judgments of the zillah and city courts.’ But in all cases wherein a final de- 
cree may be passed for the forfeiture of an estate, or farm, on account of 
resistance of process, a copy of the decree and of the proceedings held upon 
the case, is to be transmitted to the Governor General in Council ; to whom 
is reserved an option of either ordering the decree to be executed, or of com- 
muting the forfeiture for such fine as he may think adequate ; and the decree 
of forfeiture is not to be carried into execution until notice be received of his 
confirmation of it. 

Reserving for-the latter part of the present section the general regulations, 
which relate indiscriminately to the whole of the civil courts, of appellate as 
well as of original jurisdiction ; and for the succeeding parts of this analysis 
the provisions made for summary judicial processes, in cases of arrears of 
rent, as well as in certain cases connected with the public revenue; it may 
be stated, in this place, that besides the powers vested in the zillah and city 
courts, for the trial and decision of regular suits, under the rules which have 
been specified, they are empowered by Regulation 49, 1793, (extended to 
Benares by Regulation 14, 1795; and re-enacted for the ceded provinces in 
Regulation 32, 1803); for the purpose of preventing affrays respecting dis- 
puted boundaries, lands, crops, and other property ; to take immediate cog- 
nizance of complaints of forcible dispossession from land or crops ; (as well 
as from tanks, reservoirs, wells, or water courses in the province of Benares) ; 


™ The regulations noticed in the mil direct that * the court, on proof of the re- 
sistance being made by oath to its satisfaction, is to cause the offender to be summoned 
to answer to the charge. If the offender shall abscond, or shut himself up in his own 
or in any house, or building, or retire to any place so that he cannot be served with 
the summons, the court is to proceed against him in the manner directed with regard 
to other persons absconding, or acting as above specified, so that they cannot be served 
with the process of the court.” 

* Literally original, head, superior; opposed to Mofussil, subdivided, subordinate, 

inferior. With respect to tenures, it is usually applied to such as are held zn capite, or 
Immediately from government. Sudr-o-Mofussil also denote the town and country ; 
or more commonly the capital and its dependencies. 
- ? Ina circular letter from the register of the sudder dewanny adawlut, dated the 29th 
May, 1816, the court expressed their opinion « that as the original proceeding in cases 
of resistance ofprocess, whether issued by a civil court, or by a collector, is of a sum- 
mary nature, the appeal allowed by the regulations, in all such.cases, from a judgment 
of forfeiture or other penalty, should also be considered summary, and subject only to 
such fees, or stamp duties, as are prescribed for summary appeals. 
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R. 4, 1793, 

22, to 24, 

R. 8, 1795, §5, 
to8, R.9,1790. 
R, 3, 1808, 

§ 23, to 26. 
Penalties for 
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the process of 
a zillah or city 
court, by a 
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Judgments 
given in such 
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provisions for 
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And if for the 
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R. 49, 1798. 
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Benares, by 
R.14,1795; and 
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ceded pro- 
vincesin R. 33, 
1803, 
Summary pro- 
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10m land, or 
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ty, for imme- 
diate recovery 
of - ossession. 
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and upon the previous possession (or rather the violent dispossession) of the 
complainant ‘being proved to their satisfaction, to cause the land, crops, or 
other property, of which he may have been forcibly dispossessed, to be restor- 
ed to him; or the value of the crops, if damaged, destroyed, or not forth- 
coming, to be paid to him ; with costs and damages; leaving the disposses- 
sor to prefer his claim to the property in dispute by a regular suit in the 
dewanny adawlut; unless the dispossessor, or any persons accompanying 
him, in taking possession by force of the disputed property, shall kill, wound, 
or violently beat any person ; in which case his right to the property in dis- 
pute is to be adjudged forfeited to the complainant ; or if both parties assém- 
ble armed men; the one to take, the other to keep, possession of the dis- 
puted property ; and a fray ensue, in which any person may be killed, wound- 
Section 2, Ct or violently beaten ; the disputed property is to be adjudged forfeited to 
Persons hav- government. The following are the detailed provisions of the regulations 
Sected tants adverted to.— 
orcropsnotto § 2. * If a proprietor or a farmer of land, or a dependant talookdar, or 
son often by an under farmer, or a ryot, or other person, shall have a claim to any dis- 
force. puted land, or crops, in the possession of another, the claimant is prohibited 
Sretion s. ;. from possessing or attempting to possess himself of the land or crops by 
bly disposses- force, but is to prefer his claim to the dewanny adawlut of the zillah. § 3. If 
ce the’ any such claimant shall forcibly take possession of the disputed land, or 


judge of the crops, the party dispossessed shall be at liberty to represent the circumstances 
Judge tohear to the judge of the dewanny adawlut, who is immediately to take cognizance 


the complaint of the complaint, and, upon the previous possession of the complainant being 
and upon - proved to his satisfaction, shall, without enquiring into the merits of the 


Laheeli ia claim of the dispossessor, cause the disputed land or crops to be restored to the 
cause the land, Complainant, or the value of the crops to be paid to him, if they shall have 
Or eroee tobe been damaged, destroyed, or shall not be forthcoming, and award against 
complainant; the offender such costs and damages as may appear to him equitable, leaving 
2 Sal ‘12 '° him to prefer his claim to the property in dispute to the dewanny adawlut. 
Section 4.  § 4 If any such claimant, or any persons accompanying him, in taking, or 
Right oo! the attempting to take, possession of the disputed land or crops by force, shall 
dispnted pro- kill, or-wound, or wolently beat any person; the judge, upon the complain- 
yevetcdi¢. amt proving previous possession to his satisfaction, shall not only proceed 
any person against the offender as directed in the case specified in Section 3, but his 
eel uc’) yight to the disputed land, or crops, shall be adjudged forfeited to the com- 
violently bea- plainant; and, whether the dispossession be proved to the satisfaction of the 


Odeader ena judge or not, the offender and all persons aiding or assisting him in the act, 


allpersonscon- shall be committed or held to bail (according to the circumstances of the 
cerned with ° e ° ° 
him liable to Case) to take their trial before the court of circuit. § 5. If the agents, ser- 


trial pefore. vants, or dependants, or any persons in the employ of a claimant to the dis- 
cirenit, dares sf ph errs or agi to ms ‘arigrier ey force, 

von ’- ., and the actual claimant shall not be present, the judge shall nevertheless re- 
presents bat " store the disputed land or crops, or the value of the ape to the person who 
indirectly co" had possession, if he shall have been dispossessed, and proceed against the 
actsabove parties actually present in the manner directed in Section 4, in the event 
pre tse Of their having killed, wounded, or violently beaten any person; and if it 
same conse. shall be proved that the parties immediately concerned in taking or attempt- 


quences ae ing to take possession of the disputed property, acted by the orders, or with 


resent, 

: the knowledge or connivance of the actual claimant, he shall forfeit his right 
to the disputed property to the person dispossessed; and be liable to be 
proceeded against in the criminal court, in the same manner as if he had 

Sectiong, Deen present. § 6. This regulation affording ready means of redress to all 


Proprietors persons who may be forcibly dispossessed of land or crops, proprietors and 
and others = farmers of land, dependant talookdars, under farmers, and ryots, and all 
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other persons, are prohibited from arming themselves, or entertaining armed 
pykes, or other persons, for the purpose of keeping possession of, or guard. 
ing, any disputed land or crops ; and if any claimant to disputed land or crops 
shall go armed with a sword, stick, or other weapon, or give orders for, or 
comnive at, any persons going so armed, to take possession of such land or 
crops, and the party in possession of the land or crops, or any person hav- 
in a claim thereto, shall go armed, or give orders for, or connive at, the 
assembling of any armed men, to prevent such claimant, or armed persons on 
his part, taking possession of the land or crops, or to dispossess them by force 
should they have taken possession of ,the property, and a fray shall ensue, 
and any person be killed, wounded, or violently beaten, on either side, the 
land and crops in dispute shall be adjudged forfeited to government, and be 
disposed of as the Governor General in Council may think proper ; and both of 
the claimants to the property, and all persons present, and assisting, or concern- 
ed in the fray, shall be committed to prison or held to bail (according to the 
circumstances of the case) to take their trial before the criminal court.” It 
is explained in Regulation 5, 1798, that in cases which may appear to come 
within the last section, above cited, ‘‘the vakeel of government is to sue for 
the forfeiture on the part of government, in the dewanny adawlut of the 
zillah or city, wherein the land may be situated. It is further declared in 
Section 5, Regulation 2, 1805, that the summary enquiry and restoration to 
possession, authorized by the regulations abovementioned, ‘‘ shall be restrict- 
ed to cases of forcible dispossession, which may be complained of, to the 
proper zillah or city court, within three months after such dispossession shall 
have taken place; unless it be clearly shown and established that the 
complainant was prevented by good and sufficient cause from preferring his 
complaint, either in person or by his representative, within that period.” 

The following additional rules were enacted in Section 5, of Regulation 6, 
1813. 

“ First. An opinion prevalent of the disadvantages attendant on becom- 
ing the plaintiff in cases of alleged forcible dispossession from lands, or for- 
cible disturbance of the possession thereof, often preventing cases of this 
nature from being brought under the cognizance of the civil courts, where- 
by the said disputes instead of being adjusted, frequently continue until they 
terminate in breaches of the peace ; to remedy this inconvenience, it is here- 
by provided, that, when a dewanny court shall be certified from the foujdarry 
court, that disputes exist concerning any lands or premises likely to termi- 
nate in a breach of the peace if not adjusted, the dewanny court shall address 
perwannahs to the parties, ane on them to attend in person or by vakeel, 
and deliver a written statement of their possession, and adduce proof of their 
having been forcibly dispossessed or disturbed in their possession by the ad- 
verse party ; whereupon the court, after an investigation of the statements and 
evidence of both parties, shall decide the case in the same manner as if it had 
been brought on by a complaint in the ordinary mode. Second. Jn all the 
cases of forcible dispossession and disturbance of possession mentioned above, 
but more especially of disputes respecting the boundaries of estates and pre- 
mises, and the right to water for the purposes of irrigation, the dewanny 
courts are hereby authorised and required to use every proper means for 
inducing the parties to refer their disputes to arbitration, with a view either of 
settling their possession until the matter can be investigated on a regular suit, 
or to make a complete and final adjustment of their differences; and the 
award when made, shall, if open to no just cause of impeachment, be execut- 
ed by the court with the assistance of the arbitrators. If the parties shall 
agree to authorize the arbitrators to make a complete and final award on their 
differences (which mode of adjustment shall in the cases contemplated in this 
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section, be invariably promoted by the courts,) the agreement to refer shall 
carefully express that the award is intended to be final, and the award when 
confirmed by the courts, shall be held of the same force and validity as a regu- 
lar judgment. Third. And whereas on complaints for forcible dispossession 
from land and forcible disturbance of the possession thereof, it occasionally 
happens that after due investigation the fact of possession cannot be ascer- 
tained, it shall in such cases be competent to the court before whom the 
matter is depending, to attach the disputed lands, and to appoint a person pro- 
perly qualified and under adequate security to the management of the same 
by collecting the rents, discharging any public revenue demandable from the 
lands, and paying into court the profits which may result, after satisfying all 
necessary expenses and disbursements. But the courts are enjoined not to 
resort to this measure except when it may be found indispensable after a 
careful enquiry into the possession of the parties. Provided always, that 
nothing contained in this clause shall be construed to exempt estates or lands 
so attached from the responsibility to which they may be subject for payment 
of the public revenue to government, according to the engagements contract- 
ed by the proprietors.”’ ’ 

The general rules in force for the guidance of the civil courts in the ad- 
mission and trial of summary, and of special or second appeals, from deci- 
sions passed in regular suits; as well as for a review of judgments, not under 
appeal, in such suits, when from the discovery of new evidence, or otherwise, 
there may be good and sufficient reason for a review of the judgment given 
in the case; will be stated in the sequel. But in concluding what has imme- 
diate reference to the jurisdiction of the zillah and city civil courts, it may be 
proper to notice in this place the following clauses of Section 6, Regulation 
24, 1814. ‘ Second. An appeal shall lie to the zillah or city judge from all 
decisions which may be passed on the trial of original suits by the moonsiffs, 
sudder ameens, and registers, of each zillah or city jurisdiction ; provided 
however, that this rule shall not be construed to extend to any suits which 
may be tried and decided by a register, under the provisions of clause sixth, 
Section 9, of this Regulation.* ‘* Zhird. The zillah and city judges are 
further authorized to admit a second or special appeal, from the judgments 
passed by registers in appeals referred to them under clause fourth, Sec- 
tion 8, of this Regulation, as well as from the judgments of sudder ameens, 
on appeals referred to them, from the original decisions of moonsiffs. In 
receiving and trying such special appeals, the zillah and city judges are to 
be guided by the rules contained in Section 2, of Regulation 26, 1814.” 
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To prevent the time of the zillah and city judges from being occupied 
with the trial of petty suits, and consequently to enable them to determine 


* The construction given by the court of sudder dewanny adawlut to the second 
clause of Section 3, Regulation 6, 1813, in cases of dispute tegarding land referred to 
arbitration, viz. that the summary process thereby authoyized is subsidiary to a regular 
suit, has been already noticed. In the register’s circular letter of the 24th February, 


1816, it was further stated ‘ that their construction of the second clause of Section 3, 


Regulation 6, 1813, and of the validity of private awards summarily enforced by the 
zillah or city courts, in pursuance of that clause, is equally applicable to the private 
awards referred to in the concluding part of the second clause of Section 5, of the 
same Regulation. See the grounds of this construction more fully specified in the 
circular letter above-mentioned ; page 93, of the Circular orders of the sudder dewanny 
udawlut, printed at Calcutta in the year 1817. 

> This clause is cited ai length under the head of Courts of Registers. 
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causes of magnitude with greater expedition, they were empowered, by Sec- 
tion 6, Regulation £3, 1793, to authorize the registers of their respective 
courts to try and decide suits for money, or any personal property, in which 
the amount or value contested should not exceed two hundred sicca rupees ; 
and suits for malgoozary land, the annual produce of which should not be 
above two hundred sicca rupees; or for lakheraj land the proceeds of which 
should not be more than twenty sicca rupees per annum. But the same 
regulation directing that the decrees passed by the register were to be coun- 
tersigned by the judge, to denote his approbation of them; and were not to 
be considered valid unless they were so countersigned; he was obliged to 
revise the proceedings of the register in every case ; which often occupied as 
much of his time as would have been required for the trial of the suit in the 
first instance; and tended to defeat the object of the reference. With a view 
therefore to the more full attainment of that object, the section above men- 
tioned was rescinded by Regulation 8, 1794, and the decision of the register 
was declared final in all suits referred to him for money or personal property, 
the amount or value of which should not exceed twenty-five sicca rupees; 
under a discretionary power, reserved to the judges of the zillah and city 
courts, of revising the decisions passed by the registers in such cases, when- 
ever the decrees of the latter might appear to them obviously unjust or erro- 
neous. It was, at the same time, provided, that from all decisions passed by 
the register, in suits for real property, or for personal property exceeding 
twenty-five sicca rupees, an appeal should lie to the provincial court of the 
division, under the rules prescribed regarding appeals from decisions passed 
by the judge. But this provision being found to interfere with the more im- 
portant duties of the provincial courts of appeal, it was enacted by Regula- 
tion 36, 1795, that the appeal from the register’s decision, before allowed to 
the provincial court, should in future lie to the judge of the zillah or city 
court ; under rules similar to those prescribed regarding appeals to the pro- 
vincial courts from decisions passed by the judges. These provisions were 
extended to Benares by Regulations 12 and 54,’ 1795; and were re-enacted 
for the ceded provinces in Regulation 12, 1803. But it was subsequently 
found necessary, for the more expeditious decision of suits in the zillah and 
city courts, to empower the judges by Section 6, Regulation 49, 1803, (re- 
enacted for the ceded provinces in Section 16, Regulation 8, 1805,) when- 
ever, on consideration of the number of causes under reference to ther regis- 
ters, and the number depending before themselves, it might appear to them 
conducive to the more speedy administration of justice, to refer to their regis- 
ters, for trial and decision in the first instance, any causes depending in their 
respective courts, for money or other personal property, not exceeding in 
amount or value the sum of five hundred sicca rupecs; or for malgoozary 
land, the annual produce of which might not exceed five hundred sicca ru- 
pees; or for lakheraj land the produce of which might not be more than 
fifty sicca rupees per annum ; or any other description of real property, the 
computed value of which might not be above five hundred sicca rupees. 
Section 6, Regulation 8, 1794, whereby the decision of the registers was 
made final in suits for personal property not exceeding twenty-five sicca ru- 
pees, was at the same time rescinded ; as suits within this amount may some- 
timés involve questions of a general and important nature, wherein an erro- 
neous decision, not revocable by appeal, might be of serious ill consequence ; 
and it was provided, that an appeal should lie to the zilluh and city judges 
from all decisions passed by their registers, if the appcal be preferred in cot.- 
formity to the general rules for appeals. The whole of the provisions which 
have been cited, are, however, superseded by the rules now in force, under 
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the following enactments of Regulation 24, 1814,* in all the provinces de- 
pendent on the presidency of Fort William.— 

§ 8. “ The judges of the zillah and city courts are authorized to refer to 
their registers, for trial and decision in the first instance, any original depend- 
ing suits, in which the value or amount of the claim, calculated according to 
the provisions of Section 14, Regulation 4, 1814, may not exceed five hundred 
rupees. In the trial of all causes referred to the registers of the zillah and 
city courts under this clause, they shall be guided by the general provisions in 
force for the trial of civil suits in the zillah and city courts. Second. On all 
suits referred to registers under the preceding clause, or under the regulations 
heretofore in force, which may be decided by them subsequently to the Ist of 
February, 1815, the registers shall be entitled to receive one moiety of the 
institution fee, or of the amount of the stamp duty, substituted for such institu- 
tion fee by Regulation 1, 1814. Third. Provided however, that the registers 
shall not be entitled to receive any fee or remuneration on causes, which may 
be dismissed by them from the non-attendance of the plaintiff, or upon any 
other ground of nonsuit or default, without a determination on the merits of 
the suit. Fourth. Provided further, that in suits depending before a register, 
which may be adjusted by razeenamah, previously to the pleadings being com- 
pleted and read, the register shall not be entitled to any fee ; but the whole 
of the institution fee, or of the stamp duty substituted for such institution fee 
by Regulation 1, 1814, shall be returned to the party who may have paid the 
same, or to his legal representative. th. If the razeenamah shall be filed 
after the pleadings have been completed and read, a moiety only of the insti- 
tution tee, or of the stamp duty substituted for such institution fee, shall be 
returned to the party who may have paid the same, or to his legal representa- 
tive ; and the register shall be entitled to receive the remaining moiety of such 
institution fee or stamp duty. Stath. An appeal shall lie to the zillah or city 
judges from all decisions passed by registers in suits referred to them under 
this section, provided the appeal be preferred in conformity with the ge- 
neral rules and conditions prescribed for the admission of such appeals.* 


In Section 4 of this Régulation, it is enacted, that ‘ no person shall be hereafter 
deemed qualified to hold the office of register of a zillah and city court, or of a provin- 
cial court, or of register or deputy register of the sudder dewanny adawlut, unless he 
shall have obtained a certificate from the Council of the College of Fort William, sig- 
nifying that he is duly qualified to enter upon the public service, in conformity with 
the statutes of the College.” 

* These are the same with the rules prescribed for appeals to the provincial courts ; 
except that by the second clause of Section 8, Regulation 36, 1795, extended to Benares 
by Section 2, of Regulation 54, 1795, and re-enacted for the ceded provinces in Section 
10, of Regulation 12, 1803, it is directed that * the petition of appeal shall be pre- 
sented within thirty days after the date of the decision, either to the register, or to the 
judge ; but the judge is empowered to admit the appeal, although the petition should 
be presented after the prescribed time; provided the appellant can show, to his satis- 
faction, good and sufficient cause for not having filed the petition within the limited 
period.” It is further provided by the second and third clauses of Section 8, Regu- 
lation 26, 1814, that ** any party who may be desirous of appealing from a judgment 
passed against him, subsequently to the 1st February, 1815, by a sudder aumeen, or 
register, or a judge of any zillah or city court, from which a regular appeal may be.ad- 
missible under the regulations, shall be at liberty to present his petition of appeal, 
without an authenticated copy of the decree, to the judge of the zillah or city in which 
the decision may have been passed. Such petition of appeal shall not be required to 
contain the specific grounds or reasons of the appeal; but may stafe shortly that the 
party, being dissatisfied with the judgment, is desirous of appealing from it. The peti- 
tion must be written on stampt paper, according to the rules and provisions contained 
in Sections 13 and 14, Regulation 1, 1814; and must be accompanied by the prescribed 
security for the eventual vosts in appeal. ‘The zillah or city judge, after referring to. 
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Seventh. In lieu of the rules contained in Section 8, Regulation 49, 1803, it 
is hereby declared, that the decrees which may be passed by the zillah and 
city judges on such appeals subsequently to the 1st of February, 1815, shall 
be final, whatever may be the amount adjudged or disallowed by them, unless 
the provincial court should see sufficient reason for admitting a special appeal 
from such decisions, under the provisions of Section 2, Regulation 26, 1814.” 
§ 9. ‘* First. Exclusively of the ordinary jurisdiction of registers of the zillah 
and city courts, as explained in the preceding section, the Governor General 
in Council shall be deemed competent to invest the register of any zillah or 
city court with special additional powers in the trial and decision of regular 
civil suits, under the following rules. Second. Whenever the accumulation 
of civil suits, or the arrears of business depending in any zillah or city court, 
may render it impracticable for the judge of such court to try and determine 
the suits depending before him with sufficient promptitude and dispatch, and 
the court of sudder dewanny adawlut may be of opinion, either in consequence 
of a report from the judge of such zillah or city, or from any other informa- 
tion before them, that the register of such zillah or city court is duly qualified 
by his experience, industry, and abilities, to be entrusted with the whole or 
any part of the special powers described in clauses fourth and sixth of this 
section, the sudder dewanny adawlut shall communicate their sentiments on 
the subject to government, accompanied by a statement of the number of civil 
suits of every description depending respectively before the judge and the 
register of such zillah or city court. Third. On the receipt of such report 
from the sudder dewanny adawlut, or upon any other information before go- 
vernment, it shall be competent to the Governor General in Council to invest 
such register with the whole or any part of the special powers described in the 


following clauses of this section ; and information shall be communicated in 
every instance in which such powers may be vested in a register, to the sudder 
dewanny adawlut, to the provincial court of the division, and to the zillah or 


city judge. Fourth. The register may be specially empowered to try and 
determine any depending suits in appeal from the original decisions of moon- 
siffs or of sudder ameens, which the zillah or city judge may think proper to 
refer to him : the decision of the register on such appeals shall be final, unless 
the zillah or city judge shall see sufficient reason for admitting a second or 
special appeal under the provisions contained in Section 2, Regulation 26, 
1814. Fifth. On suits, which may be referred to a register under the fore- 
going clause, and which may be decided by him on an investigation of the 
merits, the register shall be entitled to receive the full amount or value of the 
institution fee, or of the stamp duty substituted for such fee by Regulation 1, 
1814, subject to the provisions contained in clauses third, fourth, and fifth, 
of the preceding section. Sith. The register may be further specially em- 
powered to try and decide any suits exceeding five hundred rupees in value 
or amount, originally instituted in the zillah or city courts, which the judge 
of such court may think proper to refer to him. In the trial of all causes, 
which may be referred to a register under this clause, or under clause fourth 
of this section, the register is to be guided by the rules which are prescribed 
for the trial of similar causes before the judges of the zillah and city courts. 
Seventh. On every suit, which may be referred to a register under the pre- 
ceding clause, and which may be decided by him on an investigation of the 
merits, the register shall be entitled to receive a fee of sixteen rupees ; but 


85 


And the deci- 
sion of the 


judge on such 
appeals shall 


be final. 
Exception. 


Section 9. 
Registers may 
be invested 
with further 
additional 
powers in the 
trial of snits, 


The sudder 

ewanny 
adawlut to re- 
port to go- 
vernment 
when such fur- 
ther powers 
may he requi- 
site. 


Mode of grant- 
ing such powe 
ers to a regis- 
ter. 


Appeals from 
the decisions 
of moonsiffs 
and sudder 
amecns may 
be referred to 
registers, 
whose deci- 
sions on them 
shall be final, 
Exception. 
What fees the 
register shal] 
receive for de» 
ciding such 
suits, 


Original suits 
exceeding 500 
rupees in a 
mount may be 
referred to re- 
gisters. 


What fees the 
register shall 

be entitled ta 
receive on de- 


ciding such 


the register shall not be entitled to receive any fee or remuneration on such suits on an in- 


° : : 
the decree in the original record of the suit, shall then admit the appeal ; provided ae 
the petition of appeal, and the security required, shall have been duly presented, ri 
mode above prescribed, within the periods limited for the admission of such appea 


vestigation of 
the merits. 


86 


But shall 1e- 
ceive no fee in 
cases of non- 
suit; or of ad- 
justment be- 
tore the plead- 
ings have been 
read. 

To receive 
tight rupees 
when the ra- 
zeenamiali 
may be filed 
after the pro- 
ceeding» have 
been read. 


An appeal 
shall lie to the 
provincial 
court from de- 
cisions passed 
by registers in 
such suits, 


Processes to a 
register froma 
provincial 
court how to 
he issued. 


And commn- 
nications from 
register to pro- 
vincial court 
haw to be 
made. 
Special pow- 
ers not to be 
exercised by 
registers with- 
out the previ- 
ous sanction of 
government, 
and such pow- 
ers may at any 
time be re- 
soked by the 
Jovernor Ge- 
neral in Coun- 
cil. 


Section 10. 
Judges may 
recal suits re- 
ferred to re- 
wisters or 
to sudder 
nmeecns, 


Section 11. 
Powers vested 
in the zillah 
and city 
judges with 
regard to the 
mode of sign- 
ing processes 
and examining 
witnesses, 


And in degis- 
ters. 


COURTS OF REGISTERS. 


suits, which may be dismissed from the non-attendance of the plaintiff, or 
upon any other ground of nonsuit, or default, without a determination on the 
merits of the suit. Eighth. When a suit referred to a register under clause 
sixth of this section, may be adjusted by razeenamah previously to the plead- 
ings being completed and read, the register shall not be entitled to receive any 
fee; but the whole of the institution fee, or of the stamp duty substituted for 
such fee, shall be returned to the party who may have paid the same, or to 
his legal representative. Ninth. If the razeenamah shall be filed after the 
proceedings are completed and read, a moiety of the institution fee, or of the 
stamp duty substituted for such fee, shall be returned to the party who may 
have paid the same, or to his legal representative, and the register shall be en- 
titled to receive a fee of eight rupees from the amount of the remaining 
moiety. Zenth. From all decisions passed by a register on suits referred to 
him under clause sixth of this section, an appeal shall lie to the provincial 
court in the same manner, and under the same provisions, as if such suits had 
been tried and determined in the first instance by the zillah or city judge. 
Eleventh. In cases, in which an appeal may lie to the provincial court from 
the original decision of a register under clause sixth of this section, as well as 
in all cases in which a provincial court may have occasion to issue process re- 
garding causes decided by or depending before a register, such process shall 
be transmitted to the judge of the zillah or city, who shall forward the same 
to the register ; or shall himself comply with the exigency of it, if from ab- 
sence or any other sufficient cause the register may be prevented from,éo 
doing. In like manner all returns and communications from a register to a 
provincial court, or to any other court, authority, or office, shall be made 
through the judge of the zillah or city in which such register may be em- 
ployed. Twelfth. Upon the death, removal, or resignation of any register, 
who may have been invested with special powers under the provisions of this 
regulation, the person succeeding to the office of register shall in no case be 
entitled to exercise such special powers without the previous sanction of the 
Governor General in Council ; and it shall at all times be competent to the 
Governor General in Council to revoke the special powers, which may have 
been entrusted to the register of a zillah or city court under this section, either 
in consequence of the arrears of depending business having been sufficiently 
reduced, or for any other cause, which in the opinion of the Governor Ge- 
neral in Council may render the adoption of that measure expedient,” 
§ 10. ** The judges of the zillah and city courts are at all times authorized 
to recall from the registers, and from the sudder ameens, any depending suits, 
which may have been referred to them under the present or former regu- 
lations, and which, for the more speedy administration of justice, or for any 
other reason, the zillah or city judges may deem it proper to determine them- 
selves in the first instance, or to refer to any other competent authority.” 
§ 11. “ Jarst. The judges of the zillah and city courts are authorized to em- 
ploy their registers and assistants in signing and issuing any process of court, 
to which the signature of the judge may not be specially required by any re- 
gulation. ‘They are further authorized to employ their registers and assistants, 
or any of their principal native officers, in taking down the depositions of 
witnesses, whom they may not have time to examine viva voce themselves; 
provided, that such depositions be taken in open court in the presence of thes 
parties, or their authorized pleaders, whose attestations shall be subscribed to 
all depositions so taken in testimony of their having been present ; and if any 
question or dispute shall arise in taking the deposition of a witness so exa- 
mined, the judge shall, as soon as may be practicable, enquire Mito the ques- 
tion, and shall pass such order as may appear to him to be proper. 
Second. The registers of the zillah and city courts may in like manner cause 
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the depositions of witnesses, in suits referred to them, to be taken before their 
assistants, or before any of their principal native officers, whenever the adop- 
tion of that measure may appear to be indispensably necessary for the speedy 
determination of such suits.” § 12. ‘ First. Such parts of the rules in force 
as require that the registers of the zillah and city courts shall hold their sit- 
tings for the trial of civil suits referred to them in the court house of the zillah 
or city dewanny adawlut, and that all process, which it may be necessary to 
issue in such suits, shall be issued under the seal of the zillah or city court, 
and be executed by the officers of that court, are hereby declared subject to 
the following modifications. Second. It shall be competent to the Governor 
General in Council to appoint one or more registers in any zillah or city court, 
in addition to the person holding that office under the established constitution 
of the courts. Such additional registers shall be denominated second, or 
third register, and shall possess the same powers and perform the same duties 
as the registers to the zillah and city courts under the regulations in force, 
and the following provisions of this section. Zhird. It shall further be com- 
petent to the Governor General in Council to, station the register or registers 
at any place or places within the jurisdiction of a zillah or city court of 
dewanny adawlut, and whenever a register may be stationed at any place, not 
being the sudder station of the zillah or city court, the sittings and proceed- 
ings of such registers shall be held in a convenient and open court room to 
be provided for that purpose at such place as government may direct. 
Fourth. When a register may be stationed at any place, not being the station 
of the zillah ur city dewanny adawlut, all process, which it may be necessary 
to issue in suits referred to, or in matters cognizable by, such register, shall be 
issued under the official seal and signature of the register, and shall be exe- 
cuted by the officers specially appointed for that purpose, in concurrence with 
the officers of the zillah or city court, in cases in which their aid may be re- 
quisite. £i/th. The judges of the zillah or city courts, and the public officers 
acting under them, are required to aid and support the execution of any pro- 
cess which may be issued by the registers in the mode prescribed; and an 

disobedience or resistance to process so issued is hereby declared to be liable 
to the same penalties, as disobedience or resistance to the process of a zillah 
or city court. Sixth. The judicial powers of a register, who may be stationed 
at a place not being the station uf the zilleh or city dewanny adawlut under 
the provisions of this section, shall be the same as those of the registers em- 
ployed at the station of the zillah or city courts, viz. to try and decide accord- 
ing to the regulations in force any suits or matters, which may be referred to 
them by the zillah or city judges, and which may be cognizable by such re- 
gisters, either in their ordinary jurisdiction, or under the special powers with 
which they may be vested in conformity with Section 9, of this regulation. 
Seventh. Provided however, that it shall be competent to the Governor Ge- 
neral in Council, to invest any register, who may be stationed under the pro- 
visions of this regulation at a place not being the station of the zillah or city 
dewanny adawlut, with original jurisdiction within local defined limits, in the 
cognizance and trial of summary suits for the recovery of arrears of revenue, 
and in all other cases in which a summary action is allowed by the regulations 
in force.’ Highth. In receiving and trying such summary suits, the register 


’ The registers stationed in conformity with this section being frequently authorized 
to exercise the powers of joint magistrate in several contiguous districts, the following 
additional provisipns were enacted in Regulation 2, 1815, 2. «It shall be compe- 
tent to the Governor General in Council to extend the original jurisdiction, which may 
be vested in a register, with regard to the cognizance and trial of summary su:ts under 
clause seventh, Section 12, Regulation 24, 1814, to those portions of other districts, 
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shall possess the same authority, and shall proceed in the same manner, as if 
the case had been referred to him by the zillah or city judge. The decisions 
‘of the register on such suits shall be appealable or not, according to the esta- 
What regular blished rules for appeals, which may be applicable to the case. Ninth. In re- 
Suen be ferring regular civil suits or appeals for trial and decision to a register, sta- 
ferred to 1e- tioned at any other place than the fixed station of the zillah or city dewanny 
tioned at any 2¢awlut, and who may also have been entrusted with a local jurisdiction as 
other place joint or assistant magistrate, the judge shall generally select, in preference to 
Renan others, depending suits or appeals, in which the cause of action may have 
the zillah or arisen, or the parties may reside, within the local jurisdiction entrusted to 
Reports to be SUCh register in his capacity of joint or assistant magistrate. Tenth. The 
furnished by monthly, half yearly, or other periodical reports, which are prescribed by the 
stationed, _egulations, shall be furnished by such registers to ihe inde of tbe one . 
city courts, in whose jurisdiction they may be employed, in order that suc 
es may be sneorporated with ale which the zillah and city judges are 
required to furnish to the provincial courts, and to the sudder dewanny 
Through what adawlut. Eleventh. All official correspondence or communications addressed 
panel by such registers to the courts of justice, or to other public authorities, shall 
ence of such be transmitted through the channel of the respective judges of the zillah or 
jesister: sha! city courts, except in instances, which may appear to require immediate dis- 
patch. But in all cases in which such registers may find it necessary to trans- 
mit any official communication to a court or other public authority, in any 
other mode than through the zillah or city judge, they shall forward a copy 
of such communication, with as little delay as possible, for the information of 
Instructions to the zillah or city judge. Twelfth. In all matters of form or practice, relative 
br the muider 0 the proceedings of a register stationed at any place not being the fixed 
dewanny —_— Station of the zillah or city court, under the foregoing provisions, for which 
baa pro. 20 express rule may be prescribed in this or any other regulation, the 
iar by ane shall be guided by the instructions of the court of sudder dewanny 
" adawlut. 
Further provi- ‘The following further provisions for facilitating the trial of appeals from 
ia, Regents decisions of registers, and for empowering the zillah and city judge to ‘refer 
9, 1819, original civil suits, not exceeding, in amount or value the sum of five hun- 
dred rupees, to the register of the provincial court of the division, are enacted 


in Regulation 9, 1819. 


in which such register may be authorized to exercise the powers of joint magistrate.” 
§ 3. ‘* The provisions contained in clauses fourth, fifth, eighth, and twelfth, Section 12, 
Regulation 24, 1814, shall be considered to be equally applicable to summary suits 
cognizable by a register under the original jurisdiction, which may be vested in him in 
conformity with the preceding section, as to those which he may be authorized to re- 
ceive and try under clause seventh, Section 12, Regulation 24,1814.” § 4. « It shall 
be the duty of the register to transmit, at such times as may be found convenient, the 
original proceedings held by him in the trial of summary suits under Section 2, of this 
regulation, together with the usual periodical reports regarding such suits, to the 
judge of the zillah or city within whose jurisdiction such summary suits may have 
originated.” 

* Under the provisions cited from the ninth and twelfth sections of Regulation 24, 
1814, for the appointment of additional registers to the zillah and city courts, investing 
them with special powers, and stationing them at any place within the local jurisdic- 
tion in which they may be employed, it was deemed unnecessary to continue the office 
of assistant judge, which had been established for the more speedy investigation and 
decision of civil causes, in some of the zillah and city courts, under the second, third, 
and fourth sections of Regulation 49, 1803 ; as stated in the first edition of this Ana« 
lysis; page 98. It was therefore enacted by Section 3, of Regulation 24, 1814, that 
“from and after the Ist of February, 1815, the office of assistant judge in the 
zillah and city courts shal. be abolished.” 
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§ 8. “ First. In addition to the special powers which, under the provisions 
of Section 9, Regulation 24, 1814, may now be conferred upon zillah and 
city registers, it is hereby further provided, that it shall be competent to the 
Governor General in Council, on the recommendation of the sudder dewanny 
adawlut, to invest any person exercising the functions of a register of a zillah 
or city court, with powers to try and determine depending appeals from deci- 
sions which may have been passed by another register, on the class of suits 
specified in Section 8, of the regulation abovementioned. The zillah and 
city judges are hereby authorized to refer to registers so empowered any syts 
of the description above adverted to, and such registers will be entitled to the 
same fees as they would have received, had the suits in question been tried by 
them in the first instance. Second. No person however shall be vested with 
the power in question, who may not have been employed in the judicial depart- 
ment for a period of at least six years; nor shall he be competent to try such 
appeals except in cases in which the original decision may have been passed 
by a register junior in the service, to the individual on whom the special power 
in question may be conferred. Third. The provincial courts are empowered 
to admit a second or special appeal, from the decisions which may be passed 
by registers under the foregoing clauses of this section, and such special ap- 
peals are to be admitted and tried in the same manner as other special appeals, 
cognizable by the provincial courts.” § 9. ‘ The judges of the zillahs and 
cities, within whose jurisdiction the cutcherries of the provincial courts may 
be respectively situated, are hereby authorized to refer to the register of such 
provincial court, any original civil suits cognizable by the zillah and city re- 
gisters, under Section 8, Regulation 24, 1814, and which may be now or 
hereafter depending in the zillah or city courts. In the trial of such suits, 
the registers of the provincial courts will exercise the same powers, and will 
be guided by the same rules, as those which are applicable to the zillah and 
city registers generally ; and they will also be entitled to the same fees, on the 
decision of suits, as the zillah and city registers ; but they will be careful that 
the trial of such suits be not allowed to interfere with their primary duties as 
registers of the provincial courts.” 


Courts of Native Commissioners. 


For the further relief of the judges of the zillah and city courts, in the trial 
of petty suits for personal property ; as well as to save the parties and wit- 
nesses in such suits from the inconvenience to which they would be subjected 
by the necessity of attendance at the court of the zillah or city, if this were 
the only local tribunal ; and to promote, by additional subordinate judicatures, 
the general speedy administration of civil justice ; native commissioners were 
appointed in each zillah and city jurisdiction, to try, in the first instance, suits 
for money, or other personal property, not exceeding fifty rupees, under the 
provisions of Regulation 40, 1793; extended to Benares, with modifications, 
by Regulation 31, 1795; and re-enacted, with amendments, for the ceded 
provinces, in Regulation 16, 1803. By Section 26, of the regulation last 
mentioned (re-enacted for the lower provinces and Benares, in Section 9, Re- 
gulation 49, 1803) the court of sudder dewanny adawlut were also empow- 
ered to sanction the appointment of head native commissioners in any city or 
zillah, wherein such appointment might appear to the court advisable, for the 
trial of suits referred to them by the judge, for personal property not exce2d- 
ing in amount’or value one hundred sicca rupees; or the property or pos- 
session of land, the annual produce of which, if malgoozary, might not be 
above one hundred sicca rupees ; or more than ten sicca rupees, if lakhera) ; 


89 


Section 8. 
Judges of zil- 
lah and city 
courts empow- 
eed to refer 
to their 1egis- 
tors appeals 
Hom decisions 
of other regis- 
tets, iIncertain 
Cases, 


Qualification 
necessary tu 
enable them tu 
decide on such 
appeals. 
Prolubition 
against their 
hearing ap- 
peals in cases 
decided by 
thetr seniors 
in the service, 
Provincial 
courts empow 
eied to admit 
and decide ou 
such special 
appeals. 
Section 9. 
Zillah and city 
Judges em- 
powered to re- 
ter suits cogni- 
zable by then 
registers to 
the registers 
of provinejal 
couits. 


Such suits not 
to interfere 
with their du- 
ties as regis- 
ters of pro- 
vincial courts. 


Native com 
missioners, for 
the trial of 
petty snits, ror 
money and 
personal pro- 
perty, ap- 
pointed under 
R. 40, 1793, 
extended to 
Benares, with 
madiheations, 
by R.31, 1795 ; 
and re-enact- 
ed, with a- 
mendments, 
foi ceded pro- 
vinces, 10 

R. 16, 1803. 
And provision 
made for ap- 
pomtment of 
head native 
commissioners 
in Section 26, 
R, 16, 1803 ; 
re-enacted for 
the lower pro- 
vinces and 


90 


senares, in 
Section ©, RR 
4%, 103. 
Turther prove 
sions in Regu 
Jation 15, 1803. 


But the whole 
of these Ke gu 
lations rts. 
cinded, or su- 

emeded, by 

23, IST. 
Rules now in 
toree under 
that Reyula- 
thon. 


Section 6. 
Newestablish- 
ment of moon 
siffs to be sub 
mitted to the 
plovneial 
courts by the 
zillah and city 
judges. 


Jurisdictions 
of moonstls to 
coriespoud 
with police ju- 
risdictions. 
Measures tobe 
adopted by 
villah and city 
judges, when 
the number of 
moonsifls em- 
ployed shall be 
gieater or 
smaller than 
that of the 
police juns 
dictions 
Forme. sun 
nuds te be can- 
celled and new 
snumids to be 
vianted to 
moonsifis, 
when the pre- 
scnibed a 
rangements 
shall have 
been sane tion 
ed by the pro- 
vinclal courts. 


COURTS OF NATIVE COMMISSIONERS. 


or for any other description of real property, the computed value of which 
might not exceed one hundred sicca rupees. Further provisions were made 
by Regulation 15, 1805, for constituting the Mahomedan and Hindoo law 
officers of the zillah and city courts, sudder ameens, or head referees, by 
virtue of their offices; and for enabling the court of sudder dewanny adawlut 
to authorize the appointment of more than one head native commissioner, in 
addition to the law officers, whenever it might appear expedient, on consi- 
deration of the number of civil causes depending in any zillah or city court. 
The whole of the regulations abovementioned, as well as other subsidiary rules 
connected with the office of native commissioners, are however rescinded or 
superseded by the following rules now in force under Regulation 23, 1814, 
entitled “ A regulation for reducing into one regulation, with amendments 
and modifications, the several rules which have been passed regarding the 
office of moonsiffs or native commissioners, and of sudder ameens or head 
commissioners ; for modifying and extending their respective powers in the 
trial and decision of civil suits ; and for authorizing them to discharge certain 
additional duties under the direction of the zillah and city judges.” 

§ 6. “ First. The judges of the several zillahs and cities shall, on the 
reccipt of this regulation, prepare and submit to the provincial court a new 
establishment of moonsiffs, whose local jurisdictions shall be so arranged as 
to correspond exactly with those of the thannahs or local police jurisdictions, 
They shall at the same time report to the provincial court the name of the 
town or village in each jurisdiction, which may be most centrical, or other- 
wise most conveniently adapted for the establishment of each moonsiff’s cut- 
cherry. Second. The jurisdiction of the moonsiffs shall have the same local 
denomination as that of the corresponding police jurisdiction. Third. If the 
number of persons now holding the office of moonsiff in any zillah or city 
should exceed that of the police jurisdictions, the judge shall select from them 
those individuals, of whose capacity and integrity he entertains the most favo- 
rable opinion. But if the number of moonsiffs should be less than that of 
the police jurisdictions, the judge shall select such an additional number of 
persons for the office of moonsiff as may be necessary: in both instances he 
shall report the grounds of his selection to the provincial court with reference 
to the provisions of Section 8, of this regulation. Fourth. When the selec- 
tion of moonsiffs for each zillah or city, and the places in which their res- 
pective cutcherries are to be held, shall have been approved by the provincial 
court, the whole of the sunnuds, which may have been formerly granted to 
moonsiffs shall be recalled and cancelled ; and new sunnuds, drawn up ac- 
cording to the form No. 1,' shall be furnished to all those, whose appoint- 


' Form of Sunnud to be granted to persons appointed to the office of Moonsiff: 


“J, A.B. judge of the zillah or city of in virtue of the powers 
vested in me by Regulation 23, 1514, do hereby appoint you C. D. to the office of 
moonsiff of with the same local jurisdiction as that of the police ju- 
risdiction of you are to hold your cutcherry at and are 
to afhx this sunnud or a copy of it, duly authenticated, in some conspicuous place in 
the cutcherry. Under the rules now in force, you will receive the remuneration to 
which you may be entitled for the trial and decision of suits from the zillah or city 
court; and you are not entitled to reccive any institution or other fee, any deposit "or 
sum of money, or valuable consideration from any parties, or other persons, on ac- 
count of the institution or trial, the proceedings, process, or decision, of any suit before 
you. You arc not empowered to take or demand any security, to levy any fine, or to 
execute any decree, without the previous sanction and orders of the zillah or city 
court in each instance. You are to hear and determine all suits cognizable by you, 
and to execute all other duties entrusted to you in your capacity of moonsiff, in strict 
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ments may be confirmed and sanctioned by the provincial court under the 

preceding clause. Fifth. The offices of those moonsiffs, whose appointments 

under the first part of clause third of this section will be no longer necessary, 

shall be abolished ; and the zillah and city judges shall adopt the necessary 
measures for transferring the papers and proceedings in depending causes to 
the jurisdictions of those moonsiffs, to which they may respectively appertain.”’ 
§ 7. * The provincial courts are empowered to include two or more «n irr 

police jurisdictions within that of one moonsiff, and to abolish any of thos 

offices whenever local or special circumstances may in their judgment render 
it expedient: they are further at all times authorized to cause the cutcherry 
of a moonsiff to be removed from the town or village in which it may be held, 
to any other town or village within the limits of the same moonsiff’s jurisdic- 
tion, which may appear more convenient.” § 8. “ First. In the future 
nomination of individuals for the office of moonsiff, the zillah and city judges 
are not restricted to any particular classes or descriptions of persons, provided 
that they are either of the Hindoo or Mahomedan persuasion ; but are requir- 
ed generally to select, in preference to other individuals, such of the pergunnah 
or city cazees as tnay appear to be duly qualified for the trust. Second. The 
zillah and city judges shall communicate to the provincial court such informa- 
tion as they may have obtained regarding the age, capacity, character, educa- 
tion, and past employments of any person, whom they may recommend for 
the office of moonsiff ; and no person shall be authorized to officiate as moonsiff 
without the previous sanction of the provincial court.” § 9. “ Furst. When- 
ever a zillah or city judge shall see cause for the removal of a moonsiff on 
the ground of any misconduct, neglect of duty, incapacity or other disqualifi- 
cation, the judge shall report the circumstances of the case with his opinion 
on the subject, to the provincial court, who will pass such order on the report 
as may appear to be proper, or will call for any additional information, or 
direct any further enquiry, which the nature and circumstances of the case 
may require. Second. Whenever a moonsiff may be guilty of exaction, or of 
any other gross act of misconduct, the judge is authorized to suspend him 
from his office; but in such instances it shall be the duty of the judge to re 

port the circumstances of the case without delay, for the information and or- 
ders of the provincial court. herd. In other cases of misconduct and neg- 
lect of duty, which may not be of a nature to require either the suspension or 
dismissal of a moonsiff from his office, the judge is authorized to impose on 
the moonsiff a fine not exceeding twenty rupees in amount ; and the order of 
the judge in such cases shall be final. ourth. No moonsiff shall be removed 
from his office unless the provincial court shall be satisfied that there is 
sufficient cause for his removal.” § 10. “ First. Moonsiffs shall be liable 
to an action in the civil court for corruption in the discharge of their trust, 
or for extortion, or for any oppressive or unwarranted act of authority ; and 
upon proof of the charge to the satisfaction of the judge, he shall cause the 
offender to pay such damages and costs to the party injured as may appear to 
be equitable, Second. Moonsiffs shall also be liable to a criminal prosecu- 
tion for corruption, extortion, or other misdemeanor committed by them in 
the discharge of any part of their duty ; and on conviction before the court 01 
circuit shall be subject to fine and imprisonment proportionate to the nature 
and circumstances of the case; but no moonsiff shall be hable to be pros- 
cuted for want of form or for error in his proceedings or judgments ; noi 

shal] any process be issued against a moonsiff, who may be charged with cor- 
ruption, extortjon, or any oppressive and unwarranted act of authority, unles- 


conformity with the rules prescribed in the regulations now in force, or which may 
hereafter be enacted.” 
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the judge shall be previously satisfied by sufficient evidence, that there is rea. 
son to believe the charge to be well founded.” § 11. ‘ Every person who 
may in future be appointed to the office of moonsiff, will be furnished by the 
judge with a sunnud drawn up according to the form No. 1. and previously 
to entering upon the duties of his office, he shall take and subscribe an oath 
according to the form prescribed in No.2." The judge however is empow- 
ered in all cases in which he may deem it expedient, to exempt such moonsiff 
from taking the oath, and to cause him to subscribe a solemn declaration to 
the same effect.” § 12. ‘“ Whenever asunnud may be granted to a moonsiff 
under the preceding section, a copy of it under the official seal and signature 
of the judge shall also be delivered to him, in order that it may remain per- 
manently affixed in some conspicuous place in his cutcherry.” § 13. ‘ First. 
The persons who may be invested with the powers of moonsiff under this 
regulation, are empowered to receive, try, and determine, all suits preferred 
to them against any native inhabitant of their respective jurisdictions, for 
money or other personal property, not exceeding in amount or value, the 
sum of sixty-four sicca rupees, provided that the cause of action shall have 
arisen within the period of one year previously to the institution of the suit, * 
and that the claim include the whole amount of the demand arising from 
such cause of action ; and provided further, that the claim be really for money 
due, or for personal property or for the value of such property ; and be not 
for damages on account of alleged personal injuries, or for personal damages 
of whatever nature. Second. ‘The moonsiffs are prohibited from hearing, 
trying, or determining any suits, in which they themselves, or their relatives, 
or dependants, or the vakeels, or other persons employed in their cutcherries, 
may be parties, or in which a British subject, or an European foreigner, or 
an American may be a party. Third. They are further prohibited from re- 
ceiving or trying any suits, which persons may desire to prefer to them in 
forma pauperis. § 14. ‘ Moonsiffs are themselves to investigate the suits 
cognizable by them in a public cutcherry, or court room, and are not to 
allow their officers, servants, or dependants, or any other person to interfere 
therein. In receiving, trying, and determining suits, they shall be guided by 
the rules prescribed in the following sections, and in points not expressly pro- 
vided for in this regulation, they shall observe as nearly as may be practicable 
the rules prescribed in the regulations for the guidance of the zillah and city 
courts in the trial and decision of civil suits.” § 15. “ First. No person 
shall be allowed to plead or act as a vakeel in the court of any moonsiff, un- 
less he be a relative, servant, or dependant of the person, for whom he may 
be appointed to act; or unless he shall have received a sunnud of appoint- 


1 Form of Oath to be administered to persons appointed to the office of Moonsiff. 


«<I, A. B. appointed to the office of moonsiff of do solemnly 
swear, that in the trial and determination of all suits, which may come under my cog- 
nizance, and in the execution of all the other duties of my office, 1 will act according 
to the best of my abilities and judgment, without partiality, favor, or affection; that I 
will not directly or indirectly receive, or knowingly allow any other person to receive, 
any money, effects, or property, on account of any suit that may come before me for 
decision, or on account of any public duty which I may have to execute. I will strict- 
ly adhere to all the rules prescribed for my guidance, and 1 will in all respects truly 
and faithfully execute the trust reposed in me.” 

2 By Section 12, Regulation 19, 1817, the period is extended to three years ; and it 
is declared that after the promulgation of that regulation, * it shallthe competent to 
moonsiffs, appointed under the provisions of Regulation 23, 1814, to receive, try, and 
determine any suit cognizable by them, the cause of action in which may have arisen 
within three years antecedent to the institution of the suit.” 
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ment from the zillah or city judge. Second. If in any instance it appear to 
be essentially necessary that vakeels be appointed to attend the pleading of 
causes before any of the moonsiffs, the zillah and city judges are authorized 
to appoint a sufficient number of persons of good character and duly qualified, 
and to grant to them sunnuds drawn up according to the form No. 3.' The 
zillah and city judges are enjoined not to exércise the discretion vested in 
them by this clause of appointing vakeels to the moonsiff’s courts, unless 
they shall be satisfied of the expediency or necessity ofthat measure. Third. 
The vakeels so appointed shall be sworn to a faithful discharge of their du- 
ties; and shall be liable both to a civil action, and a criminal prosecution, for 
Gi ul vauuce uL LL UD, ut auu, UI alo UL wwaaatad MBOLULLUULL CULLILLCU vy LICL 
in their capacity of vakeels. They shall not however be removed from their 
offices without proof to the satisfaction of the judge, of misconduct, or of in- 
capacity, or of gross profligacy, or misbehaviour, or unless the judge shall 
consider it inexpedient to continue the number of vakeels appointed ; in 
which case he is at all times authorized to recal and cancel the sunnuds 
granted to them. Fourth. The vakeels who may be appointed under this 
section are left to settle with their constituents the fees to be paid to them for 
the pleading of causes, and for all other acts that may be performed by them. 
The amount of the fees which may be voluntarily agreed upon, shall be spe. 
cified in the vakalutnameh ; which shall be written on the prescribed stamp 
paper ; and the moonsiff may include the same (or any part thereof which 
may appear reasonable) in his judgment against the party cast. Fath. The 
moonsiffs are carefully to prevent persons from acting as vakeels in their re- 
spective cutcherries, who may not be relatives, servants, or dependants of the 
parties in causes before them ; or may not have received sunnuds to act as 
vakeels from the judge of the zillah or city in which they may be employed.” 
§ 16. ‘* In suits instituted before any moonsiff in conformity with Section 13, 
of this regulation, no institution fee shall be levied from the plaintiff; but the 
following stamp duties shall be levied in lieu thereof, in conformity with the 
provisions contained in Regulation 1, 1814; viz. if the sum of money or 
value of personal property claimed shall not exceed sixteen sicca rupees the 
plaint or petition shall be written on stampt paper of one rupee. If 
above sixteen, and not exceeding thirty-two rupees, two rupees. If above 
thirty-two, and not exceeding sixty-four rupees, (which is the highest 
sum cognizable in suits before a moonsiff) four rupees.” § 17. “ The 
plaint shall state precisely the grounds of complaint, the time when the 
cause of action arose, the name and residence of the person or persons 
complained against, the total sum of money or amount of personal property 
claimed, and all material circumstances, which may elucidate the trans- 
action, and may tend to bring the matter in dispute to a distinct issue.” 
§ 18. “It shall be the duty of the moonsiff to restrain and discourage as 
much as possible the insertion in the plaint of irrelevant matter, and of terms 
of abuse and reproach against the character of the defendants or others. The 
plaint shall be signed and numbered, and dated in the order in which it may 
be received by the moonsiff ; and the number of the suit, the names of the 


i Form of Sunnud to be granted to persons who may be appointed to officiate as vakecls 
in the cutcherries of the Moonsiffi. 


«T, A. B. judge of the zillah or city of do hereby appoint you 
C. D. to act in the capacity of vakeel in the cutcherry of the moonsiff of 
You wl not be liable to be removed from your office, unless the judge of 
the district or city of in consequence of misconduct on vour 
part, or of there being no longer any necessity for your being employed in the capacity 
of vakeel, shall deem it proper to recal and cancel this sunnud.” 
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parties, the date on which the petition is received, the amount claimed, and 
the subject matter of the suit, shall be carefully entered in a book, to be kept 
by the moonsiff according to the form No. 4;' two blank columns shall be 
left in the book, in the first of which shall be inserted the date of the decision 
and an abstract of the final order passed in each suit, showing whether the 
claim be decreed in whole or in part, or nonsuited, or adjusted by razeenameh, 
or dismissed on investigation of the merits, or otherwise disposed of, and the 
amount of the costs adjudged against either or both of the parties. In the 
second blank column shall be inserted, the date on which the copies of the 
decrees may be furnished or tendered to the parties. With a view to ascer- 
tain that the register books are regularly kept in the manner above prescribed, 
and that depending suits are brought to a hearing according to their order on 
the file, the zillah and city judges are respectively required to inspect them 
once at least in each year ; and for this purpose shall require the several moon- 
siffs to transmit them to the court, either during the period of the Dussera or 
Mohurrem vacation as may be most convenient.” § 19. ‘ First. When the. 
complaint shall have been thus received and entered in the book according to 
the prescribed form, the moonsiff shall cause to be served on the defendant a 
written notice under his seal and signature, containing only the number of the 
suit, the names of the parties, and a short statement of the demand, and requir- 
ing the defendant to attend in person or by vakeel, and to deliver an answer 
to the plaint on or before a certain day, which must be specified in the notice. 
Second. The moonsiff shall deliver the notice to the plaintiff or to his vakeel ; 
and the plaintiff may either himself serve the notice on the defendant, or 
through any other person whom he may choose to employ for that purpose. 
Provided however, that the name of the person intended to be employed in 
this duty be in all cases endorsed on the notice by the moonsiff, previously to 
its being delivered to the plaintiff or his vakeel for execution. Third. The 
person, through whom this notice may be served, shall require from the de- 
fendant a written acknowledgment, to be endorsed on the back of the notice, 
signifying that it has been duly served upon him; and he shall further cause 
some of the defendant's neighbours, or any mundul or putwarce or other 
principal inhabitant of the village, or the mohulladar of the ward, to witness 
the due execution of the service ; and he shall at all times state in his report, 
the name or names of such witness or witnesses.” § 20. ‘* When the de- 
fendant may be a weaver, or a person employed in the provision of the Com- 
pany’s investment under the commercial residents, or in the provision of salt 
or opium in those departments, the notice above prescribed shall be enclosed 
within a sealed cover, addressed to the resident or agent, or to the assistant, 
or to the gomastah, ameen, or head officer of the nearest aurung, kothee, or 


+ Form of a Register Book of suits, instituted before moonsiffs, or referred to 
sudder ameens. 
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choukee, subordinate to them, and shall be superscribed with the official seal 
and signature of the moonsiff. The resident, or agent, or his assistant, or 
head native officer, shall cause the notice to be duly served and acknowledged 
by the defendant, and shall then return it to the moonsiff.” § 21. “ Hirst. if 
a defendant, who may have been served with a notice as directed in the two 
preceding sections, shall not appear in person, or by vakeel, within the time spe- 
cified ; or if having appeared, he shall refuse to answer the plaint ; the moon- 
siff shall proceed to try the cause exparte, and after examining the plaintiff’s 
evidence in support of his claim, shall give judgment in the same manner as 
if the defendant had appeared and answered to the plaint. Second. It shall 
however be the duty of the moonsiff, previously to trying the case exparte, to 
make such enquiries from the person who served the process, and from the 
persons who witnessed such service, as may satisfy his mind, that the notice 
was duly served on the defendant.” § 22. ‘* First. In cases in which a de- 
fendant, to whom a notice may have been issued in conformity with the pre- 
ceding sections, may abscond or conceal himself, or cannot after diligent search 
be found, or shall refuse to give the required written acknowledgment, the 
person entrusted with the execution of the process, shall certify the same on 
the back of the notice, and shall require some person or persons being neigh- 
bours of the defendant, or 4 mundel, or a putwaree, or other principal inha- 
bitant of the village, or a mohalludar of the ward, in which the defendant may 
usually reside, to certify on the back of the process, that after diligent search 
the defendant cannot be found, or that he has refused to give the required 
written acknowledgment. Second. When a return to this effect is made, the 
moonsiff shall cause a proclamation, written in the current language and cha- 
racter of the country, to be affixed in a conspicuous part of his own cutcherry, 
and a copy of, the same on the outer door of the defendant’s usual place of 
residence, or some other conspicuous place near it. The proclamation shall 
contain a copy of the original notice, and shall state that if the defendant do 
not appear in person, or by a vakeel, within the period of fifteen days from 
the date of the proclamation, the suit will be brought to a hearing and deter- 
mination, without the appearance or answer of the defendant. Third. If the 
defendant shall still not appear either in person or by vakeel, the moonsiff, on 
the expiration of the period limited in the proclamation, shall proceed to try 
and determine the suit exparte, with the same precautions, and in the same 
manner, as is prescribed in clause second, Section 21, of this regulation.” 
§ 23. ‘ In suits depending before them, the moonsiffs are hereby strictly pro- 
hibited from requiring security (either mal or hazir zaminee) from the de- 
fendants, or from attaching their property. But if the moonsiff shall be sa- 
tisfied by sufficient proof, that the defendant intends to abscond and to with- 
draw himself from,the jurisdiction of the court, or that he means to dispose 
of the property in his possession for the purpose of avoiding the execution of 
an eventual judgment against him, the moonsiff shall report the circumstances 
of the case to the judge, who will exercise his discretion in each instance, and 
pass such orders as may appear necessary, under the provisions contained in 
Sections 4, and 5, Regulation 2, 1806. ‘The judge may cause those orders 
to be executed either by the moonsiffs, or by the proper officers of his own 
court, as miay appear most convenient.” § 24. ‘* When the defendant shall 
attend cither in person or by vakeel, within the period limited in the notice or 
proclamation, or at any subsequent period before the plaintiff's evidence or 
proofs shall have been received in the case, he shall be allowed to take a 
copy of the plaintiff's petition, and to file his answer to the complaint. 

§ 25. ‘ First. {t shall be the duty of the moonsiffs to restrain and discov- 
rage, as much as possible, the insertion in the answer of any matter evidertly 
irrelevant to the suit, and of terms of abuse and reproach against the cha- 
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racter of the parties or other persons. Second. If the answer of the defen- 
dant shall be a simple admission or denial of the matter contained in the 
plaint, no further pleading shall be necessary in suits before the moonsiffs ; 
but if the answer shall-contain any plea or allegation, which may require a 
reply on the part of the plaintiff, in order to bring the matter in dispute to a 
distinct issue, or to which the plaintiff may be desirous of replying, such reply 
shall be filed on the next court day after that on which the defendant may 
have given in his answer. The plaintiff shall not introduce in his reply any 
matter not contained in his complaint. He shall either acknowledge the an- 
swer of the defendant to be true, or simply and shortly deny the truth of such 
of the facts in the answer as he intends to dispute, or simply deny the truth 
of the facts contained in it, or the competency of the answer. Third. The 
defendant shall rejoin to the reply on the same day. He shall not introduce 
in his rejoinder any matter not contained in his answer. He shall simply deny 
the truth of the reply of the plaintiff, or of those parts of it which he means 
to dispute, or aver the truth or competency of his own answer, and no 
further pleadings whatever shall be admitted in suits before the moonsiffs, 
Fourth. The answer, reply, and rejoinder, in suits tried by the moonsiffs, are 
not required to be written on stampt paper.' ith. In suits in which the 
plaintiff may delay to file his reply, or the defendant to file his rejoinder, 
within the fixed periods; the moonsiffs are not required to postpone the trial 
of the suit on that account, but may proceed in it in the same manner, as if 
the reply or the rejoinder had been actually filed.” § 26. ‘“‘ The moonsiffs 
shall try all suits depending before them, in the order in which they have been 
filed or numbered ; provided however, that the zillah or city judge be at all 
times authorized either upon a report from the moonsiff, or upon other 
grounds of information to direct the moonsiff to bring any particular suit or 
suits to a hearing and determination without attending to the regular order of 
the file.’ § 27. ‘* First. In cases, in which the answer shall have been filed, 
and the parties or either of them shall fail to appear in person or by vakeel at 
the time when the suit is first called over for trial, the moonsiff shall suspend 
the trial, and shall affix, in some conspicuous place in his cutcherry, a notice 
that the suit will be again called over for trial after the expiration of a fixed 
period, not being less than ten days. If the plaintiff shall not appear before 
the moonsiff in person, or by a vakeel duly authorized, within the limited 
time; the moonsiff shall dismiss his claim: if the defendant shall not so ap- 
pear by the prescribed time, the moonsiff shall proceed to try the cause ex- 
parte. Second. Provided however, that if the suit be dismissed without an 
investigation of the merits, and either of the parties shall appeal from the de- 
cision of the moonsiff, it shall be the duty of the court trying the appeal to 
determine the case on its merits, or to remand it back to the moonsiff, by 
whom it was dismissed, or to any other competent authority for a further in- 
vestigation. § 28. ‘* The moonsiffs are to try the suits depending before 
them, by hearing the pleadings of the parties, by examining their documents, 
and by taking the depositions of their witnesses in the presence of the parties, 
or of their vakeels duly constituted. They may also examine the truth of the 


This provision, as well as the provisions contained in the third clause of Section 
29, and the first clause of Section 38, of the regulation here cited, are extended by 
Section 2, R: 8, 1817, © to all original suits and appeals, not exceeding in amount or 
value the sum of sixty-four rupees, which may be instituted in the zillah or city courts; 
whether those suits be tried by the zillah or city judges themselves, or be referred for 
trial to the sudder ameens, or registers.” By Section 3, of the sare regulation, « the 
rates of stamp duty prescribed for the register’s court, by Sections 15, 16, and 17, R. 1. 
1814, are « declared applicable to appeals from the decisions of sudder ameens, which 
may be referred for trial to the zillah and city registers, in all cases in which the amount 
or value originally adjudged against the appellant shall exceed sixty-four rupees.” 
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claim by the oaths of the parties, if they mutually consent to that mode of 
examination.” 
of summoning any witnesses to appear before the moonsiff, and such witnesses 
shall not attend at the requisition of the parties, the moonsiff is authorized to 
summon as witnesses, any persons subject to his jurisdiction, excepting women 
whose rank may be such as to render it improper to require their appearance 
in public. When the evidence of such women is necessary, it is to be taken 
in the mode prescribed by Section 6, Regulation 4, 1793; Section 2, Regu- 
lation 8, 1795; and Section 7, Regulation 3, 1808. Second. The summons 
shall ‘specify the number of the suit on the file, the name of the party at whose 
request it may be issued, and the names and residence of the witnesses, and 
shall require them to appear at the cutcherry of the moonsiff on a specific 
day ; and there to depose concerning the matter in dispute between the parties, 
Third. The application of parties for the attendance of witnesses before a 
moonsiff need not be written on stampt paper, nor shall any fee be demanded 
or received by the moonsiff for issuing the prescribed summons. Fourth. The 


moonsiff shall deliver the summons tothe party applying for it, or to his au- § 


thorized vakeel, and such party or vakeel may either serve the summons him- 
self, or through any other person whom he may choose to employ for that 
purpose; provided however that the name of the person intended to be em- 
ployed in this duty be in all cases notified to the moonsiff, and endorsed on 
the summons previously to its being delivered to the party or his vakeel for 
execution.” § 30, “ If any individual whose evidence is required shall be a 
person employed in the provision of the Company’s investment under the 
commercial residents, or in the provision of salt and opium under the agents 
of Government, the summons shall be served in the same manner as is pre- 
scribed in Section 20, of this regulation, respecting the issue of notice to a 
defendant. The moonsiffs will be careful not to summon such persons unne- 
cessarily, and on their attendance, shall cause them to be examined and dis- 
missed with all practicable dispatch.” § 31. “ First. If any person upon 
whom a summons may have been duly served in the manner above prescribed, 
shall not attend on the day appointed, the moonsiff is authorized to attach any 
property belonging to such person which may be found within his own juris- 
diction. If after a reasonable time subsequent to such attachment, the person 
summoned shall still omit or refuse to attend, and it shall satisfactorily appear 
by the oath of the party requiring his evidence, that the testimony of such 
person.is material to the cause, the moonsiff shall report the circumstances of 
the case to the judge, who will exercise his discretion in issuing such further 
process in order to compel the appearance of the witness before the moonsiff 
as might be issued under the regulations if the suit were depending before the 
judge. Second. If notwithstanding this further process, the attendance of the 
witness cannot be obtained, the judge shall at his discretion impose on such 
witness a fine not exceeding in any case the value or amount of the property 
in dispute; such fine shall be realized under the general provisions in force 
for the execution of decrees. Third. In cases in which a witness duly sum- 
moned may attend before the moonsiff, but shall refuse to give his evidence, 
or to subscribe his deposition, the moonsiff shall impose such fine upon him 
as may appear proper. The moonsiff is however strictly prohibited from re- 
alizing such fine by his own authority; he shall report the circumstances of 
the case to the judge, who will either remit, or modify, or confirm the fine 


§ 29. “ First. If the plaintiff or defendant shall be desirous g.ction 29, 
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imposed by the moonsiff, and will proceed to realize it in the same manner as judge. 


is prescribed in the preceding clause.” § 32. “ First. If any moonsiff shail 
require the evidence of a person not subject to his jurisdiction, and such per- 
son shall not attend at the requisition of the parties, the moonsiff shal] make 
application to the zillah or city judge, who will issue the necessary process for 
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procuring his attendance either through the proper officers of his own court, 
or through the judge or the moonsiff, within whose jurisdiction such person 
may reside. Second. If however the residence of the witness shall be at a 
considerable distance from the moonsiff’s cutcherry, or if other circumstances 
should render it inconvenient or improper to compel the personal attendance 
of any witness, the moonsiff is hereby authorized and required to transmit to 
the judge any written interrogatories, which he may think necessary, or which 
may be suggested by the parties or their vakeels, in the suit. On the receipt 
of such written interrogatories, the judge will proceed to obtain the evidence 
of the witness in the mode prescribed by Section 6, Regulation 4, 1793 ; 
Section 2, Regulation 8, 1795; and Section 7, Regulation 3, 1803.” 
§ 33. “ The moonsiffs are hereby strictly prohibited from confining or 
otherwise punishing witnesses, and they are enjoined to take the depositions 
of witnesses attending before them, with all due expedition, so that they 
may not be exposed to any vexatious delay or unnecessary detention from 
their respective homes and employments.” § 34. “ The moonsiffs shall 
administer to witnesses such oaths ‘as may be considered most binding 
on their consciences, according to their respective religious persuasions. 
But if the witness shall be of a rank, which according to the prejudices of 
the country would render it improper to compel him to take an oath, the 
moonsiff may dispense with his being sworn; and in lieu thereof, cause 
him to subscribe a solemn declaration (or hulfnamah) under the rules pre- 
scribed in Section 6, Regulation 4, 1793; and Section 7, Regulation 3, 
1803; or such other rules as may hereafter be prescribed.” § 35. “ The 
moonsiffs are at all times authorized to cause the examination of a witness to 
be taken on a solemn declaration, or even without such solemn declaration, 
whenever the parties in the suit, or their respective vakeels, may voluntarily 
and mutually agree to such witness being so examined.” § 36. “ In the exa- 
mination of witnesses, the moonsiffs are enjoined carefully to prevent the 
parties and theit vakeels or agents from instructing or intimidating the wit- 
nesses, or from putting to them leading questions, or questions suggesting a 
particular answer ; questions also with regard to the personal character of the 
parties, or on points evidently irrelevant to the matter in dispute, are to be 
avoided as much as possible.” § 37. “ The deposition of every witness shall 
commence by specifying the name, the father’s name, (or, if the deponent 
be a married woman, the name of her husband, ) the religion, cast, profession, 
age, and place of residence of the deponent, and shall be subscribed by the 
witness with his or her name or mark.” § 38. ‘ First. No fees shall be 
levied on exhibits filed before the moonsiffs, and exhibits shall be received 
in suits depending before them, without any derkhaust or written application 
for that purpose. The moonsiffs are strictly prohibited from admitting or 
filing as an exhibit, or from receiving in evidence, any obligation, instrument, 
bond, deed, or document, whether it be the original, or a copy, of a descrip- 
tion which is or may be required to be written on stampt paper, unless it shall 
have been duly executed on stampt paper of the description, value, and deno- 
mination prescribed by the regulations. Second. In cases in which a moon- 
siff shall entertain doubts whether a document presented to him as an exhibit 
has been duly executed on paper bearing the prescribed stamp, he shall trans. 
mit such document, with a statement of the case, to the judge for his opinion, 
and shall be guided by the instructions he may in consequence receive from 
the judge, either in rejecting, or admitting such exhibit. Third. When an 
exhibit is filed in a suit before the moonsiff, it shall be dated and signed or 
sealed by him, and shall be marked with some letter or number to identify it, 
and such letter or number shall be distinctly referred to in those parts of the 
depositions of the witnesses, or of the proceedings, or of the decree, as may 
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allude to such exhibit.” § 39, ‘‘ When the parties have been heard, and the section 39. 

exhibits received and considered, and the witnesses on both sides examined, The decision is 
the moonsiff shall give judgment according to justice and right.” § 40. * The after conslder> 
decree shall specify the names of the parties, and the names of the witnesses *Wo",0f the 
examined, and the titles of the exhibits read. It shall also contain an abstract hibits, eles 


statement of the material facts alleged in the pleadings of both parties, and secticn 40, 


an elucidation of the principal grounds and reasons on which the decision may What shall be 
be passed. It shall state specifically the sum of money, or the value or the decree. 


amount of the costs or damages payable by the parties respectively. If any In what cases 
claim shall appear to the moonsiff to be evidently litigious and vexatious, he mages to be 


shall adjudge suitable costs and damages against the plaintiff, and insert the awarded. 
same in the mode above directed in the decree.” § 41. “ First. When the two copies of 
decision shall have been thus passed, the moonsiff shall cause two copies of eg an 
it to be prepared, and after attesting them with his seal and signature shall, and tendered 


within one week after the date of the decree, tender the said copies in open °°"? parties. 
cutcherry, both to the plaintiff and defendant or to their vakeels respectively ; wnattobecer- 
he shall endorse on the back of the said copies the actual date on which they tified, in cer- 
may be tendered to the parties in open cutcherry, and if either or both of the thrbackevte 
parties shall fail to attend, or shall refuse to receive the copies so tendered, copies. 

he shall certify the same on the back of the copies. Second. Any moonsiff fuiving tue 

who may be guilty of wilfully mistating, or falsifying, or of causing to be date and pur- 


mistated or falsified, the date and purport of the endorsement above directed sable 


to be written on the copies of the decrees, or of keeping back such copies of aps ick j 
decrees from either of the parties, with the view of defeating or opposing a the decree 


bar to their right of appeal shall, on proof thereof to the satisfaction of the eerem of 


provincial court, be liable to dismission from office, and to such discretionary Copies of de- 
fine to Government as may be deemed proper by that court. Third. The (res need a 
copies of decrees above directed to be tendered to parties by the moonsiffs, paper. 
need not be written on stampt paper.” § 42. “If a party, vakeel, or wit- yuna? , 
ness in any depending suit, shall be guilty of disrespectful behaviour to the fine parties, 
moonsiff in open court, the moonsiff is empowered to impose such fine on the {2sctlsorwit- 
party, vakeel, or witness so offending, as may appear proper. The moonsiff respect in 

is however strictly prohibited from realizing such fine by his own authority. $M" shail ’re. 
He shall report the circumstances of the case to the judge, who will either port such fines 


: niger to the judge. 
remit, modify, or confirm the fine imposed by the moonsiff ; and in either of The judge may 


the latter cases, will proceed to levy it under the general provisions in force "emt, or mo- 
dify,or confirm 


for the execution of decrees.” § 43. “ First. It shall be the duty of the tne fines. 
moonsiffs to transmit to the judge on the fifteenth of each month, or as much te 43. 

e e ‘ s . onthly re- 
sooner as may be practicable, a report of all the suits ‘decided by them in the port of suits 


1 i 1 decided and 
preceding month, drawn up according to the annexed form No, 5." These poaednnscs 


‘ Form of Monthly Report of causes decided by A.B. moonsiff, or sudder ameen 
9 in the month of corresponding with the 
month of , 


Number of the suit , ; 
on the Register) Names of the |Substance of the; Dute and substance of the |Value of  stampt 











Book, and date of parties. suit. decision. paper on which the 
iis institution (or plaint was written. 
reference ). 
No. 6. Ramchurn, Debt of {| Decreed on the 3d April, for 
2 Rupees. 
4th February, , ors 20 Bupees. | 20 Rupees, and 2 Rupees § 


1815, Radanath. As. costs. 
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such suits to reports shall be accompanied by all the original papers and documents 
8 ee in the case, that they may be deposited among the records of the court. 

Half-yeasly Second. The moonsiffs shall likewise be required to transmit on the 15th of 

Sire January and 15th of July of each year, or as much sooner as may be prac- 

tobe transmit- ticable, a report of the causes depending before them on the Ist of January 

jee terse and ist of July, drawn out according to the annexed form No. 6.' 

ing to a pe- Third, The required monthly and half-yearly reports shall be enclosed in a 

Moelily an cover addressed to the judge, and sealed with the seal of the moonsiff. The 

half-yearly te- packet shall be forwarded to the judge either by the public dawk, (the officers 

Befermaded of which are hereby required to receive and convey such packets free of 

to the judge. postage,) or by a servant of the moonsiff, or the moonsiff may deliver it to 

the nearest police darogah, who shall give a receipt for it, and convey it to the 

judge. The moonsiffs are directed to seal and fasten the public packets and 

reports which they rie have soreen to transmit to the oe hp “ign a man- 

ner as may enable the court to detect any instance in which the packets may 

be opened, or the seals broken, during their transmission to the court.” 

Moamsifs pro- § a «“ The moonsiffs are strictly prohibited from enforcing their own deci- 

hibited from Sions, and from issuing any process, or using any coercive means for that 

executing | purpose, except in cases in which the judge, under the power vested in him 

crees. by Sections 51 and 52, may deem it expedient to employ them in the exe- 

Section 45, ction of that duty.” § 45. “* First. Whenever a party who may have ob. 

Mode of ob tained a decree in the court of a moonsiff shall be desirous of having it en- 

ecution of a forced, he shall present a petition to the zillah or city judge, written on the 

tecree pave! stampt paper prescribed by Section 18, Regulation 1, 1814, If the decree 

shall have been passed previously to the Ist of February, 1815, the petition 

shall be presented within the period of one year from that date; if the 

pubeirtn decree shall be passed on o one Ist of aban pied aaa 

‘the judge. Shall be presented within the period of one year from the date of the decree. 

Wat ah pe Second. Such petition shall be presented aes in person or through an au- 

contain, thorized pleader of the court, and shall contain a statement of the number 

of the suit, of the name and designation of the moonsiff by whom it was de- 

cided, of the names of the parties in the cause, of the date of the decision, 

and of the total sum which may have been adjudged to the petitioner either 

on account of the original claim or of costs of suit; the petition shall further 

state whether an appeal has or has not been admitted from the moonsiff’s de- 

pects a re- cision. Third. When such petition shall be received, the judge shall cause 

Vecided to be the purport of the petition to be compared with the decree in the original 

eaamined. —_ yecord of the suit, and with the statement contained in the monthly report of 

Deane causes decided by the moonsiff. Fourth. If the suit shall have been regular- 


an appeal may ly appealed, the execution of the moonsiff’s decree shall be suspended or 
have a ad- 
mitted, 


1 Half-yearly Report of causes depending before A.B. moonsiff, or sudder ameen 
of on the 1st of July, 1815. 





Number of the caus 


mi the Register} Names of the | Substance of the |Remarks explanatory of the cause remaining 
Booh, and date «J parties. suit, undecided, 

its institution ( or 

reference ). 


RE res ee | ee Ren ot ene | meena re rr ST A Ot 


No. 98. Ramchurn, 30 Rupees, (Suspended for the evidence of witnesses on 


4th of May, ers, Balance of jthe part of the defendant, who have been 


1815. Gungaram. Accounts. summoned. 
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otherwise, according to the rulesin force. ¥fth. If the petition for the exe- 
cution of a moonsiff’s decree shall not be presented until after the periods 
prescribed in Clause First of this section, and no satisfactory cause shall be 
shown for the delay, such decree shall not be executed, but the party shall 
be allowed to institute a new suit in the zillah or city court; in the trial of 
such suits, the defendant shall not be allowed to impugn the merits of the 
original judgment, passed by the moonsiff, unless the suit shall have been 
tried exparte in the first instance ; but he may show that the sum ariginally 
decreed, or any part of it, has been subsequently paid, or that the matter in 
dispute has been adjusted by the parties since the date of the original judg- 
ment. Sixth. If the petition for the execution of a moonsiff’s decree, shall 
be presented within the limited periods prescribed by Clause First of this sec- 
tion, and no appeal shall have been preferred from the decision, such decree 
shall be enforced in conformity with the regulations; provided however, that 
if the judge shall have reason to believe that the decree was obtained in an 
irregular manner, or that on any other sufficient grounds it ought not to be 
enforced, he may permit the patty against whom the decree may have been 
passed, to prefer an appeal from such decrees, although the prescribed period 
for admitting such appeal may have elapsed. Seventh. With a view to pre- 
vent the protracted imprisonment of persons confined in execution of decrees 
for sums of inconsiderable amount, it is hereby provided in addition to the 
rule contained in Section 11, Regulation 2, 1806, that no person from and 
after the 1st February, 1815, shall be liable to personal confinement, in satis- 
faction of a decree for any sum, not exceeding sixty-four sicca rupees, beyond 
a period of six months ; but that at the expiration of that period, any person so 
confined, shall be entitled to be released ; but any property which may be- 
long to such person shall at all times, either during his imprisonment, or 
subsequently to his release, be liable to attachment and sale for the purpose 
of realizing the amount of the judgment, or such part thereof as may remain 
due.” § 46. “First. Any person dissatisfied with the decision of a moon- 
siff, shall be at liberty to appeal from it to the judge, provided the petition of 
appeal be presented within thirty days after the date on which copies of the 
decrees may have been furnished or tendered to the parties ur to their va- 
keels, in conformity with Section 41, of this regulation; a discretionary 
power however is vested in the judge of admitting appeals from decisions of 
the moonsiffs, although the petitions may not be presented within the pre- 
scribed period if the appellant shall show satisfactory cause for not having 
before presented the petition. Second. All petitions of appeal from dect- 
sions of the moonsiffs are to be presented to the judge of the zillah or city, 
in which the moonsiffs may officiate, and the moonsiffs are prohibited from 
receiving any petitions of appeal from their own decisions. Third. All peti- 
tions of appeal from decisions of moonsiffs are to be presented by the appel- 
lant in person, or by one of the authorized vakeels of the court; and if the 
appeal shall be admitted, and the appellant and respondent shall not plead 
their cause in person, their respective vakeels are to be allowed the same fees 
as in other suits tried before the judge. Fourth. Decisions of the moonsiffs 
are not to be set aside for want of form or for irregularity in their proceedings, 
but on the merits only. Fifth. When an appeal may be received from the 
decision of a moonsiff, the judge is empowered to suspend the execution of 
the decree, provided the party appealing against it, shall give good and sufh- 
cient security within a reasonable period to be fixed by the judge to perform 
the decree of the court.” § 47. “ First. The zillah and city judges may 
for any reason'that may appear to them sufficient, bring up for trial before 
them, or their registers, or the sudder ameens, any causes that may be de- 
pending before the moonsiffs, or may transfer such causes from one MoOn- 
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siff to another.” § 48. “* Upon the death, removal, or resignation of any 
moonsiff, the judge shall, if necessary, immediately nominate another person 
in his room for the approbation of the provincial court, and shall cause all 
papers in the causes depending before the late moonsiff to be delivered over 
to his successor, or otherwise to be disposed of as circumstances may require.” 
§ 49. ‘ First. The compensation, which the moonsiffs shall be hereafter en- 
titled to receive for their trouble in the trial of suits which may be decided 
by them subsequently to the Ist February, 1815, and for the necessary esta- 
blishment of officers, shall be adjusted im conformity with the following 
clauses. Second. -On every suit which may be now depending or may be 
hereafter instituted in the cutcherry of the,moonsiffs, and which may be ad- 
justed by razeenameh or decided by the moonsiffs on an investigation of the 
merits, subsequently to the 1st February, 1815, they shall be entitled to re- 
ceive the full amount of the institution fee, or the full value of the stampt 
paper, substituted for such institution fee, on which the plaint or petition in 
such suit may have been written.’ Third. Together with the monthly report 
of causes decided, which the moonsiffs are required to transmit under Sec- 
tion 43, of this Regulation; the moonsiffs shall forward a separate state- 
ment under their respective seals and signatures, exhibiting the amount of 
the institution fee, or the value of the stampt paper substituted for such insti- 
tution fee, in all suits which may have been decided by the moonsiffs during 
the past month, on an investigation of the merits of the case, or which may 
have been adjusted by razeenamahs of the parties ; from this statement shall 
be carefully excluded the amount of the institution fee, or the value of the 
stampt paper substituted for such fee, in those plaints, which may have been 
dismissed from the non attendance of the plaintiff, or from any other ground 
of nonsuit or default. The moonsiffs shall not be entitled to any remunera- 
tion on suits, which may have been disposed of by them without a determi- 
nation on the merits of the case, or an adjustment by razeenamahs of the 
arties. Fourth. The statement so transmitted shall be carefully revised, 
and shall be compared with the original records of the suits by the serishtadar 
or treasurer or other authorized officer of the court, and shall be counter- 
signed by such officer in testimony of his having ascertained the accuracy of 
the statement; an order shall then be endorsed on the statement under the 
seal of the court, and the signature of the judge, and such order shall be a 
sufficient authority to the treasurer of the court for the payment of the amount 
to the moonsiffs.” § 50. “ First. In questions which may arise in suits de. 
pending before the judge of any zillah or city court relating to the adjust- 
ment of accounts in revenue or mercantile transactions, or regarding the 
boundaries of lands or houses, or regarding the right of way in roads or path. 


* By Section 11, Regulation 13, 1810, it was provided, ‘* with a view to encou- 
rage the adjustment of depending suits and appeals by razeenamahs of the parties,” 
that ‘6 jn all instances of the adjustment of an original suit or appeal, by a razeenamah 
filed before the pleadings are completed and read, whether the cause be depending be- 
fore a native commissioner, sudder or mofussil, or before the judge, or register, of a 
zillah or city court, or before a provincial court, or the court of sudder dewanny adaw- 
lut ; the entire institution fee paid upon the cause so adjusted, shall be returned to the 
party who may have paid the same ; or to his legal representative ;” or ‘¢ in the event 
of the razeenamah being filed after the pleadings are completed and read, a moiety of 
the institution fee shall be returned to the party who may have paid the same, or his 
legal representative.” But it is declared in Section 4, Regulation 3, 1817, ‘ that the 
plaintiffs or appellants, in suits which may be adjusted by razeenamah before the moon- 
siffs and sudder ameens, are not entitled to receive back any part ,of the value or 
amount of the fee in question; the whole of which is to be paid to the sudder 
ameens, or moonsiffs, in conformity with the second clause of Section 49, Regulation 
93, 1814." 
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ways, OF regarding any rights in forests, commons, rivers, lakes, ponds, wells, 
reservoirs, Or water courses, or regarding the quantity or description of land, 
and the rent to which it is liable, and generally in all questions of local 
rights and usages which cannot be conveniently decided without an enquiry 
on the spot, the zillah or city judge may empower any moonsiff within his 
jurisdiction to make a local investigation into the merits of the question in 
dispute. Second. The zillah or city judges shall furnish to the moonsiffs 
such part of the proceedings, and such detailed instructions in each case, as 
may be necessary for his information and guidance, and shall enjoin the moon- 
siff, either merely to take the requisite evidence in the presence of the par- 
ties or their vakeels, and to transmit the same to the court, or likewise to 
transmit, with the evidence so taken, a report of his own sentiments on the 
point at issue founded on the result of the investigation held by him. Third. 
The proceedings of the moonsiff are to be received as evidence in the case 
with regard to the specific matter, which he may have been directed to in- 
vestigate, but if the judge shall have, reason to be dissatisfied with the pro- 
ceedings of the moonsiff, he is at liberty to make such further enquiry as 
may be requisite, and to pass such ultimate judgment as may appear to him to 
be right and proper.” § 51. “ First. The zillah and city judges are fur- 
ther authorized to employ the moonsiffs in delivering over formal possession 
of lands, houses, or other real property in conformity with decrees regular or 
summary. Second. Previously however to issuing any instructions to a 
moonsiff for the performance of any of the duties described in this or the 
preceding section, the judge shall require either the plaintiff or the defendant, 
according to the circumstances of the case, to pay into court such a sum of 
money as may be an adequate remuneration to the moonsiff for his trouble, 
provided such sum do not exceed the probable expense which would be 
incurred if an ameen or a native officer of the court were employed in the 
execution of the same duty. Third. The moonsiff shall be entitled to re- 
ceive such sum as may have been paid into court under the preceding clause, 
except under circumstances, in which he may appear to have performed the 
duty entrusted to him in a negligent, unjust, or improper manner ; in such 
cases the said sum of money shall be returned to the party who deposited it 
in court.” § 52. ‘* The moonsiffs may be employed at the discretion of the 
zillah and city judges in the attachment and sale of personal property for the 
purpose of realizing the amount of fines, or of decrees regular or summary, 
and shall be entitled to receive a commission of one anna in each rupee on 
the proceeds of such sales.” § 53. ‘* The zillah and city judges are further 
empowered to employ the moonsiffs in ascertaining and reporting upon the 
sufficiency of securities, and the indigence of persons suing in forma ‘Soe 
peris.” § 54. ‘‘ The provisions of the preceding sections are not intende 

to preclude the zillah and city courts from deputing an ameen for local en- 
quiries, or from employing the authorized officers of the court in the execu- 
tion of the various duties above detailed, whenever they may deem it expe- 
dient to do so in conformity with the existing regulations; and the oa 
and city judges will be careful, that the time of the moonsiffs aa SO — 

occupied in the miscellaneous duties above described, as to interfere gen - 
ly with the early trial and decision of the regular suits depending before 
them.” § 55. ‘* The moonsiffs shall contmue to discharge the same functions 
and to exercise the same powers as are at present vested in them by the ae 
gulations in force, regarding distress and sale for the recovery of arrears 0 

rent.”” 
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Local rule for moonsiffs in the town of Juggunauth-pooree in zillah Cuttack. 


Becton 6. /§ OG.“ The rules contained in Section 6, of this Regulation, regarding 
oeesiffs in the local jurisdiction of moonsiffs, shall not be considered applicable to the 


the town of dewul purchas, who under Section 23, Regulation 4, 1806, may be appoint- 
vonwe. ed to the office of moonsiff in the town of Juggunauth-poree, and its depen- 


dencies. Such moonsiffs shall however receive a new sunnud drawn up 
according to the form prescribed in No. 1, and shall be invested with the 
additional powers conferred on moonsiffs generally by this regulation.” 


Local rules for moonsiffs in zillah Chittagong. 


eee § 57. “ The preceding rules of this regulation are hereby declared appli- 
e judge of ‘ fa é ° * 
zillah Chitta- Cable to the native commissioners employed in the zillah of Chittagong, but 


gone a Usted in addition to the suits for sums of money, or personal property not exceed- 
ed property ing sixty-four rupees, which they are authorized to receive and try under this 
Oeicine rie regulation, the judge of zillah Chittagong is hereby empowered to refer to 
peesinamount them for trial and decision suits for landed property, provided that the 
eae cc” amount of the suit.calculated in conformity with the provisions of Section 
ziNlah. 14, Regulation 1, 1814, do not exceed the sum of sixty-four sicca rupees.” 
Section 68. a § 58 “The moonsiffs in zillah Chittagong who may be vested with the 
to be granted powers of hearing and determining suits for landed property, shall receive a 


te moonsif in Sunnud from the judge in the form prescribed in No. 1, and shall take the 


ong, andof oath prescribed in the form No. 2, with such alterations in those forms re- 
taken by them. Spectively as may be requisite under the preceding section.” § 59. ‘ First. 


pection a The special rules contained in the two following clauses, are further pre- 
for commis. scribed for their guidance. Second: In all cases of inheritance of, or succes- 


sioner an sion to, landed property, the Mahomedan laws with respect to Mahomedans, 
Chittagong. ad the Hindoo laws with regard to Hindoos, are to regulate the decision ; 


By whatlaws and the commissioners in dll such cases are to obtain an exposition of the 
their decisions 


are tobe re- law from the law officers of the zillah court, to whom they are to transmit a 
Ecpoal tics of Written abstract of the case for this purpose; such exposition however is not 
the law how to preclude a further reference to the law officers of the zillah courts, upon 
to be obtain- such points of law, as may arise upon the cause in the event of its being tried 
Notification to in appeal. Third. In all suits relative to the inheritance of, or succession to, 
be issued in landed property, the commissioners, are to affix in some conspicuous part of 
to theinheri- their cutcherries a written notification of the claim preferred, with a requisi- 
ene tion to all persons who may have any claim to the property sued for, to pre- 
landed proper- fer the same within a limited period, and their decisions are to include all 
Rnd all claim. Claimants to the property in question, who according to the law of the par- 


ants to be 1- ties whether Mussulmans or Hindoos, have a just and legal title to share 
cluded in the : 


decision. therein.” 


tion 60. 
Fe viadletion Rules for Office of Sudder Ameen. 
and duties of . 


ction 61 —-§ 60. “ The following rules are enacted for defining the jurisdiction and 


Feorinetes explaining the duties of the persons who now hold, or may hereafter be 
een ora: appointed to the office of sudder ameen.” § 61. “ The number of sudder 
Saar g. ameens to be hereafter employed in each zillah or city shall be unlimited. 

erameens ac- ‘The provincial courts may at all times exercise their discretion in diminishing 
sromgtelecal oy augmenting the number of those officers on’a consideration of the state of 
Section62. _ civil business and other local circumstances.” § 62. “ The Mahomedan 


ine dilistg, and Hindoo law officers of the zillah and city courts, shall by virtue of their 
city courts to 
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offices, be deemed sudder ameens of the zillah or city, in which they may be 
respectively employed.” § 63. ‘* All other sudder ameens shall be nominat- 
ed by the judges of the zillah or city courts, and approved by the provincial 
court, and shall not be authorized to enter upon the duties of the office 
without the previous sanction of that court.” § 64. ‘In the future nomina- 
tion of individuals for the office of sudder ameen, the zillah and city judges 
are not restricted to persons of any particular class or religious persuasion, 
but are required carefully to select such individuals, as may be best qualified 
for the trust, and to communicate to the provincial court full information 
regarding the native country, age, education, capacity, character, and past 
employments, of the individuals whom they may recommend.” § 65. “ First. 
The commissions or sunnuds of appointment, which may have been granted 
to persons holding the office of sudder ameen, shall be recalled and cancel- 
led; and in lieu thereof new sunnuds shall be granted to them under the seal 
and signature of the judge, drawn up according to the form prescribed in 
No. 7.’ Second. Similar sunnuds shall also be granted to all persons, who 
may be hereafter appointed to the office of sudder ameen. It will not how- 
ever be necessary to grant such sunnuds to the law officers of the zillah and 
city courts, who by Section 62, of this Regulation, are, by virtue of their 
offices, vested with the powers of sudder ameen.” § 66. ‘“ Every person, 
who may in future be appointed to the office of sudder ameen, shall, previous- 
ly to entering upon the execution of the duties of his situation, take and sub- 
scribe an oath according to the form prescribed in No. 8.* before the judge 
of the zillah or city in which he may be appointed to officiate ; but the judge 
is empowered in all cases, in which he may deem it expedient, to exempt 
such sudder ameen from taking the oath, and in lieu thereof to cause him to 
subscribe a solemn declaration to the same effect.” § 67. “ The provisions 
of Sections 9 and 10, of this regulation, are hereby declared to be applicable 
to the office of sudder ameen, as well as to that of moonsiffs appointed under 


« Form of Sunnud to be granted to persons appointed to the office of Sudder Ameen. 


so], A. B., judge of the zillah or city of in virtue of the powers vested 
in me by Regulation 23, 1814, do hereby appoint you C.D. to the office of sudder 
ameen of the zillah or city of You are to hold your cutcherry at 
and are to affix this sunnud, or a copy of it, duly authenticated, in 
some conspicuous place in the cutcherry. You will receive the remuneration to which 
you may be entitled for the trial and decision of suits, from the zillah or city court ; 
and you are not entitled to receive any institution or other fee, any deposit or sum of 
money or valuable consideration, from any parties or other persons, on account of the 
institution or trial, the proceedings, process, or decision, of any suits before you. You 
are not empowered to take or demand any security, to levy any fine, or to execute any 
decree, without the previous sanction and orders of the zillah or city court in each in- 
stance. You are to hear and determine all suits cognizable by you, and to execute all 
other duties entrusted to you in your capacity of sudder ameen, in strict conformity 
with the rules prescribed in the regulations now in force, or which may hereafter be 
enacted.” 


2 Form of Oath to be administered to persons appointed to the office of Sudder Ameen. 


«J, A. B., appointed to the office of sudder ameen of the zillah or city 

do solemnly swear, that in the trial and determination of all suits which may 
come under my cognizance, and in the execution of all the other duties of my office, 
I will act according to the best of my abilities and judgment, without partiality, favor, 
or affection ; that I will not directly or indirectly receive, or knowingly allow any other 
person to receive, any money, effects, or property, on account of any suit that may 
come before me for decision, or on account of any public duty which I may have to 
execute; I will strictly adhere to all the rules prescribed for my guidance ; and I will 
in all respects truly and faithfully execute the trust reposed in me.” 

O 
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Their catcher: this regulation : the sudder ameens are to hold their cutcherries at the station 
in such laces where the zillah or city court is held, in such convenient places as the judge 


as the judges may direct.” § 68. ‘* The judges of zillahs and cities are authorized to refer 
may direct. 


Section 68. to the sudder ameens for trial and decision any original suits for money or 
What suits. other personal property, not exceeding in amount or value 150 sicca rupees, 
redtoasudder oY for the property or possession of land or other real property, the amount 
ameen. of which calculated in conformity with the provisions of Section 14, Regu- 

lation 1, 1814, may not exceed 150 sicca rupees. No suit however shall be 

hereafter referred for trial and decision to a sudder ameen, in which he him- 
pectaven self, or his relatives, or dependants, or the vakeels or officers of his court, or 
Cases involv- a British European subject, or an European foreigner, or an American, may 
ing questions be a party, or in which the plaintiff may have been admitted to sue in forma 
ferred respec- pauperis.” § 69. “In referring suits for trial to the sudder ameens, the 
Miedo na’ judge shall generally refer such cases as are likely to involve questions of 
Mahomedan Hindoo law to the Hindoo law officer, and of Mahomedan law to the Maho- 
manele medan law officer.” § 70. ‘* No institution fee shall be levied on suits re- 
Stamp duty to ferred to any sudder ameen, but the following stamp duties shall be levied in 
be leviedon lieu thereof, in conformity with the tenor of the rules contained in Regu- 


the institution ‘ 
of suits refer- lation 1, 1814 :— 


i el aad If the sum of money, or value or amount claimed, shall not exceed six- 
teen rupees, the plaint or petition shall be written on stampt paper of 
one rupee. 


If above sixteen, and not exceeding thirty-two rupees, two rupees. 

If above thirty-two rupees, and not exceeding sixty-four rupees, four 
rupees. 
If above sixty-four, and not exceeding one hundred and fifty rupees, 
eight rupees.”” 

Section 71. § 71. “The sudder ameens are themselves to investigate the suits referred 
are themselves to them, in a public cutcherry or court room, and are not to allow their 
to investigate officers, servants, or dependants, or any other person to interfere therein.” 
suits referred ¢ 72, * All causes referred to the sudder ameens, shall be pleaded either by 
Heetion 18. the parties in person, or by an authorized vakeel of the zillah or city court. 
suits shall be Ihe judges of the several zillahs and cities will assign to the court of each 
pleaded. sudder ameen such a number of the authorized vakeels as may appear ne- 
cessary. The whole of the regulations in force, regarding the authorized 
vakeels of the zillah and city courts, shall be applicable to the authorized va- 
Section 73. keels employed in the courts of the sudder ameens.” § 73. “ The pro- 
inte \* visions contained in Sections 18 and 23, clause fourth, Section 25, in Sections 
this regulation 26, 33, 34, 35, 36, 37, 38, 39, 40, 41, 43, 44, 46, 47, 48, and 49, of this 
Nieable tw! Fegulation, are hereby declared to be equally applicable to original suits re- 
suits tied ferred to sudder ameens, as to those tried by moonsiffs. The special rules 
by sult prescribed in Sections 57, 58, and 59, shall be likewise strictly observed by 
the sudder ameens in all suits, which may be referred to them relative to the 
Section 74. inheritance of, or succession to, landed property.” § 74. ‘In points not 
Rules tv be expressly provided for by the foregoing rules, the sudder ameens shall observe 
cases not ex- aS Nearly as may be practicable the rules prescribed in the regulations for the 
pressly be” guidance of the zillah and city courts in the trial and decision of original civil 
Ppovind. suits. Provided however, that every notice, summons, attachment, or other 
process, relative to any cause depending before a sudder ameen, shall be issued 
under the seal of the zillah and city court, and under the official signature of 
the judge or register, and shall be executed through the regular officers of the 
Furthe: pro- Zillah or city courts; provided further, that nothing in this regulation shall 
bs be construed to empower the sudder ameens to realize by their own authority 
any fines, which they may impose under the general regulations. In such in- 
stances they shall report the circumstances of each case to the zillah or city 


judge, who will either remit, or modify, or confirm, the fine imposed by the 
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sudder ameen, and will proceed to realize the same under the same rules as are 
prescribed for the execution of decrees.” § 75. “ First. In addition to the 
original suits, which the zillah and city judges are authorized to refer to sudder 
ameens under Section 68, they are empowered to refer to the sudder ameens, 
any depending appeals from the decisions of moonsiffs, which the judges 
themselves may be unable to try and determine with sufficient dispatch. 
Second. The sudder ameens, 1o whom such appeals may be referred, shall 
keep a separate register book of them, according to the form prescribed in 
No. 4; and in their monthly and half-yearly reports, they shall carefully distin- 
guish suits referred to them in appeal, from suits referred to them for trial 
and determination in the first instance. The decisions of sudder ameens on 
appeals referred to them under this section shall be final, unless the zillah or 
city judges shall see reason to admit a special appeal untler the provisions of 
Section 2, Regulation 26, 1814. Third. The sudder ameens shall try and 
determine all appeals, which may be referred to them, in conformity with the 
rules prescribed for the trial and determination of appeals by the zillah and 
city courts; and when such appeals may be decided by them on an investi- 
gation of the merits of the case, or may be adjusted by razeenamahs of the 
parties, they shall be entitled to receive the same fees, as in original suits de- 
cided by them under the provisions of Section 49, of this regulation,” 
§ 76. “ First. In the trial of regular suits by the zillah or city judges, or in 
miscellaneous cases, whenever the adjustment of accounts regarding the exe- 
cution of decrees, and mercantile or revenue transactions, or the investigation 
of disputes between landlord and tenant, or of other special matters of ac- 
count, fact, or usage, may be requisite ; and such adjustment or investigation, 
if conducted by the judge himself, would occupy a larger portion of his time 
than could be conveniently devoted to it; the judge is hereby authorized to 
direct any of the sudder ameens under his jurisdiction to make such adjust- 
ment or investigation. Second. The judge shall in these cases furnish to the 
sudder ameen such part of the proceedings and such detailed instructions, as 
may appear necessary for his information and guidance, and shall direct the 
parties or their vakeels, or authorized agents, to attend upon the sudder 
ameen, during the adjustment or investigation. Third. ‘The instructions 
must distinctly specify, whether the sudder ameen is merely to transmit the 
proceedings, which he may hold on the enquiry, or also to report his own 
opinion on the point referred for his investigation. Fourth. The proceedings 
of the sudder ameen are to be received in evidence in the case, unless the 
judge may have reason to be dissatisfied with them, in which case he will 
make such further enquiry as may be requisite, and will pass such ultimate 
judgment or order, as may appear to him to be right and proper. Fifth. On 
the completion of the adjustment or enquiry, the judge shall order such a 
sum to be paid to the sudder ameen by one or both of the parties in the case, 
as may appear to be an adequate remuneration for his trouble; provided 
however that such sum shall in no case exceed one fourth of the value of the 
institution fee, or the amount of the stamp duty substituted for such insti- 
tution fee, under Regulation 1, 1814. Sizth. Provided further, that in those 
zillahs or cities, in which a monthly salary is allowed by Government to a 
sudder ameen, the adjustments or investigations described in this section shall 
be referred to such head commissioner, in all cases, in which it would be im- 
proper to burthen the parties with any additional expense. In consideration 
of the monthly salary received by such sudder ameen from Government, he 
shall not be entitled to receive any additional compensation in those instances, 
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either from the parties or from Government.” § 77. ‘* The power vested in Section 77. 


the zillah and city judges by the preceding section, and by Sections 50, 51, ; 


ower vested 
n zillah and 


and 52, of this regulation, of referring special matters for adjustment of In- city judges by 


Sections 50, 


vestigation to sudder ameens and moonsiffs, may also be exercised by the 61, and 52, ex- 
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zillah and city registers in cases before them. With a view however to pre- 
vent the time of the sudder ameens and moonsiffs from being too much oc- 
cupied by miscellaneous duties, the register shall make those references 
through the channel of the zillah and city judge, who will exercise his dis- 
cretion, either in sanctioning the reference, or in enjoining the register to 
make the adjustment or investigation according to the ordinary and esta- 
blished forms.”* 


In concluding the foregoing recital of the provisions made by the existing 
regulations for the administration of civil justice in the zillah and city juris- 
dictions, it is impossible to withhold the acknowledgment due to the benevo- 
lence, equity, and policy, which have dictated them ; with such evident atten- 
tion to the interests of humanity ; the rights, laws, and prejudices of the peo- 
ple inhabiting this portion of the British Empire; and the surest, as well as 
the most honorable, means of maintaining that empire in India, by establishing 
it upon the solid foundations of justice, protection, and conciliation. In the 
simplicity of the form of action allowed in all cases, varying only as regular 
or summary, except in the mode of commencing a suit against Government ; 
as well as in the general tenor of the rules prescribed for the pleading, trial, 
and decision, of every suit cognizable by the civil courts, and determinable 
either by specific law, or on principles of reason and equity ; the intelligent 
regard shown to local circumstances, affecting the judicial officers, as well as 
the suitors, and their pleaders, is equally conspicuous. If, notwithstanding 
the number of civil courts which have been established ; the means afforded 
for the speedy investigation and decision of inconsiderable causes, by the esta- 
blishments of native commissioners ; as well as in suits to a larger amount, by 
the references now authorized to the registers of the zillah, city, and pro- 
vincial courts ; it should still be found that the laws are not administered with 
that promptness, certainty, and facility, which are required to ensure their full 
beneficial effect; it cannot be doubted that experience will suggest further 
remedies to supply this radical defect ; and that such measures as may be 
practicable, expedient, and sufficient for this purpose, will be adopted. If any 
thing be wanting to secure the integrity of the native commissioners, who 
(except the law officers and some of the other sudder ameens,) now receive 
no fixed salary ; and to whom the fees allowed on causes decided by, or ad- 
justed before, them, afford in many instances but a scanty and inadequate 
compensation, after providing for their necessary establishments, and charges 
of office ; it may also be confidently presumed that so essential a requisite to 
the purity, impartiality, and consequent utility, of every judicial establishment, 
which has been wisely and liberally granted to the present European courts 
of judicature, will not be denied to those under native superintendence. 
These observations, however, are not so much intended to apply to any known 
abuses of a general, or important nature, in the subsisting inferior courts of 
civil justice ; or to any defects now unprovided for in the superior courts ; as 
to obviate the force of the only objections which have been, or can be, offered 


1 The provisions contained in Sections 68 and 75 of the regulation above cited cor- 
respond with the first, second, and fourth clauses of Section 7, Regulation 24, 1814, 
relative to the zillah and city civil courts, which have not therefore been inserted under 
the head of those courts. In the third clause of the same section it is provided, that 
« from all decisions passed by a sudder ameen on original suits, an appeal shall lie to 
the zillah or city judge, under the general rules in force regarding the admission of 
appeals ; and the decision of the judge on such appeal shall be final, unless the pro- 
vincial court shall see suthcient cause for admitting a special appeal, under the rules 
and restrictions contained in Section 2, of Regulation 26, 1814.” 
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to the adequacy and efficiency of the judicatures actually established, in accom- 
plishing the just and humane design of their institution ; and of the rules 
which have been framed for their guidance. 


Provincial Courts. 


To provide against the possibility of unjust or erroneous decisions in courts 
of primary jurisdiction ; as well as to secure a strict regularity of proceeding 
in all such courts, by rendering their judgments and the grounds of them, 
the evidence taken, and every act done or ordered upon the original trial, 
subject to the inspection and revision of a superior authority; it has been 
deemed expedient, in all countries where a system of legal administration has 
been introduced, to constitute courts of appeal, or review, with powers more 
or less extensive, according to the objects intended by them. The public 
utility of such superior courts, in rectifying error, maintaining regularity, and 
enforcing duty, is obvious; and provided the course of justice be not too 
much delayed, or made too expensive, by appeals, the admission of them 
within a limited period, must essentially conduce to the perfection of every 
judicial establishment. To render them efficient however ; as well as to pre- 
vent their being perverted from their just object, to purposes of procrasti- 
nation, litigiousness, and oppression ; it is necessary that they should be easy 
of access to all persons who may have occasion to resort to them; and that 
the appeals preferred to them should be investigated and decided with dis- 
patch. But previously to the year 1'793, the only courts of appeal, under the 
presidency of Fort William, were at Calcutta. In suits regarding rent or 
revenue, which were excluded from the jurisdiction of the dewanny adawluts, 
and cognizable in the first instance by the collectors, the appeal, (as already 
noticed, ) lay to the Board of Revenue ; and ultimately to the Governor Gene- 
ral in Council. In causes decided by the courts of mofussil dewanny adawlut, 
parties who considered themselves aggrieved by the decisions of those courts, 
had no tribunal to which they could apply for redress except the sudder 
dewanny adawlut. This court being composed of the Governor General and 
members of the supreme council, it was found requisite, with a view to pre- 
vent a greater number of appeals than the general administration of public 
affairs would allow of being heard, to restrict the admission of appeals to cases 
in which the decisions of the mofussil courts might be for an amount or value 
exceeding one thousand sicca rupees; or for lands the annual produce of 
which might be more than that sum, if assessed for the public revenue ; or 
more than one hundred rupees, if exempt from the payment of revenue.' 
Under this limitation the greater part of the suits determined in the mofussil 
courts, (including the whole of those instituted by the lower classes of the 
people) were not appealable ; and in suits that were appealable, persons re- 


' Supposing the Jand-tax to be nine-tenths of the neat rent produce; at which rate 
it was formerly computed, when the assessment was fixed upon the ascertained or esti- 
mated annual rent, deducting the actual charges of collection, and Malikanah (the 
proprietor’s income) at ten per cent ; a neat product of one hundred rupees, from lands 
paying no tax, was valued as equal to a product of one thousand rupees from taxable 
lands. But when the proprietor’s allowance was calculated at ten per cent. upon the 
neat revenue paid to Government, and not upon the rent 5 as was done when the lands 
were let in farm by Goverument, and the farmer stipulated to pay the malikanah, dis- 
tinctly from the public revenue ; or when the rents were collected khas by the public 
officers, and the’proprietor received ten rupees for every hundred, clear of charges and 
malikanah, carried to the account of Government ; the proportion received by the 
pil the aggregate payments for tax and income, was 100 rupecs of 110, or ten! 
elevenths. 
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siding in the interior parts of the country, whose occupations prevented their 
personal attendance in Calcutta, and whose circumstances would not admit of 
their entertaining a vakeel, at an unlimited expense, for the purpose of pro- 
secuting an appeal, were often precluded, by the distance of their situation, 
from appealing against decisions with which they were dissatisfied. In ad- 
dition to this impediment, arising from the local situation of the sudder 
dewanny adawlut, unavoidable delay, in hearing and determining the appeals 
* preferred to that court, was frequently occasioned by interruptions to the re- 
gular sittings of the court; from the avocations of the members of govern- 
ment who composed it. 
Provincial To remedy these material defects ; and, as stated.in the preamble to Regu- 
courts of ap: lation 5, 1793, “ the jurisdiction of the courts of dewanny adawlut established 
peal establish- < 7 re 
ed by K. 5, in the several zillahs, and the cities of Patna, Dacca, and Moorshedabad, be- 
ned the de. ig extended, not only to the causes which were cognizable in the courts of 
fects stated, mal adawlut, but to civil suits of all descriptions between individuals ; and 
Shih under certain restrictions between Government and its subjects ; and it being 
Orissa. essential to the prosperity of the country, that all persons, especially the cul- 
tivators of the soil, the traders and manufacturers, and the other classes of the 
lower and most industrious orders of the community, in the different parts of 
the provinces, who may be dissatisfied with the decisions of those courts, 
should have an appeal to a higher court ; to which they can have ready ac- 
cess ; and that this court should be so constituted, that they may look up to 
it with confidence for speedy redress against unjust or erroneous decisions ;”” 
Section 2. the Governor General in Council resolved, and enacted by Section 2, of the 
Original’ con” above regulation, that four courts of appeal should be established ; one in the 
those courts. vicinity of Calcutta, and one at the cities of Dacca, Moorshedabad, and 
Patna, respectively. Each court to be superintended by three judges ; to be 
styled the first, second, and third, judge of the court, to which they might be 
appointed ; and previously to entering upon the execution of their duties, 
to take and subscribe an oath, of the same tenor with that prescribed to be 
taken by the judges of the zillah and city courts. Three law officers, 
_ (a cauzee, mooftee, and pundit) with a register, and an establishment of mi- 
Vrowineial |. histerial officers, were also attached to each court. A fifth court of appeal, 
nares cota- constituted in like manner, for the province of Benares, was established by 
9 1795,42, Regulation 9, 1795. And a sixth court, for the ceded provinces, was insti- 
and forceded tuted by Regulation 4, 1803. The designation of this court, which was ori- 
aie ginally denominated “ the provincial court of appeal for the division of the 
Designation provinces ceded by the Newab Vizeer,” was altered, under Regulation 9, 
of ‘the yatter 1804, in consequence of the annexation of the territories ceded by Doulut 
under Kt. 9, Rao Sendheeah, to that of ‘‘ the provincial court of appeal for the division of 
Aunexations Bareilly ;” at which place the court is held. By the same regulation, the 
to the Benares territory in Boondelkhund, ceded by the Peshwa, was added to the jurisdiction 
division, made ° . 
by the same Of the Benares court. And by Regulation 8, 1804, the zillahs of Allahabad 
PHB, Ltd, and Gorukhpoor, in consequence of their being more contiguous to Benares, 
than to Bareilly, were transferred from the jurisdiction of the provincial 
With proviso, court for the division of Bareilly, to that of Benares; with a proviso that the 
aii courts of justice, and other public authorities, “ shall be guided in their de- 


enscted ror the cisions and proceedings, in all matters relating to those zillahs, by the regu- 
ITOVINCES = e ° . 
vedea by the lations which have been, or shall be enacted, in conformity to the rules pre- 


Newab vizeer. scribed in Regulation 1, 1803, for the internal government of the provinces 
Provision ceded by the Newab vizeer.” Experience having shown that three judges 
ae by ne were insufficient for the due performance of the multifarious and laborious 
provincial. duties of the provincial courts of appeal and circuit, such pafts of the regu- 
aah shall, _ lations above cited, as provide that these courts should be superintended by 
sist each of three judges respectively, were rescinded by the first clause of Section 2, 


four judges. Regulation 5, 18143 and the following provisions were enacted in the second 
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and third clauses of that section. ‘ Second. The provisional courts for the How to be de- 
divisions of Calcutta, Dacca, Moorshedabad, Patna, Benares, and Bareilly, nominated. 
shall consist each of four judges; to be denominated the first, second, third, 


and fourth judges of those courts respectively. Third. The judges of the Wht preine 
abovementioned courts shall exercise both civil and criminal jurisdiction, eicsed by 


under such rules as have been or may be established for their guidance in the oe 
discharge of these important functions.” It is further provided, in Section Restixton i 
2, Regulation 25, 1814, that ‘* from and after the Ist February, 1815, no ypomtment 


of persons to 


person shall be deemed qualified to be appointed to the office of a judge of a be ‘judges of 


provincial court, or court of circuit, unless he shall have previously officiated he Provincial 
as judge or magistrate of a zillah or city court, for a period not being less by R.25, 1814, 


than three years; or unless he shall have been previously employed in the $? 
judicial department, or in offices requiring the discharge of judicial functions, 
whether of a criminal or civil nature, for a total period not being less than 
six years.” 
The particular zillahs and cities, included within the jurisdiction of the six R 5,1793, ¢3 


provincial courts, are specified in the regulations, by which they are respec- os vena 
tively constituted ; which also direct, ‘that each court be held in a large X 4, 1803, ¢3 
convenient room, three days in every week, or oftener if the business shall G4)" rules 


require it; and that no rule, order, proceeding, or decree, shall be made, but fo sittings of 
on court days, and in open court.” It was further provided in Sections 3 fae 
and 4, of Regulation 47, 1793, extended to Benares by Regulation 25, tmther provi- 


1795, and re-enacted for the ceded provinces, in Regulation 15, 1803, that izas, she 


two judges should be necessary to hold a court of appeal; and that no de- ee an 
cree in a suit or appeal before a provincial court should be valid unless pas- tered by R. 13, 


sed by two judges present in court; who were to sign the decree passed by '*!% 
them. But an accumulation of appeals in many of the provincial courts, and 

the original jurisdiction vested in those courts by Regulation 13, 1808, made 

it necessary that the provisions abovementioned should be modified to admit 

of daily sittings of the provincial courts, before one or more judges of 

those courts. The following rules were therefore enacted in Regulation 

138, 1810 :— 

§ 2. * First. Such part of the existing regulations as provides that two Section2 


judges of a provincial court of appeal shall be necessary to hold a court of ae ae 
appeal, and that no decree of a provincial court shall be valid, unless passed ulations, 


by two judges present in court, is hereby declared subject to the following ee 


modification. Second. Whenever, from the absence, or indisposition, of one judges ofa abe 
z Se viuctal courto 
or more of the judges of a provincial court of appeal, or from vacancy, OF aypcalshali he 


any other unavoidable cause, the regular sittings of a provincial court, cannot mcvsay to 
. ° a comet. 
be held before two or more judges of such court, it shall be competent to a In what cases 


‘ . we > a single judge 
single judge to hold the regular sittings of the court; and to pass orders, or funy olde sie 


judgment, in conformity with the regulations, subject to the following provi- tnz, and how 
sions. Third. In the trial of appeals from the decisions, or ofders, of the ' priveed | 
judges, assistant judges, or registers, of the zillah and city courts, if a single be of opmon 


judge of the provincial court, sitting upon the appeal, shall be of opinion that [het 3 thar 


the decision, or order, appealed against, ought to be reversed, or altered, he appeale a 
. Yst sno 
shall not pass any decree or final order thereupon, until one or more of the fe vecrsed, 


other judges of the provincial court can sit with him upon the appeal in o altered. 


question. Fourth. No judge of a provincial court shall sit on the trial Of Fe cigota oka 
an appeal from a judgment, or order, passed by himself.” § 3. ‘ Decisions See i 
of a single judge of a provincial court, passed in conformity with the forego- tormty with 


: ® A <8 ' the above sec- 
ing section, shall have the same operation and effect, as decisions passe by [i Mave see 


two or more judges of a provincial court, under the regulations in force ; and. the sameefiect 


« oe U : t 
shall be considered appealable, or not, to the court of sudder dewanny adaw. as decisions 0 


lut, according to the general rules prescribed by those regulations.” § 4, judges. 
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Section 4. 
Roles contain- 
ed in Regala- 
tion 1, 1807, 
applicable to 
single judges 
of provincial 
courts holding 
sittings under 
the present re- 
gulation, with 
modifications. 
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“ First. The rules contained in Regulation 1, 1807, for defining the “ duties 
to be performed, and powers exercised, by single judges of the provincial 
courts of appeal, in the absence of the other judges of the court,”' shall be 


* The following Sections of Regulation 1, 1807, contain the rules which are here 
referred to— 

§ $. « Whenever one judge only of a provincial court of appeal may be present at 
the station where the court is held, or though two or more judges may be present at 
the station, if one judge only shall be able to attend on the days fixed for the sittings 
of the court, which, under the regulations now in force, are to be held three days in 
every week, or oftener if the business shall require it, the officiating judge, so attend- 
ing the court, is authorized and directed to perform the duties specified in the follow- 
ing section,” § 4. ‘ First. To execute all decrees, precepts, and orders, of the sudder 
dewanny adawlut, and make returns in the prescribed form in all cases of reference 
from that court ; also to receive petitions of appeal to the sudder dewanny adawlut 
from the decisions of the provincial court, which may be duly presented within the 
fixed period; and to proceed thereupon as directed by the regulations. Secondly. 
To execute all decrees and orders which may have been passed by two or more judges 
of the provincial court, and which shall not have been carried into full execution ; pro- 
vided that this authority be not construed to empower any single judge to perfect inter- 
locutory decrees, by passing a final judgment or order upon any point left undetermin- 
ed by the decision of a competent provincial ccurt, or generally to give any determina- 
tion upon the rights of parties, which may not have been expressly adjudged at a regu- 
lar sitting of the provincial court. Thirdly. To receive petitions of appeal from 
decisions of the zillah and city courts, whether transmitted by the judges of those 
courts, or presented, as allowed in particular cases by the regulations, immediately to 
the provincial court ; and if the appeal shall clearly appear to be admissible under the 
prescribed limitations, and the petition for it shall have been duly presented within the 
fixed period, to admit the appeal, and issue all consequent process for the appearance 
of the respondent, as well as for obtaining the proceedings held upon the cause appeal- 
ed. But if the petition of appeal shall not have been presented within the limited pe- 
riod ; or, although so presented, if there appear to be any room for doubt whether the 
cause be regularly appealable to the provincial court, or if the petition be for a special 
appeal, in cases where a regular appeal is not open to the provincial court, the admis- 
sion or rejection of the appeal shall be left for the consideration of a competent court ; 
and the single judge, receiving the petition, shall merely record the receipt of it, and 
of the institution fee and securities required to accompany it, which shall be returned 
in the event of the appeal not being ultimately allowed by the provincial court. 
Fourthly. To ascertain and determine the sufficiency of securities offered for the ad- 
mission of appeals, or for the fees of pleaders ; or for staying the execution of decrees 
appealed from; to summon and examine witnesses for proving vukalutnamahs, or 
mokhtarnamahs ; or for establishing the property of paupers ; and to prepare appealed 
causes for trial, by receiving the pleadings of the parties, or their vakeels, and any 
exhibits, which may accompany them. Fifthly. To summon and examine any 
witnesses upon the merits of the case in appeal, whom the provincial court may have 
previously ordered to be examined : or whose evidence may be offered upon points in 
which the provincial court may have resolved to admit new evidence on a previous 
hearing of the appeal. But this authority shall not be considered to empower any 
single judge to summon or examine witnesses, upon any point relative to the merits of 
a cause in appeal, unless two or more judges of the provincial court shall have direct- 
ed the examination of such witnesses; or have resolved to admit new evidence on the 
point or points, in proof of which such witnesses may be adduced. Sixthly. To 
proceed in causes referred for trial in the first instance to the provincial court, by the 
Governor General in Council, or by the sudder dewanny adawlut, in like manner as 
stated in the foregoing clauses respecting appeals, and under the same restrictions. 
Seventhly. To receive miscellaneous petitions relative to matters’ depending before, 
or decided by, any zillah or city court ; in all cases wherein the provincial courts are 
authorized to receive such petitions; and to proceed thereupon as the provincial courts 
are empowered to proceed ; except that no final order shall be passed upon the sub- 
ject of any such petition, until two or more judges be present; nor shall a single judge 
of the proyincial court be deemed competent to pass a final and conclusive order in 
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cofsidered applicable to single judges of the provincial courts holding sittings 

under the present regulation with the following modifications. Second. “The sitting judge 
sitting judge may perfect interlocutory decrees and orders passed by himself may perfect 
in conformity with Section 2, of this regulation, or by any other judge or phlei 
judges of a provincial court, in pursuance of the regulations in force. Pro. jréets passed 
vided that it shall not, in any case whatever, be competent to a single judge with Section, 
to reverse or alter the decree, or order, of any other judge, or judges of a (yu 
provincial court.” Third. The sitting judge may determine, in the first in- Proviso, 
stance, upon the admission or rejection of appeals to the provincial court, the. ice 
(excepting cases in which the judgment, or order, appealed from, may have jndgemay de- 
been passed by himself) subject to the appeal allowed by the regulations to the first in. 
the court of sudder dewanny adavwlut, in all cases wherein a provincial court *tanee, on ad- 
may refuse to admit an appeal on the ground of delay, informality, or other jection of ap- 
debut The sitting judge may also determine, on the admission or rejection Pe#!s to the 
of all applications for special appeals to the provincial court, except in cases oun 
wherein he may have himself passed the judgment, or order, appealed from. Sitting judse 
Fourth. On the trial of an original cause instituted before a provincial court, ders on adie 
as well as on the hearing of appeals to that court, it shall be competent to S0ofev" 
a single judge, holding a sitting of the court under this regulation, to pass nation of wit- 
such orders as he may deem just, and consistent with the regulations, re. Rotte® aud 
specting the admission of evidence, examination of witnesses, and all other subject to the 
points connected with the trial of the suit before the court, subject to the rouwon 
provision contained in Section 7, Regulation 1, 1807 ; whereby the provin- gulation i, 
cial court at large, or any two judges of the court, are declared at liberty to = 
re-examine witnesses, whose depositions may have been taken before a single 


judge, if it appear requisite ; to examine any other witnesses in the cause; 


any case whatever. ighthly. To correspond with the Governor General in Coun- 
cil, with the sudder dewanny adawlut, with the other provincial courts of appeal, with 
the zillah and city courts, and generally with all public officers, in like manner as the 
provincial courts are authorized to correspond with such public officers; and to per- 
form all miscellaneous duties, arising out of such correspondence, or incident to the 
necessary — of the usual functions of an officiating judge of a provincial court 
of appeal. Also to furnish the monthly and other periodical reports and accounts pre- 
scribed by the regulations ; or required by the orders of Government, or of the court 
of sudder dewanny adawlut.” § 5. «In the execution of the duties prescribed by 
the preceding section, a single judge of 2 provincial court or an acting judge appointed 
to officiate as such, when none of the judges of a provincial court may be present at 
the station where the court is held, shall possess the same powers as are vested by the 
regulations in the court collectively, subject to the several restrictions specified, and 
also to the further restriction noticed in the following section.” § 6. * In the event of 
any witness, who may be examined by a single judge of a provincial court, or by a 
person appointed to officiate as such, or by the register of the provincial court acting 
under the orders of a single judge, appearing to be guilty of perjury, so as to merit 
commitment for trial before the court of circuit, in pursuance of the provisions made 
by the regulations, for that purpose; the judge may cause such witness to be held to 
bail, or if satisfactory bail be not given for his appearanee at the first regular sitting 
of the provincial court, may cause him to be kept in custody until he can be brought 
before two or more judges of the provincial court ; but shall not pass a final order, to 
commit the witness for trial on a charge of perjury, until the grounds of it shall have 
been submitted for the determination of a competent court.” §7. «The powers 
vested by this regulation in a single judge of a provincial court of appeal shall not be 
construed to prevent the court at large, or any two judges of the court, from re-exa- 
mining witnesses whose depositions may have been taken before a single judge, if it 
appear requisite ; oy from examining any other witnesses in the cause; or generally 
from passing any order that may appear proper and consistent with the regulations ; 
whether in addition to, or in qualification or abrogation of, any previous order of a 
single judge.” e ; 
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‘and generally to pass any order that may appear proper and cofsistent with 
the regulations, whether in addition to, or in qualification, or abrogation of, 
Asingle judge gny previous order of a single judge. J¥/th. In the event of a witness, in a 
may commit, ‘case brought before a single judge under this regulation, appearing guilty of 
or hold to bail, ) §} bs eg ppearing gu 
for trial before wilful perjury, as defined in Section 4, Regulation 2, 1807, it shall be com- 


playin bat ent to the sitting judge to order that such witness be committed, or held 
guilty of per- to bail, for trial before the court of circuit. Sixth. A single judge, holding 
Biting judge 2 sitting of the provincial. court, under this regulation, may receive miscella- 


may proceed, neous petitions, relative to matters depending before, or decided by, any 2il- 
,as the provin- ; : 2 Peet 
cial court are lah or city court, in all cases wherein the provincial courts are authorized to 


la receive such petitions; as well as all other petitions which the provincial 
miscellaneous courts are authorized by the regulations ta receive; and to proceed there- 


petitions, un” upon as the provincial courts are empowered to proceed, under the restrictions 


stated. stated in this regulation.” § 5. ‘ Under the provisions of this regulation, the 
Rate for daily sittings of the provincial courts shall be held daily, (Sundays, established holi- 
sitting of the days, and authorized vacations excepted,) before one or more of the judges 


Provincial ter of these courts; or if any circumstance, (except the intervention of Sundays, 


provisions of holidays, and vacations,) should prevent a daily sitting for two days succes- 


this Regala- sively, the same shall be reported for the information of the sudder dewanny 


Additional adawlut.”’ 
MtedinR.2, ‘Lhe following additional provisions have been enacted in Regulation 25, 


1814, 1814, 
Invintcases  § 6. “In addition to the provision made by clause second, of Section 2, 
tee ahe Regulation 18, 1810, for the regular sittings of the provincial courts being 
provincial held before a single judge, whenever from the absence, or indisposition, of 
courts may be one or more of the judges of a provincial court, or any other unavoidable 
one or more cause, the regular sittings of a provincial court cannot be held before two or 
jndges of those more judges of such court, it is hereby provided, that whenever from the 
number of original causes and appeals, depending before a provincial court, 
it may appear requisite, for the speedy trial and decision of such causes and 
appeals, or for the general dispatch of business depending before the court, 
that separate sittings of the court should be held at the same time, before 
one or more judges respectively, and the number of judges present at the 
Under what station may admit of such separate sittings being held, it shall be competent 
lejudgesmay t© the judges of the provincial courts to hold the same, and to pass orders, or 
passorders or judgments, in conformity with the regulations, subject to the same restrictions 
judgmeny'" ‘when the sitting may be held before a single judge, as are prescribed by the 
rules in force, with respect to single judges af the provincial courts holding 
sittings of those courts, under the provisions of Section 2, Regulation 13, 
Sectin?. 1810.” § 7. “The rules contained in Sections 3 and 4, Regulation 13, 
aera aea 1810, respecting decisions passed by a single judge, and the general duties to 
Beda eles, be performed and the powers to be exercised by single judges of the provin- 
powersanddu- Cial courts, under that regulation, shall be considered equally applicable to the 
a of single powers and duties of single judges of the provincial courts, and to decisions 
provincial passed by them, under the present regulation.” § 8. “ In modification of 
ee. the third clause of Section 2, Regulation 13, 1810, requiring the sitting of 
ulation. two judges to reverse or alter a decision or order appealed to a provincial. 
prction & in. COUrt, and of such part of any other regulation in force, as directs that de- 
glejudgesof Crees are to be signed by the judges passing the same; it is hereby provided, 
ea L pskinathe that when a single judge ofa provincial court, trying a case*in appeal from a 
upon appeals zillah or city judge, assistant judge, or register, shall be of opinion, that the 
ee decision appealed from, ought to be reversed, or altered, and shall record his 
ring mopinion. Sentiments to that effect ; and another judge of the provincial court, sitting 
afterwards upon the same appeal, ‘shall concur in the opinion so recorded, 


. it shall be competent to the second judge to pass the decree, or final order, 
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in conformity‘thereto, and to cause the same to be carried into execution, in 

the mode prescribed by the regulations; without waiting for a sitting of 

both judges, when circumstances may not conveniently admit of it. In such Decreeor or- 
cases, the decree or order shall be signed by the judge present at the final {my be 
sitting ; and the signature of the judge who first sat shall not be considered judge present 
requisite ; but his opinion, as recorded by him, shall be recited in the decree fyus,mlsit 


or final order, and in the copies of it delivered to the parties.” § 9. °* First. ce 


Such parts of the regulations in force as provide, in cases of a difference of Parts of the 


opinion between two judges of the provincial courts of appeal, that the senior ee 


judge shall have a casting vote, in affirming, reversing, or altering the decree give a casting 


or order of a zillah or city court, when the case may be further appealable to wor jeden eA 


the court of sudder dewanny adawlut, or a casting voice in affirming the de- the provincial 
cree or order of a zillah or city court, but not in reversing or altering it when °o°" repeal- 
the decision of the provincial court may ‘be final, are hereby rescinded. ' 

Second. Whenever two judges of a provincial court may try an appeal Rule to be ob- 


from the decision or order of a judge, assistant judge, or register, of a zillah served when a 
or city court, and a difference of opinion may arise between such judges, the opinion may 
determination of the provincial court shall be suspended until the opinion of fee diae 
a third judge of that court can be taken, when the decision shall be passed provincial 
according to the majority of voices. Third. The rules stated in the above Sov tying 
clause shall also be observed in all civil suits, tried by the provincial courts Or when two 


: 2 e js os : judges, trying 
in the first instance, wherein a difference of opinion may arise between two an original suit; 


of the judges of those courts, sitting on the trial of such suits. Fourth. The may differin 
same principle shall be observed in all other business of a general or miscella- the same prin- 


neous nature before two judges of a,provincial court, when a difference of ciple to be ob- 
served in all 


opinion may arise between them; and in general, when there may not be a other business 
third judge present at the station, the decision of the question shall be post- Ee ae 
poned for the attendance of another judge. But in cases not involving any Vincial court. 

matter df judicial cognizance, if a third judge be within the division, though eres Roe 

not at the sudder station, and the business appear to require an early decision, be sent toa” 
the papers relative thereto may be sent to him for his written opinion, and on {hjljudgenot 
receipt, thereof, a determination shall be passed according to the majority Of station, for his 
voices. Fifth, If in any instance a difference of opinioh should take place in Poet be ob. 


questions before four judges of a provincial court, and the number of voices terved, on a 
| 4 ; : ifference of 
be equal, the first judge, concurring with any one of the other judges, shall (ition be. 
possess a casting vote, and the resolution shall be passed accordingly.” § 10. tween four jud- 
“ First. By Section 4, Regulation 1, 1807, and Section 4, Regulation 13, Section 10. 
1810, single judges holding sittings of the provincial courts of appeal under Ales piven? 
the provisions of those regulations, are empowered to perform all miscellane- cicca by single 
ous duties appertaining to the provincial courts, and to proceed as two or ent 
more’ judges of those courts are empowered to proceed, except when they may courts, with 1e- 
be of opinion, that the order of a zillah or city court, or the order of another pee une: 
judge of the provincial court, should be reversed, or altered. It having been and removal of 
doubted whether the powers, thus vested in a single judge, include the ap- minsterial na- 
pointment and the removal of the ministerial native officers of the zillah or the ziltah and 
city civil courts, whose appointment and removal, on reports from the zillah cy courts. 
and city judges, are or may be vested in the provincial courts; It Is hereby de- 
clared that single judges of the provincial courts, holding sittings of those 
courts, under the provisions contained in Regulation 13, 1810, or the pre- 
sent regulation, are empowered to proceed in like manner as two or more 


judges of the provincial courts are empowered to proceed under Section 7, 


The rescinded provisions here referred to were enacted in Section 2, of Regu 
tion 47, 1793 ; extended to Benares by Regulation 25, 1795; Section 7, of Regula 
tion $, 1797; and Sections 2 and 7, of Regulation 15, 1803. 
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Regulation 8, 1809, * except when they may differ in opinion ftom the zillah 
or city judge, respecting the appointment or removal of any native officer of 
the zillah or city courts; in which case the question shall be brought before 
And of mints- two or more judges of the court. Second. A single judge holding the sit- 
terial eative tings of the provincial court shall be competent to suspend any ministerial 
provineial Native officer of that court, but shall not be competent to pass any final order 
deals or decision regarding the removal or appointment of any native ministerial 
officer of a provincial court; all questions which may arise respecting the 
appointment or removal of such officers shall be brought before two or more 
judges of the court ; and shall be decided, in cases of a difference of opinion, in 
conformity with Section 9, of this regulation.” : 
Original juris» The original jurisdiction vested in the provincial courts, by Section 3, 
dictions pro- Regulation 13, 1808, and Section 5, Regulation 25, 1814, for the trial, in 
hai is,” the first instance, of “ all regular’ suits, for an amount in value, exceeding 
1808,§3; and five thousand sicca rupees,” has been already stated, under the head of Zit- 
«25, 1814, §5; . ae ° . ‘ 
moditied by R. lah and City Civil Courts ; together with a modification of those rules, con- 
19, 1817,§2. tained in the second clause of Section 2, Regulation 19, 1817; viz. * If 
the amount or value of the claim (calculated in conformity with Section 14, 
Regulation 1, 1814, and Section 23, Regulation 26, 1814,) be more than 
five thousand, but not exceeding ten thousand sicca rupees, it shall be op- 
tional with the plaintiff to institute a regular suit, in the first instance, either 
in the provincial court of the division, under the rules now in force; or in 
the dewanny adawlut of the zillah or city in which the land, house, or other 
immovable property, constituting the subject of the suit, may be situated ; or 
if the suit be not for immovable propexty, in the dewanny adawlut of the zil- 
Jah or city, in which the cause of action may have arisen; or the defendant 
may reside as a fixed inhabitant, when the suit against him is commenced.” 
But it will be proper to insert in this place the following provisions enacted in 
Section 5, Regulation 13, 1808, for cases in which the defendant, irr an ori- 
ginal suit, instituted in a provincial court, may deny. its being regularly cog- 
R.13, 1808,§5. nizable, in the first instance, in such court. ‘* First. In suits which may be 
Disputes be-, instituted in the provincial court, if the plaintiff shall state his cause of, action 
ween parties * * z 
respecting any to exceed five thousand sicca rupees, and the defendant shall, in answer, deny 
<a ibe proelle such statement, and allege the produce, amount, or value, to be such as to 
cial court, be- render the suit cognizable by the zillah or city court, in.the first instance ; 
ing cogaiza’le the provincial court shall cause such inquiry to be made, as may appear 
stance by that Necessary, to ascertain whether the suit be cognizable in the zillah, city, or 
court, how en provincial court, under the provisions of this regulation ; and the determina- 
rules to be de- tion of the provincial court, upon this point, shall be final. Provided, that no 
a such objection to the plaintiff’s statement of the cause of action shall be re. 
ceived from the defendant, unless offered, in answer to the plaint, in the first 
If decided, to Instance. Second. In the cases provided for in this section, if the provincial 
ty eaiies court determine that the suit is cognizable in the zillah or city court, the in- 
city court; to stitution fee paid by the plaintiff shall be returned to him; and he shall be 
ue stituted, eft to institute his suit, de novo, in the zillah or city court. If any pleaders 
“such court. Shall have been employed in the provincial court, that court shall adjudge to 
them such proportion of the established fee, not exceeding one fourth, as 
they may judge adequate ; to be paid by the plaintiff.” 
R.35,1814,§8. In addition to the regular original jurisdiction of the provincial courts, as 
Io whet carr’ above stated, it is provided in the first clause of Section 3, Regulation 25, 


ing one thou- 
sand rupees in 


t This Section, and the whole of the rules contained in Reguvation 8, 1809, * re- 
specting the appointment and removal of the native officers of Government, in the ju- 
dicial, revenue, and commercial departments ;” are cited at length in the second vo- 
lume of this Analysis, page 155, 
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1814, that “if it shall at any time appear that, from the pressure of business 
in any zillah or city court, suits exceeding one thousand rupees in value or 
amount can be more conveniently and expeditiously tried in the first instance, 
by the provincial court of the division, than by the zillah or city court before 
which they may be depending, it shall be competent to the sudder dewanny 
adawlut to order the transfer of all or any of such suits to the said proyincial 
court.” It is added, in the second clause of Section 3, Regulation 19, 1817, 
that “it shall be competent to any plaintiff, who may have instituted in a 
zillah or city court a suit transferable to a provincial court, to petition the 
provincial court for the transfer of such suit; and if sufficient reason appear 
for the transfer desired ; such as considerable delay in the trial of the suit, 
by the zillah or city court; the provincial court will transmit the petition for 
the orders of the sudder dewanny adawlut. ” 

Under the original regulations of 1793, an appeal was allowed, in All cases, 
from the decisions of the zillah and city courts to the provincial courts of ap- 
peal. But to prevent the time of the latter from being occupied by petty 
causes, it was afterwards judged expedient (by Regulation 8, 1'794,) to vest 
the zillah and city judges with a final power of decision, in suits for money 
or persona} property not exceeding in amount or value twenty-five sicca ru- 
pees ; and by Regulation 36, 1'795, their decrees were declared final in ap- 

s from decisions for money or personal property, passed by their registers 
under Regulation 8, 1794; or the native commissioners appointed under 
Regulation 40, 1793. These provisions for Bengal, Behar, and Orissa, were 
extended to the province of Benares, by Regulation 54, 1794. But by Re- 
gulation 49, 1803, they were rescinded for the whole of those provinces, and 
new rules were enacted in Regulations 49, 1803, and 8, 1805, whereby an 
appeal to the provincial court was open, in certain cases only, when the suit 
might have been tried and decided in the first instance by the zillah or city 
registers ; and afterwards tried in appeal by the judge of the zillah or city 
court: but an appeal to the provincial court was allowed in all cases that 
might be tried and decided by the zillah or city judges in the first instance. 
The rules last mentioned were however rescinded by Section 2, of Regulation 
24, 18143 and the general provisions, now in force, for appeals to the pro- 
vincial courts, in regular suits, are contained in the following clauses of Sec- 
tion 8, Regulation 25, 1814:—“ Third. An appeal shall lie to the provincial 
courts from the decisions passed by the zillah and city judges, on all regular 
civil suits tried and determined by them in the first instance ; as well as from 
the decisions which may be passed by registers under clause sixth, Section 9, 
Regulation 24, 1814, in suits exceeding five hundred rupees in value or 
amount. Fourth. The provincial courts are further empowered to admit a 
second or special appeal from decisions passed by the zillah and city judges, 
on regular appeals from the original judgments of registers, sudder ameens, 
and moonsiffs. Such special appeals are to be admitted and tried under 
the rules and restrictions contained in Section 2, Regulation 26, 1814. 
Fifth. Nothing in this regulation shall be construed to prohibit the provincial 
courts from applying for permission to review their own judgments, or from 
admitting summary appeals, in the cases provided for by clause third, Section 
3, Regulation 26, 1814." — 

it being a general rule for the trial and determination of all suits and ap- 
peals before the provincial courts, that they are to proceed, except as to hear- 
ing witnesses and receiving evidence, “ in the same manner and with like 


5 
* The rules for special and summary appeals, 
and city courts, the seorinclal courts, and the court of sudder dewanny adawlet, 
be stated in the sequel. 


ich appl rally to the zillah 
which apply generally rt 
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R.5,1703,412, The period limited for, appeals to the provincial courts is three months’ 
B's 1006 4a, from the date on which the decision appealed from may have been passed ; 
modifed by — if the appeal be preferred in the provincial court ; or three months exclusive 
ey ra he ’ of the interval that may elapse, between the time of the party’s furnishing the re- 
abovecited. quisite stampt paper, for a copy of the decree, and the date on which a copy of 
fet cratering the decree may be tendered to the party in open court, if the petition of appeal, 
appeals. with an authenticated copy of the decree, be presented to the court of sudder 
dewanny adawlut ; and it is declared in Section 10, Regulation 2, 11798, re- 
enacted for the ceded provinces in the sixth clause of Section 12, Regulation 
4, 1803, that the presenting a petition of appeal before the expiration of the 
time limited, without the prescribed security for costs,* or proof of inability 
to furnish the same, (under the rules hereafter mentioned for paupers) shall 
But courts of not be considered to preserve the appellant’s right of appeal. But the pro- 
admitthem af. vincial courts of appeal are, in all cases, authorized to admit the appeal after 
ter prescribed the expiration of the prescribed period, if the appellant can show just and 
Fcient couse, reasonable cause, to their satisfaction, for not having preferred it within the 
time limited ; recording their reasons for admitting it in such cases, 
Security re- If the appellant be desirous of staying the execution of the decree passed 
quired to 87 against him, during the trial of his appeal from it, he is further required to 
decrees during give good and sufficient security, in a sum equal to one year’s produce of the 
Ae original property adjudged, if the decree be for land, or any description of real pro- 
parla as os perty ; or, in other cases, in an amount equal to the sum or value decreed ; 
5, 1798, ¢ 12 for the performance of the decree which may be passed upon the appeal. In 
and 14. the original rules of 1798, if the decree were not for land, or other real pro. 
perty, the zillah, city, and provincial courts, were authorized to carry their 
judgments into execution, notwithstanding an appeal, provided sufficient 
security were given by the respondent for performing the ultimate judgment 
on the appeal. But as decrees for money, in many instances, cannot be en- 
forced without a sale of property, or personal confinement ; both which ap- 
_ peared liable to objection, whilst there was a possibility of the judgment pas- 
clesad eb ale sed in the first instance, being reversed, or qualified, on the appeal ; the follow. 
in R.13, 1796. ing rules were enacted in Sections 2 and 3, of Regulation 13, 1796 :— 
Section2.  § 2, “In all authorized cases of appeal from the decrees of the zillah or 
pseaiabegatg city courts to the provincial courts; or from the decrees of the provincial 
pasled from, courts to the sudder dewanny adawlut ; the court in which the decree appealed 
sed ina sila, from may have been passed, shall suspend the execution of it during the 
oy ai appeal, provided the party, against whom the decree may have been passed, 
to be suspend- Shall, at the time of preferring his appeal, or within such reasonable period 
copa ae anc afterwards as may be fixed for the purpose, deliver the security required by 
the prescribed the existing regulations, viz. if the decree be for a zemindary, talook, or 
Becursty. other land, or for a house or other real property, good and sufficient 
secufity in a sum equal to one year’s produce thereof; and in all 
other cases, good and sufficient security in an ariount equal to the sum of 


money or value of the thing decreed, for the performance of the decree, 


* Three calendar months are specified in the regulations ; and the sudder dewanny 
adawlut, in a case before that court on the 26th September, 1797, declared their opinion 
that three months of the English calendar were intended ; but as the regulations do not 
expressly state English months, and the appellants had preferred their appeal within 
three Bengal months, and pleaded ignorance of the English calendar, the court admitted 
their appeal. 

? The tule for costs, in the regulations cited, is that ‘in all authorized cases of 
appeal, the party desirous of appealing is, with his petition of appeal, to deliver good 
and sufficient security for the payment of the costs that may be awarded on the 
appeal.” ; ° 
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which may be passed upon the appeal. § 3. To prevent an abuse of the 
above rule, and the encouragement of litigious appeals, the provincial courts 
of appeal, in all cases wherein they may confirm the decree of a zillah or 
city court, and the sudder dewanny adawlut, in all cases wherein it may con- 
firm the decree of a provincial court, are to adjudge interest at the rate of one 
per cent. per mensem on all sums, receivable by the respondent under the 
decree passed in his favor, from the date of such decree, and are authorized 
to punish appeals which may appear to them litigious, by a fine to Govern. 
ment, proportionate to the condition of the party, and the circumstances 
of the case.” 

The following additional provisions were enacted in Regulation 5, 1798 : 
§ 3. “ Notwithstanding the appellants in causes depending before the sudder 
dewanny adawlut, and the provincial courts of appeal, may have entered into 
the security required of them by Section 2, of Regulation 13, 1796, those 
courts are authorized, in cases, wherein from delay in the decision, the secu- 
rity so given may appear insufficient, on the application of the respondent or 
respondents in all such cases, to require any additional security which they 
may deem necessary to secure the party who may have obtained a judgment 
in his favor, from any loss by the non-execution of such judgment during the 
appeal ; and in default of such further security being given within a reason- 
able period, to be fixed for that purpose, the courts are empowered to direct 
the judgment in question to be carried into execution, in like manner as if no 
security had been given by the appellant ; provided that in such cases good 
and sufficient security, as prescribed by the regulations, be given by the re- 
spondent, previous to his being put in possession of the property in litigation.” 
§ 4. “In all instances wherein the plaintiff in a zillah or city court may obtain 
a judgment in his favor for land or other real property, and the defendant 
appealing therefrom to a provincial court, may be left in possegsion of the 
property, under the security prescribed by the regulations, any private transfer 
of such property by sale, gift, or otherwise, or any mortgage thereof which 
might be made by such appellant during the appeal to the provincial court, or 
during a further appeal to the court of sudder dewanny adawlut, would, in 
the event of the judgment against him being confirmed on the appeal, be of 
course, and is hereby declared to be, null and void: but as malguzarry lands 
(lands assessed with the public revenue) are in all cases, by whomsoever pos- 
sessed, held answerable for the public revenue assessed thereon, and as ac- 
cording to the general rules established for the collection of the public re- 
venue, such lands, and also lakheraj lands, and other property appertaining 
to the same estate, may become liable to sale by Government, from the neg- 
lect of the party in possession to discharge the revenue due therefrom, by which 
sale, in cases of appeal, the party to whom the property of the lands is ulti- 
mately adjudged, might, notwithstanding be deprived of it, unless he pur- 
chased the same at the public sale ; to obviate all doubt respecting the right 
of the party making the purchase in such cases, it is hereby declared, that 
whenever any land or other property, for which a judgment may have been 
obtained in any of the established courts of justice, but which, during an 
appeal from such judgment by the party cast, may be left in the possession of 
the appellant, shall, while such appeal is pending, or before the ultimate 
judgment thereon be put in execution, be sold by Government to make good 
an arrear of the public revenue due from the appellant; and shall be pur- 
chased by the respondent ; the party so purchasing, in the event of such 
property being fipally adjudged to him on the appeal, shall be entitled to re- 
cover from the appellant, so left in possession, the full amount of his purchase 
money, and of all expenses attending the purchase so made by him, with m- 
terest thereon at the rate of twelve per cent per annum, in addition to any 
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other sum which may be adjudged due to him on account of the profits arising 
from the land, or other property in question, anterior to the sale. It is fur- 
ther declared that in the case above supposed, if the respondent shall not have 
purchased the land, or other property, sold by Government to make good an 
arrear of public revenue due from the appellant left in possession thereof ; 
and if the ultimate judgment on the appeal be in favor of such respondent, he 
shall be entitled to recover from the appellant left in possession the amount 
of the purchase money paid for the property so sold, and adjudged to the 
respondent ; with interest thereon at the rate of twelve per cent per annum, 
in addition to any other sum which may be adjudged to him on account of 
the profits, arising from the property so sold anterior to the sale of it ; unless 
the property in question shall have been directly or indirectly purchased by 
the appellant himself, or in his behalf, at the public sale ; in which case, on 
clear proof thereof being made by the respondent to whom such property 
may be ultimately adjudged, he shall be entitled to the possession thereof, 
and to all profits arising therefrom, as may be directed by the decree 
in ‘the case, notwithstanding the fictitious sale supposed.” § 5. “ The 
principles of the rules contained in the two preceding sections, are to 
be considered equally applicable to cases in wltich the plaintiff in a zillah or 
city court may be put in possession of land, or other property adjudged 
to him, during an appeal, in consequence of the defendant's failing to give 
security for staying the execution of the decree as required by the regula- 
tions; and generally to all cases in which the possession of property may be 
transferred by the decree of any court of justice ; from which decree an ap- 
peal may be depending in a superior court; whether a provincial court of 
appeal ; or the court of sudder dewanny adawlut ; or his Majesty in Council, 
in the cases for which an appeal to him is provided by Regulation 16, 1797, 
and the act of parliament therein recited.” § 6. “* As cases may occur 
wherein neither the appellant nor the respondent may be able to give the 
prescribed security for staying the execution of decrees, or for the execution 
thereof in favor of the plaintiff, as provided in Section 2, of Regulation 13, 
1796, and Section 3, of this regulation, it is hereby enacted, that in all such 
cases, the property adjudged, shall be held in attachment during the appeal, 
or until such time as one of the parties may be able to give the required secu- 
rity, by the collector of the district wherein the land may be situated, at the 
expense of the party who may be ultimately declared entitled thereto; and 
under the provisions contained in Regulation 45, 1'798, relative to the attach- 
ment of lands for sale in pursuance of decrees of the courts of justice, as far 
as the same are applicable. No attachment, however, is to be made by any 
collector in the cases herein supposed" until he receive a precept, requiring 
him to make the same, from the zillah or city court wherein the original 
judgment in the cause may have been passed ; which precept shall state spe- 
cifically the property to be included in the attachment, and shall require the 
collector to continue the same till ordered to be withdrawn by a further pre- 
cept from the court, to be issued either on the prescribed security being given 
by one of the parties, or on the cause being finally determined.” 

The foregoing rules were re-enacted in substance, for the ceded provinces in 
Regulations 4 and 5, 1803. But the general office given to appellants to retain 
possession of the property adjudged against them until a final decree be pas- 
sed, having been found to encourage groundless appeals for the sole purpose 
of keeping possession of the property in dispute; especially when the suit 
respected land, houses, or other immovable property, the fqllowing modified 
rules were enacted, for all the provinces under the presidency of Fort Wil- 
liam in Regulation 13, 1808. 

§ 11. * First. Such part of the existing regulations, as directs that de- 
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crees appealed from, in cases of land, houses, or other immovable property, 
adjudged against the appellant, shall not be carried into execution during the 
appeal, provided the appellant give good and sufficient security for per- 
forming the decree which may be passed upon the appeal, in a sum equal to 
one year’s produce of the property adjudged, is hereby modified, as follows. 
Second. Whenever a person claiming the proprietary right in land, houses, 
or other immovable property, not in his possession, shall obtain a decree, 
upon investigation of the merits of the case (whether in a zillah or city court, 
or in a provincial court of appeal, before which the suit may be tried in the 
first instance) adjudging him to be the proprietor of such land, houses, or 
other immovable property ; he shall obtain possession thereof in execution of 
such decree, notwithstanding an appeal therefrom, provided he shall give 
good and sufficient security, for performing the decree which may be passed 
upon the appeal, in asum equal to one year’s produce of the property adiudg- 
ed, if malgoozarry land ; or ten years’ produce, if the land be lakheraj ; or the 
computed value, if it be a house, or immovable property of any other de- 
scription. urd. Provided however that if the court, to which the appeal 
may be preferred in such cases, shall, in any instance, see special cause for 
leaving the appellant in possession during the appeal, it shall be competent 
to that court to order the same ; requiring, in such case, from the appellant, 
the same security as is above required to be given by the respondent. Fourth. 
Provided further, that whether the appellant or respondent be left in posses- 
sion of lands paying revenue to Government, during an appeal, if the party 
in possession of such lands shall neglect to pay the revenue due upon the 
assessment ; and a public sale shall in consequence be ordered to take place ; 
the party not in possession, by payment of the revenue due, and giving the 
prescribed security, previously to the sale, shall be put in immediate posses- 
sion; and shall be entitled to charge the amount so paid, with interest there- 
upon, at the rate of one per cent. per mensem, in any adjustment of accounts 
which may be directed in the final decree upon the cause.” § 12. ‘* Furst. 
The provisions contained in the preceding section not being applicable to the 
execution of decrees for money, or other movable property ; such decrees 
shall be stayed, or enforced, in cases of appeal, according to the rules now 
established with the following addition thereto. Second. The security to be 
given by appellants for staying the execution of decrees appealed from, in 
cases of money, or other movable property, or by respondents, when such 
decrees are carried into execution during an appeal, shall be sufficient, in 
addition to the amount or value adjudged, to cover the interest that may be 
expected to arise upon the amount payable under the decree, if confirmed in 
appeal, according to the provision for adjudging interest in such cases, made 
by Section 3, Regulation 13, 1796, and Section 35, Regulation 4, 1803.” 
§ 13. ‘* The judges of the several courts, by which security may be taken 
from appellants or respondents, for performing the decrees to be passed on 
appeals, are enjoined to be particularly careful in ascertaining that the secu- 
rity received is good and sufficient ; and they are required, in all cases, to 
cause the nazir or other officers, by whom the property of the sureties may 
be ascertained, to deliver in as accurate a statement as can be obtained of 
such property ; with a full report of the inquiry made respecting it ; inform- 
ing him, at the same time, that he will be held responsible for any wilful mis- 
representation in his statement or report.” ‘To the above rules must be 


subjoined Section 13, of Regulation 26, 1814, viz. “ First. The following $ 


provisions are enacted in addition to the rules now in force regarding the 
security to be required from parties for the execution of decrees of the civil 
courts, or for staying the execution of judgments in the civil suits during an 
appeal in such suits. Second. All persons who may enter into security 
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transferring bonds for the purposes mentioned in the preceding clause, are prohibited 
jeviccavehe from transferring, or from causing to be transferred, by sale, gift, mortgage, 
propertyon or otherwise, any land or other immovable property belonging to them, and 
Sy = specified in the schedule of property on which their security may have been 
have been ac- accepted, until the object of their security shall have been completely ful- 
Gaines filled. Third. This prohibition however shall not be construed to affect the 
purport and legality of any private transfer or mortgage of such property, in cases in - 
eve oe which the amount of any demand on the surety, which may eventually arise 
hibition. under the terms of the security bond, shall be duly discharged by him ; but 
it is hereby declared, that no private transfer or mortgage of such property 
which may be made by a surety in the interval between the execution of the 
security bond, and the final and complete enforcement of the judgment, shall 
be considered to bar the prior right of the court to hold the whole or any 
part of such property answerable in the first instance for the amount of any 
demand upon it, which may eventually arise under the terms of the security 


bond, and which may not be duly discharged by the surety.” 


R. 5, 1793, When a petition of appeal and its required accompaniments are delivered, 
412.2N¢or.ss Within the prescribed period, to the zillah or city court; and the cause is 
and4. Clearly appealable to the provincial court ; the judge receiving the petition of 


cand 13, appeal is to transmit it (with a copy of the decree appealed from ; an extract 


Zillah or city from his proceedings showing the performance of the conditions of appeal ; 
sash eel and information whether the decree has been put in execution, or other- 
the cause inap- wise ;) to the provincial court ; and is at the same time to cause notice in 
fhe petition of Writing to be given to the appellant that, within fifteen days, the proceedings 


appeal aly held in the cause will be certified to the provincial court; and that if he 
With its re- Shall not proceed in the appeal within six weeks after the petition of appeal 


quired accom- shall have been filed in the provincial court, his appeal will be dismissed ; 
e "unless he shall show reasonable cause, to the satisfaction of that court, for not 
having proceeded in it.' The judge is further directed, within fifteen days 
after the receipt of the appeal, to certify under his hand and official seal, to the 
register of the provincial court, the record duly made up and authenticated ; 
including the original complaint, answer, replication, and rejoinder ; the de- 
positions, exhibits, and every other original paper, read in the cause: keeping 
attested copies thereof, as records of the zillah or city court. If any original 
paper cannot be transmitted, from having been entered in a book relating to 
other causes ; or from its being lost or mislaid ; an authenticated copy, or 
transcript of the entry, of such original paper, is to be certified to the provin- 
In what cases Clal court. This rule however applies only to cases in which the appeal may 
the zillah or have been regularly preferred to the zillah or city judge, within the prescrib- 
tity judge : . . 
may reject the ed period, and he may entertain no doubt that the cause is appealable 
petition of ap- under the regulations, _ If it appear to him not to be appealable, or if the pe- 
peal; furnish- |... ‘ , : See ae ae 
ing the party tition of appeal be not delivered to him, as required, within the time limited, 
with a copy of he may reject the petition ; furnishing the party with a copy of his order of 
his orderofre- =, ar . ee : ‘ 
jection. rejection ; and wait instructions from the provincial court.* On receipt of 
R. 51793, 915 the petition of appeal by the provincial court, (whether transmitted to it by 


fed 1, gis, the zillah or city judge, or presented to it by the appellant or his vakeel,) if 
ie chal ae ‘ 
ner the provin- : : . : 
1 The prescribed written notification to the appellant must be given in all cases ; 
although he may be verbally informed of the admission of his appeal ; or may know it 
from his vakeel; and an omission of the notice required by the regulations will save 
the appellant from dismission of his appeal for non-attendance to prosecute it. This 
was determined by the court of sudder dewanny adawlut in a case before it (Krishn 
Dut, versus Kahar Singh,) on the 6th July, 1796. 
2 This is not expressly stated in the regulations ; but is clearly inferable from the | 
rules prescribed. 
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the appeal be admitted, a summons is issued to -the respondent, through the 
judge of the court in which the cause may have been tried ; who is at the 
same time required to certify the record of the original trial, if the petition of 
appeal shall not have been received from him in the first instance. If the 
respondent is not to be found, or from whatever cause the summons cannot 
be served upon him, the judge is to proceed by proclamation, in the same 
manner as already stated with regard to defendants in the zillah and city 
courts, upon whom a summons cannot be served; and if, after such procla- 
mation, the party shall not appear as required, either in person or by vakeel, 
the provincial court is to try and determine the cause exparte, im the same 
manner as if the respondent had appeared. 

The following rules for pleadings on appeals are enacted in Section 9, 
Regulation 26, 1814. 

“ First. Such parts of the regulations in force, as require that the plead- 
ings in appealed suits be conducted and filed in the same manner and under 
the same rules as pleadings in original suits are hereby declared subject to the 
following modifications. Second. In all regular civil suits which may be ap- 
pealed subsequently to the Ist of February, 1815, to a zillah or city court, 
to a provincial court, or to the sudder dewanny adawlut ; it shall be left to 
the option of the respondent either to file an answer to the petition and rea- 
sons of appeal, or not, as he may judge proper; provided however, that 
if no answer shall be filed by a respondent, it shall be competent to the court 
trying the appeal, in all cases, in which it may be deemed expedient, to direct 
the respondent to file an answer to the petition of appeal, or to any particular 
points in it, which may appear to require an answer or explanation. 7 hird. 
No further pleadings beyond the answer of the respondent shall be admitted 
in any appealed suits, which may be instituted subsequently to the 1st Fe. 
bruary, 1815, except the duplicate of the plaint provided for by Clause First, 
Section 7, of this regulation, or such supplemental pleadings as may be aue 
thorized by the court under the provisions of Clause Third, Section 6, of this 
regulation.” 

The provincial courts are empowered, in cases which may appear to them 
not to have been sufficiently investigated in the zillah or city court, or for 
any other cause that may be deemed reasonable by them, either to receive 
such further evidence as they may think necessary for the just determination 
of the suit, and give judgment thereupon ; or to refer the suit back to the 
court in which it originated, with special directions to the judge regarding the 
new evidence he is to receive respecting it; as may be deemed by the court 
most conducive to justice and the convenience of the parties and witnesses ; 
recording in every case their reasons for exercising the power thus vested in 
them.’ If the provincial court judge it proper to receive further evidence 


* In referring a suit back to a zillah or city court for further investigation, the pro- 
vincial court may either direct the judge, after taking the further evidence required, to 
transmit it to the provincial court for their decision thereupon ; as is usually done, for 
the purpose of expediting a final decision upon the case, when a judgment upon the 
merits may have been given in the original court; and some particular point only re- 
mains to be further investigated : or may instruct the zillah or city judge to pass a 
second decision upon the further evidence to be taken by him, subject to a second ap- 
peal to the provincial court ; as authorized by the regulations, whenever the suit may 
have been dismissed on the original trial upon the ground of some default, without 
investigation of the merits of the case. If the suit have been irregularly instituted in 
the Zillah or city coprt, as in the case of a suit against Government, not instituted in the 
mode prescribed by Section 11, Regulation 3, 1798, and consequently tried and deter- 
mined without the communication to, and order from, the Governor General in Coun- 
cil, required by that section; the provincial court (as well as the sudder dewanny 
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themselves, they are authorized, either themselves to examine the witnesses 
produced, vivd voce, in open court; or to direct their register, assistants, 
or principal native officers, to take the depositions of the witnesses, in the 
presence of the appellant and respondent, or their vakeels; who are to 
be at liberty to put any questions they may think proper ; and the exami- 
nation, including such questions and the answers to them, is to be reduced 
into writing, signed by the deponents, and authenticated by the regis- 
ter, assistant, or native officer employed to take the examination. ‘* When- 
ever a witness, whose evidence is required by a provincial court, may 
reside at such a distance from the station of the provincial court, as to render 
his attendance at such station inconvenient ; or when, from any cause, it may 
be deemed improper by the provincial court to summon a witness to that 
court ; it is competent to the provincial court to cause the deposition of such 
witness to be taken by the judge of the zillah or city in which the witness 
may reside. In such cases the provincial courts are to instruct the zillah or 
city judge upon what points the witness is to be examined ; and the deposition 
is to be taken, in open court, in the presence of the parties, or their autho- 
rized pleaders, under the general rules prescribed for the examination of wit- 
nesses in the civil courts.” In modification of this rule it was prescribed in 
Section 11, Regulation 26, 1814, that whenever from any cause it may be 
deemed improper to summon a witness to.attend the sudder dewanny adawlut, 
or the provincial court, instead of merely instructing the zillah and city judge 
upon what points the witness is to be examined, the court “ shall prepare and 
transmit to the zillah or city judge distinct written interrogatories to be put to 
each witness ; such interrogatories shall be prepared and signed by the parties 
or their vakeels, under the direction of the court, and shall be countersigned 
by the judge of the court, who may order the examination. The zillah or 
city judge, to whom such interrogatories may be sent, shall in the first in- 
stance cause the depositions of the witnesses to be taken in -answer to the 
interrogatories ; and shall then allow the parties, or their pleaders, in whose 
presence the witnesses may be examined under Section 9, Regulation 13, 
1808, to put any other questions which may appear relevant to the points at 
issue in the case.” But this rule having been found productive of delay 


adawlut in similar cases) may nonsuit the plaintiff, on the ground of such irregularity ; 
and direct him to prefer his claim de novo in the manner prescribed by the regulations. 
But if the suit have been regularly preferred in the zillah or city court, the provincial 
courts are not authorized, upon an appeal from the original decision, or the sudder 
dewanny adawlut upon an appeal from the judgment of the provincial court, to direct 
that the plaintiffs claim be instituted de novo. This was determined by the court of 
sudder dewanny adawlut in the case of Hurpurshad Dobee, versus Birjbasheemul, on 
the 7th September, 1796.+ It may be useful to add, that, in the case of Rajah Maha- 
nund appellant against Gholam Sufdur, the former contested the authority upon 
which the latter commenced an action against him in the court of zillah Moorsheda- 
bad ; and having appealed to the provincial court against an order of the zillah judge 
for admitting such authority, the sudder dewanny adawlut, upon a reference from the 
provincial court whether such interlocutory appeal were admissible, determined, on the 
Ist March, 1798, that it should be admitted. The court, at the same time, expressed 
their concurrence in opinion with the provincial court, that «it is not, in general, 
necessary or proper to interfere with the processes of the zillah courts, respecting de- 
pending suits;” but remarked that “ in particular cases, such as the present, where- 
in the defendant objects to the authority of the plaintiff to institute the suit against him, 
and when an appeal may be preferred against the decision passed in the zillah court 
upon such preliminary objection, an immediate and final decision thereupon, by the 
courts of appeal, is obviously desirable for all the parties concerned ; and appears to 
the court consistent with the meaning and intention of the regulations, as conducive to 
the ends of justice.” 
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and inconvenience, when several witnesses are to be examined on a point or 
points, not before investigated ; a discretion is vested in the court of sudder 
dewanny adawlut, and the provincial courts, by Section 11, Regulation 19, 
1817, ‘to dispense with a strict observance of the rule abovementioned in 
particular cases, when it may appear advisable.” It is at the same time pro- 
vided, that ‘in such cases the zillah or city judge, by whom the witnesses are 
to be examined, shall be furnished with specific instructions respecting the 
point or points, upon which their evidence is to be taken; and the depositions 
of the witnesses shall, if practicable, be taken by the judge himself, or by his 
register, instead of being left to a native officer, as authorized in cases of ne- 
cessity by Section 11, Regulation 24, 1814.” The provincial courts are 
further empowered (by Section 10, Regulation 13, 1808,) when they may 
judge it advisable ‘‘ to cause the evidence of any witness to be taken in the 
prescribed form before the judge of the provincial court, who shall next 
proceed upon the circuit to the zillah in which the witness may reside.” 

In dispensing with the oaths of particular witnesses, or examining them by 
commission ; as well as in proceeding against any witness who may refuse to 
be sworn, or to give evidence, or to subscribe his deposition ; or who may be 
guilty of wilful and corrupt perjury ; and generally in all cases provided for 
by the rules before stated for the zillah and city courts respecting the attend- 
ance and examination of witnesses in those courts, the same rules are appli- 
cable to the provincial courts. The stated penalties, for resistance to any 
process of the zillah or city courts, are also extended to all similar resistance 
of any process, rule, order, or decree, which may be issued from a provincial 
court. The only further special provision relative to appeals to the provincial 
courts, which it appears requisite to notice, is that, if the appeal be preferred 
against a decision founded upon an award of arbitration, it is to be dismissed 
with costs, unless it be fully proved, by the oaths of two credible witnesses, 
that the arbitrators have been guilty of gross corruption or partiality in the 
cause. It is however necessary to observe upon the rule contained in Section 
21, Regulation 51, 1793;" (and Section 21, Regulation 4, 1803, for the 
ceded provinces,) whereby the provincial courts are authorized to dismiss an 
appeal which the appellant may not proceed in for six weeks, unless he shall 
show reasonable cause for not proceeding in it; that the option which the 
plaintiffs in the zillah and city courts have, in cases of nonsuit, to institute a 
new suit, does not extend to appeals dismissed for non-prosecution or other 
default ; which may indeed be revived, upon sufficient cause shown to the 
satisfaction of a superior court of appeal ; but cannot be renewed by a second 
appeal in the same cause. The explanation given by the sudder dewanny 


' The following explanation of this rule was communicated to the provincial courts, 
by order of the sudder dewanny adawlut, in a circular letter from the register of that 
court, dated 5th November, 1812 :—¢¢ ‘The court consider the intent and meaning of 
the said provision to be, that if an appellant shall neglect, for the term of six weeks, 
to perform any act required from him in the regular prosecution of the appeal, his ap- 
peal is to be dismissed: but that before the judgment of dismissal be passed against 
him, he is to be called upon to show cause for not having proceeded in the appeal; 
and that such cause, if it be established, and be yood and sufficient in itself, is to be 
admitted to save the dismission.” It is added, « In case an appellant, who may have 
omitted to proceed in his appeal for six weeks, shall not be in attendance in your court, 
either in person or by vakeel, you will call upon him to attend, and show cause as above 
explained, by the process prescribed in Sections 5 and 11, Regulation 4, 1793, (ex- 
tended to Benares'by Section 2, Regulation 8, 1795; and re-enacted for the ceded 
provinces by Sections 5 and 13, Regulation 3, 1803 ;) for summoning defenda.1ts 5 and, 
upon due proof of the service of such process, will, on the failure of the appellant to 
attend, dismiss his appeal.” 
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adawlut to the zillah and city courts, (that before the judgment of nonsuit be 
passed, against a party neglecting for six weeks to perform any act required 
from him in the prosecution of the suit, he should be called upon to show 
cause for not having proceeded in it) is therefore not only equally applicable 
to the nonsuit of appellants, for neglect in the prosecution of their appeals ; 
but demands the most strict observance, to obwiate the injurious conse- 
quences that must ensue, if the party should not, by wilful neglect, have 
justly subjected himself to the penal dismission of his appeal with costs.* 


Sa uy, It has already been remarked* that the provincial courts, in common with 
R. 3,1803,$19, the zillah and city courts, are prohibited from corresponding by letter with 
h 


R. 5, 1603.99. the parties in any suits, or matters, within their cognizance. ey are also 
correspond- prohibited from corresponding by letter with each other, respecting any de- 


between pres” pending cause, or upon any matters on which they may not be specially em- 


vincial, zillah, powered to correspond. When a zillah or city judge shall have occasion to 


and cit ae : ; . 
courts, rela. Communicate to a provincial court any information that may be required from 


tivetodepend- him by the court; or which he may deem it necessary to submit respecting 


other judicial 20Y Cause or matter that may be before it ; he is to certify it to the court by 


matters, and a writing under his official seal and signature. When a provincial court shall 


mode of com- have occasion to issue an order to the judge of any zillah or city court, or to 


beobserved by require information from him on the subject of any suit or matter before them, 


acaly, msPee they are to issue a precept under the seal of the court, and the signature of 


their register, commanding him to-execute the order, or requiring him to fur- 
nish the information, and the judge to whom the precept may be directed, is 
to perform the exigence of it, or return good and sufficient reason why he has 


R.5, 1793, 615; i 
ney: Hot done it. All process to parties and witnesses, and every rule or order 


ceded provin. whatever, which may be issued by the provincial courts, respecting cases de- 


Tacit pending before them, or the execution of decrees passed by them, is to be 


Process to Written or printed in the Persian and Bengal languages, in Bengal and Orissa ; 
pares and , or in the Persian and Hindoostanee languages in the other provinces; to be 
all judicial sealed with the seal of the court ; and signed by the register: all such pro- 


orders of pro- ; : 
vincial courts, CeSS Tules, and orders, to be served or executed on any parties, witnesses, or 


in what lan- other persons, not being in actual attendance on the provincial court, are to 
chee eg ‘or __ be directed to the judge of the zillah or city court, in which the cause may 


printed. have originated ; or in whose jurisdiction the disputed lands may be situated ; 


A d - I t . i e . °. e 
manner to be OF the parties may reside. Every process, rule, and order is to limit a certain 


issuedeerved: time in which it is to be served, executed, and returned to the provincial court. 
Report to be If the judge of a zillah or city court to whom any process, rule, or order, 


can en _ may be directed, shall wilfully disobey, or neglect to perform, the commands 
pension vested Contained in it; or shall make a false return; the provincial courts are en- 


in, court of joined to make an immediate report of such disobedience, neglect, or false 
sudder dewan- 


ny adawlut, in Yeturn, to the sudder dewanny adawlut; which court is authorized to suspend 


bein et ater the judge, so offending, from his office; and is required to notify the 


lect, or false 
return, by any 


rae areny * Appeals are frequently withdrawn, and the investigation of them discontinued, 

— upon a compromise between the parties ; who deliver to the court, in such cases, deeds 
of agreement and acquittance denominated Rézeendmah, and Sdfeendmak. An appli- 
cation to revive an appeal so discontinued, on the ground of the conditions, upon which 
the Razeendmah had been granted by the appellant, not having been fulfilled by the 
respondent, was refused by the sudder dewanny adawlut, in the appeal of GupaDHuR 
Mitr, versus MoorLEEDHUR Mitr, on the 14th December, 1796 ; as in this case, 
the appellant might have a new action against the respondent. But to save the expense 
and delay of a new suit ; as well as to encourage the amicable adjustments of parties ; 
whenever the deeds of agreement, on which an appeal may be withtrawn, specify dis- 
tinctly the terms of compromise, it may be just and expedient to enforce them, as in 
execution of a decree of court. 

* In page 45, 
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suspension, with all relative proceedings, and papers, within ten days, for the 
determination of the Governor General in Council." The rules which are 
now in force for the conduct of inquiries into charges of corruption, and other 
complaints of a serious nature, when preferred against the zillah or city 
judges, or other European officers emp.oyed in the judicial department, will 
be stated in the sequel. But it may be noticed in this place, that, in cases 
not expressly provided for by any regulation, “ in which it shall appear to 
the provincial courts, that the judges of the zillah or city courts have been 
guilty of negligence or misconduct in the discharge of their duty, they are to 
report the circumstances to the sudder dewanny adawlut.” ‘The object of 
these provisions, whereby the provincial courts are restricted from the exer- 
cise of any personal authority over the judges of the zillah and city courts, is 
to maintain the high respect due, in every station, to the judicial office and 
character ; whilst, at the same time, a strict observance of the regulations is 
provided for by the power vested in the courts of appeal; and the subordi- 
nation, indispensably requisite’in every department of the public service, is 
preserved for the courts of justice in general, by the authority delegated to 
the sudder dewanny adawlut ; and the superintending control of His Excel- 
lency the Governor General in Council. It remains only to add, under the 
present head, that the provincial courts are specially empowered “ to try and 
determine in the first instance, any sit or complaint, or any matter whatever 


" A question having arisen as to the language, in which precepts should be issued by 
the courts of appeal to the judges of the zillah and city courts, it was explained and 
directed by a circular order from the sudder dewanny adawlut, under date the 12th 
October, 1803, that all process to parties and witnesses, as well as all decrees and or- 
ders of court, respecting causes or other judicial matters, which, according to the regu- 
lations, must be written in the languages of the country, are to be enclosed in an 
English precept from the provincial court ; and that the zillah and city judges, when 
they have any information to certify to the provincial courts, or to the sudder dewanny 
adawlut, or any return to make to them, relative to causes, or any matter of judicial 
cognizance, are to transmit an English certificate, or return, with a copy of their Per- 
sian proceedings, containing the information to be certified, or the particulars of what 
may have been done in execution of orders. This rule of practice had before been 
adopted by the sudder dewanny adawlut in its communications to the provincial courts ; 
and was directed, on the 20th April, 1801, to be observed by the latter in any certifi- 
cates or returns they might have occasion to transmit to that court. The provincial, 
zillah, and city courts were further instructed. on the 12th October, 1803, to observe 
the same mode of communication in any applications they may have to make to each 
other, or to the collectors, or other European officers of Government, for papers, in- 
formation, or any other purpose; in which cases copies of, or extracts from, their Per- 
sian proceedings, containing the substance of the application, are to be enclosed in a 
short English address, requesting compliance with the contents; or if it be a case in 
which the court is directed, or empowered, to issue an order and precept to any Euro- 
pean officer of Government, the Persian copy of such order, or an extract from the 
proceedings containing it, is to be enclosed in an English precept, under the seal of the 
court, and signature of the judge or register, requiring petformance of the order so 
transmitted within a limited time; or that sufficient cause be assigned within such 
period why the order is not put in execution. The object of these instructions is not 
only to maintain the respect due to the European officers of Government; which it is 
difficult to preserve in a Persian order, or application, directly addressed to them ; but 
also to complete the record of every civil cause in the prescribed language, by having 
all orders, applications, and returns, recorded at length in the original proceedings, and 
documents of the cause. ‘The provincial, zillah, and city courts were further informed 
by the sudder dewanny adawlut, on the 18th April, 1811, * that all discussions re- 
garding the relative powers of European officers, or animadversions upon points of a 
general nature, not immediately connected with the trial and decision of ai:y cases 
should, as far as possible, be kept distinct from the judicial proceeding ; and, for obvious 
reasons, be conducted in the English language.” 
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Specialpowers of a civil nature, which may be transmitted to them for that purpose by the 


of provincial * 1 2? 
oats to try Governor General in Council; or by the sudder dewanny adawlut :’” also, 


sits referred * to receive any original suit or complaint, which may be cognizable in any 
to mie fe Zillah or city court within their respective jurisdictions ; and to command the 
the udder judge of such court to receive the suit, or complaint, and proceed to hear and 
alaikd determine it; provided proof shall be previously made to their satisfaction, 
Toreceive and that the judge refused or omitted to receive or proceed in it ;” and lastly, 
order the wnt * to receive any petitions respecting suits or matters that may be depending, 
zable inthe or have been decided, in any zillah or city court within their respective juris- 
a cer. dictions ; and provided it shall be proved to their satisfaction that the petition 


tain cases. was presented, or that due means were used to effect its being presented, to 
antdirect ihe the judge, and that he refused or omitted to receive it, and proceed on it ; 


reat Peon OF in the last mentioned case, that undue means were used by any of the 
petitions re- Officers of the court to prevent the petition being presented ; the provincial 
ce dea court are empowered to issue a precept, under the seal of the court and 
ing in the zil- attested by the register, commanding the judge to receive the petition, and to 
eine city proceed respecting it according to the regulations, , 
Concluding The public utility and importance of the provincial courts, which have been 
Hah ita o4 thus established, for the supervision of the zillah and city civil courts ; and to 
importance of receive appeals from their decisions, in every case wherein the suit may have 
ie prove! been tried in the first instance by the zillah or city judge; cannot require any 
peal. lengthened comment, after what has been stated of the consequences arising 
from the want of local courts of appeal, before these were constituted. It 
will be sufficient to quote the words of the illustrious personage by whom 
they were proposed.’ ‘ These courts will be the great security to Govern- 
ment for the due execution of the regulations ; and barriers to the rights and 


property of the people. Their decisions will command respect ; and at the 


* From the public minute of Marquis Cornwallis, recorded on the 11th February, 
1793. The following extract from the same comprehensive record, (which is appealed 
to as forming the basis of the system established in 1793,) states precisely the degree 
of control intended to be exercised by the provincial courts over the judges of the zillah 
and city courts. ‘* From the very respectable footing on which the judicial officers are 
proposed to be placed, and the care which, it is to be presumed, will always be taken to 
select persons who are best qualified, by abilities and integrity, to fill them, I am per- 
suaded that instances of corruption, or other misconduct, in any of the judges, will 
rarely occur. It is necessary however, upon general principles, that such cases should 
be provided against, and the following measures appear best calculated for the purpose. 
The provincial courts of appeal should be empowered to receive any charges that may 
be preferred to them against the judges of the zillah or city courts. But to prevent 
the characters of these judges being wantonly aspersed, rules should be taid duwn to 
deter people from making groundless accusations. ‘The provincial courts should not be 
permitted to make any inquiries, in the first instance, into the charges that may be pre- 
ferred against the zillah or city judges ; but should be directed to forward them to the 
sudder dewanny adawlut. This court should issue a special commission to the pro- 
vincial courts to make such inquiries and to take such evidence respecting the charges 
as it may think advisable. The observance of this formality will be essential. It will 
not obstruct the bringing forward of well-founded complaints ; at the same time it will 
Operate to deter people from preferring groundless charges. ‘To delegate to the pro- 
vincial courts of appeal a power to inquire into such charges, without a previous refer- 
ence to the sudder dewanny adawlut, would, in fact, be making the judges of the zillah 
and city courts personally subject to their authority. This would soon deprive the 
zillah and city judges of all weight and consequence in the eyes of the people; and 
lessen that respect, with which it is necessary they should look up to their decisions. 
The judges of the provincial courts should possess no authority over the judges of the 
zillah and city courts personally. Their control over them should be only that of a 
superior court, empowered to revise their decrees, when regularly brought before 
them in appeal.” 
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same time that they will give security to property, and afford protection to the 
people, their weight and influence will contribute greatly to the vigor and 
stability of our internal government. A great part of the property of the 
country will be held under their decrees ; and their decisions on cases, and 
the rights of individuals, will in many instances, in course of time, have the 
force of law.” 


Court of Sudder Dewanny Adawlul. 


By Section 2, ‘Regulation 6, 1793, the court of sudder dewanny adawlut Constitution of 
was made * to consist of the Governor General and the other members of rear ial 
the supreme council ;” who also, under Section 67, Regulation 9, 1793, under R. 6. 
constituted the court of nizamut adawlut, or principal court of criminal ju- Maso nase 


dicature, ‘* assisted by the head cauzy, and two mufties.” But, in the words mut adawlut 
* és ° . under R, 9, 
of the preamble to Regulation 2, 1801, ‘* by reason of the various public 179s, ¢ 67. 


duties of the Governor General, and of the members of the supreme council, Necessity for 
° ° ° ° zi ” altering the 
unavoidable delays had arisen in the proceedings of the said courts.’’ It was constitntion of 


at the same time considered “ essentially necessary to the impartial, prompt,‘ both conrts, 
and efficient administration of justice, and to the permanent security of the amble to R. 2, 


persons and properties, of the nativé inhabitants, that the Governor General 18°. 

in Council, exercising the supreme legislative and executive authority of the 

state, should administer the judicial functions of the Government by the means 

of courts of justice, distinct from the legislative and executive authority of the go 

state ;”? and that ‘‘ further provision should be made for the more effectual Boveuention: 


dispatch of the proceedings of the said courts of sudder dewanny adawlut ° sepealed by 
and nizamut adawlut.” Section 2, Regulation 6, 1793, and Section 67, Re- Andprovizions 


gulation 9, 1'793, were therefore repealed by Section 2, Regulation 2, 1801, eno tel 
and the following provisions were enacted in the four succeeding sections of sectionsof that 


that regulation.’ regulation. 

§ 3. “ The court of sudder dewanny adawlut shall henceforth consist of ction $s. 
three judges, to be denominated respectively, chief judge, and second, and ny adawlut to 
third judge, of the sudder dewanny adawlut. The said chief judge shall not maton a. 
be the Governor General, nor the Commander in Chief; but shall be one of supreme conn. 


the members of the supreme council, to be selected and appointed by the Go- jrage.ard two 


vernor General in Council; and the said second and third judges shall be se- puisne judges 
e e e § py] 
lected and appointed by the Governor General in Council, from among the from sutne 


covenanted civil servants of the company, not being members of the supreme the ee 
council.” § 4, ‘ The chief judge, and each of the puisne judges, who may vants, not 


be appointed to the court of sudder dewanny adawlut, previous to entering members of 
ouncil. 


upon the execution of the duties of his office, shall take and subscribe before section 4. 
the Governor General in Council, the same oath, as is required to be taken hi jee 
and subscribed by the judges of the provincial courts of appeal, according to similar to that 
the form prescribed in Section 2, Regulation 5, 1798.” § 5. “ The court Prpener in 
of sudder dewanny adawlut constituted by Section 3, of this regulation, shall provincial 
possess all the powers vested under the existing regulations in the court of Fea os 


sudder dewanny adawlut, which was constituted by Section 2, Regulation 6, Section en 
1793 ;, and shall perform all the duties required to be performed by that possess all the 


court under Regulation 6, 1793, and under all other regulations which have powers and 
perform all the 


been passed and published in the mode prescribed by Regulation 41, 17935 duties de- 


subject to all the modifications and provisions contained in such regulations ; ‘rites in for 
tions, under 
the following 


* Similar provisions relative to the constitution and powers of the court of aizamut further pro 
adawlut were, at the same time, enacted in Sections 10, 11, 12, and 18, of Regulation visions. 
2, 1801; as will be more fully stated under the head of Court of nizamut adavlut. 
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Section 6. 


To be an open 
court, and tobe 


held by not 
less than two 
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and to the following further provisions.” § 6. ‘The court of sudder 
dewanny adawlut is to be an open court, and to be holden as directed in Sec- 
tion 3, Regulation 6; 1793, as soon as a convenient place shall have been 


judges, and no provided for the purpose. Two judges shall be necessary to hold a court; 


decree or final 


order to be 
valid, unless 


passed by two 
judges at least. 
Rules in cases MI 
of difference of 


opinion be- 
tween the 
jwdges pre- 
sent. 


Ordinary _ sit- 
tings to be 
thrice in a 
week, and spe- 
cial sittings, 
when neces- 
sary, how to be 
summoned. 
Powers vested 
in the senior 
judge present 
in the absence 
of the chief 
judge. 

The chief 
judge, or any 
other judge 
daly empow- 
ered, may re- 
ceive peti- 


tions, and pro- 


ceed thereon, 
but not to pass 
any final de- 
cree or order. 
Any judge 
may take de- 
positions in- 
stead of caus- 
ing them to be 
taken by the 
register. 
Court to regu- 
late the mode 
aud‘order of 
their own pro- 
ceediugs un- 
der the rules 
prescribed in 
the regula- 
tions. 
Decrees to be 
signed by the 
judges pre- 
sent, and all 
process by the 
register. 


Regulation 10, 
1805, enacted 


for more com- 


plete attain- 


ment of the ob- 


jects stated in 
preamble to 
Regulation 2, 
{80}. 


Preamble to 


Regulation 10, 


TRANS, 


and no decree or final order of the court shall be valid unless passed by two 
judges present. In the event of any difference of opinion arising when the 
three judges shall be present in court, the voices of the majority shall deter- 
imine the question ; but if a difference of opinion should arise when two judges 
only shall be present in court, the question then before the court shall be 
postponed for adjudication, until the third judge shall attend. The judge, 
who may be absent when any such case shall occur, shall be duly advised of 
the same, by the register to the court ; and the chief judge shall instruct the 
register to summon a special sitting of the court, for the adjudication of the 
question ; or the chief judge shall order the said question to be brought for- 
ward for adjudication, at the next ensuing ordinary sitting of the court, when 
all the said judges shall be present. The ordinary sittings of the court shall 
be holden on three fixed days in each week: and special sittings, when neces- 
sary, shall be summoned by the register, on his receiving orders for that pur- 
pose from the chief judge; or (during the absence or indisposition of the 
chief judge) from the senior judge at the presidency : who is hereby declared 
to be vested with the same powers as are vested in the chief judge, whenever 
the chief judge may quit the presidency; or, from indisposition or other 
cause, may be unable to attend the court ; and also whenever the chief judge 
shall desire the senior judge present to officiate for him. It shall further be 
competent to the chief judge, or to any judge of the court, to whom this duty 
may be delegated by the court at large, to receive petitions of appeal, or any 
other petitions receivable by the sudder dewanny adawlut, and to proceed 
thereupon as the regulations authorize, and direct ; so that all such petitions 
be received in open court; and that no decision or final order be passed 
thereupon, otherwise than in the presence of two judges; nor any order 
which may be repugnant to a previous decree or order of the court. Any 
one or more of the judges of the sudder dewanny adawlut may also take the 
depositions of witnesses in open court; instead of causing the same to be 
taken by the register, as authorized by Regulation 6, 1793; in cases where 
this mode of examination may be judged advisable ; and, generally, the judges 
of the sudder dewanny adawlut are authorized to regulate the mode and order 
of their own proceedings ; as well as the execution of their process ; subject 
to the rules prescribed by the regulations. Every decree shall be signed by 
the judges present at the passing of such decree ; and all process issued from 
the court shall be signed by the register, under such instructions as may be 
prescribed by the court for his guidance, in conformity to Section 5, Regu- 
lation 13, 1793 ; which empowers the judges of the several courts of justice, 
civil and criminal, to assign to all ministerial officers, attached to these courts, 
the duties to be performed by them respectively.” 

For the more complete attainment of the objects stated in the preamble to 
Regulation 2, 1801, above-cited ; as well as in consideration of the extended 
jurisdiction of the courts of sudder dewanny and nizamut adawlut over the 
ceded and conquered provinces, and the consequent augmentation of business, 
which required more frequent sittings than could be held by two judges, the 
presence of both of whom was indispensable to form a competent court; Re- 
gulation 10, 1805, was enacted, “for amending the constitution of the courts 
of sudder dewanny adawlut and nizamut adawlut, as far as relates to the ap- 
pointment of the chief judge of those courts,” in the following terms :— 

‘¢ Whereas with the view of providing for the more expeditious and ef- 
fectual administration of justice in the courts of sudder dewanny adawlut and 
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nizamut adawlut, it was enacted by Regulation 2, 1801, that the Governor 
General and the members of the supreme council should be divested of the 
judicial powers formerly exercised by them as judges of those courts, and 
that the administration of justice in the said courts should be committed to 
three judges, and that the chief judge only should be a member of the su- 
preme council, and that the other two judges should be civil servants of the 
Company not being members of the supreme council : and whereas the exer- 
cise of the functions of chief judge of he said courts by a member of the 
supreme council is not only liable in a great degree to the objections which 
exist to the exercise of the functions of judges of those courts by the Go. 
vernor General, and the members of the supreme council collectively, but is 
moreover exceptionable on grounds connected with the nature of the relations 
subsisting between such chief judge, as a memiber of the supreme executive 
branch of the Government, and the Governor General, and the other mem- 
bers of that branch of the Government: and whereas the various important 
and laborious duties of the members of the supreme government render it 
impracticable for any member of that government to discharge the extensive 
and arduous duties of chief judge of the said courts: and whereas it is es- 
sential for the purpose of giving full effect to the provisions made by the con- 
stitution established for the internal government of the British territories sub- 
ject to the immediate government pf this presidency by the regulations passed 
on the Ist of May, 1793, for ensuring to the people the permanent enjoy- 
ment of the inestimable blessing of just laws duly administered, that the 
separation of the judicial authority from the executive authority in all their 
respective branches and gradations (which formed a fundamental principle of 
that constitution, ) should be carried into full and complete execution both in 
form and in practice; the Governor General’ in Council has enacted the fol- 
lowing rule, to be in force from the date of this regulation.” § 2. ‘ Such 
parts of Sections 3, and 10, Regulation 2, 1801, as direct that the chief judge 
of the court of sudder dewanny adawlut, and the court of nizamut adawlut, 
shall be a member of the supreme council, to be selected by the Governor 
General in Council, is hereby rescinded, and the chief judge of the said courts 
shall be selected by the Governor General in Council from among the civil 
covenanted servants of the Company not being members of the supreme 
council.” 

In consequence of instructions from the Honorable Court of. Directors, 
founded on a principle of economy, and a supposition that one of the members 
of the supreme council might be able to officiate as chief judge of the courts of 
sudder dewanny and nizamut adawlut, the rule above cited was rescinded by 
Section 2, Regulation 15, 1807, with a provision, in Section 3, of that Regu- 
lation, that these courts should “ in future consist of a chief judge, being a 
member of the supreme council, but not the Governor General, nor the 
commander in chief ; and of three puisne judges, to be selected from among 
the Company’s covenanted servants. But the increased business, civil and 
criminal, of the two courts, rendering it indispensably necessary that the num- 
ber of judges should be augmented, Section 3, Regulation 15, 1807, was 
rescinded by the first clause of Section 2, Regulation 12, 1811; and the fol- 
lowing provision, which is still in force, was enacted in the second clause of 


* Marquis Wellesley was at this time Governor General ; and by the entire sepa- 
ration of the judicial authority, from the executive Government, which this regulation 
provided for, may be stated to have put the key-stone to the fabric of policy and jus- 
tice, sometimes denominated the judicial system, but more properly designated the 
system of internal administration br British India, the foundations of whic: were laid 


by Marquis Cornwallis. 
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that section. ‘The courts of sudder dewanny adawlut and nizamut 
adawlut shall, in future, consist of a chief judge, and of as many puisne 
judges as the Governor General in Council may, from time to time, 
deem necessary for the dispatch of the business of those courts.”'! The 
only further provision to be noticed, relative to the judges of the two courts 
abovementioned, is that contained in Section 4, Regulation 25, 1814, 
viz. that ‘From and after the Ist of February, 1815, no person shall be 
deemed qualified to be appointed to the office of a judge of the sudder de- 
wanny or nizamut adawlut, unless he shall have previously officiated as judge 
of a provincial court of appeal, or of a court of circuit, for a period not being 
less than three years; or unless he shall have been previously employed in 
the judicial department, or in offices requiring the discharge of judicial func- 
tions, whether of a criminal or civil nature, for a total period not being less 
than nine years.” 

Section 5, of the same regulation, defines the present jurisdiction of the 
court of sudder dewanny adawlut, (which was limited by Regulation 6, 1793, 
to the cognizance of appeals from the decisions of the provincial courts, for 
an amount or value, exceeding one thousand sicca rupees; and restricted by 
Regulation 12, 1797, and 5, 1798, to cases in which the decrees of the pro- 
vincial courts might be for more than five thousand rupees, ) as follows— 

‘¢ First. All original regular suits in which the value or amount of the 
claim, calculated according to the provisions of Section 14, Regulation 1, 1814, 
may exceed five thousand sicca rupees, shall be instituted and tried as here- 
tofore in the provincial courts ; but if it shall at any time appear to the sudder 
dewanny adawlut, that from the pressure of business in any of the provincial 
courts, suits amounting to fifty-thousand current rupees (or 43,103 sicca 
rupees) being the amount fixed for appeals to the King in Council, can be 
more conveniently or expeditiously tried in the first instance, by the sudder 
dewanny adawlut, than by the provincial court before whom they may be 


™ Under the regulation -last cited, the author of this Analysis was appointed chief 
judge of the courts of sudder dewanny and nizamut adawilut on the 17th December, 
1811; and a letter, from which the following is an extract, was at the same time writ- 
ten by the secretary of Government to the register of the two courts :—‘ Under the 
present constitution of the courts of sudder dewanny adawlut and nizamut adawlut, 
the permahent establishment of those courts consists of a chief judge, being likewise 
a member of the supreme council, and of three puisne judges. On a general and ma- 
ture consideration of the subject, the Right Honorable the Governor General in Council 
has been pleased to resolve, that the permanent establishment of the court shall from 
the present period consist of a chief judge, to be chosen from among the covenanted 
servants of the Company, but who may not be a member of the supreme council, and 
of two puisne judges, to be likewise of course chosen from among the covenanted ser- 
vants of the Company. The arrangement is, of course, founded on the impracticability 
of reconciling, in the present extended state of the business of this country, the im- 
portant and arduous duties of a member of the supreme council, with the laborious 
functions of a member of a court of justice ; and on the acknowledged expediency of 
effecting a complete separation of the judicial power, from the legislative and executive 
authorities of the state. But after the discussion which this subject has received on 
former occasions, it appears unnecessary to enlarge upon it in this place.” It may be 
added, that to prevent an accumulation of business in the two principal courts of judi- 
cature, civil and criminal, it has since been found necessary to appoint four permanent 
judges ; and to give the temporary assistance of a fifth officiating judge ; with a view 
to the adoption of an arrangement, which was sanctioned by Government, in the year 
1816, for the speedy determination of an arrear of civil causes and criminal trials then 
depending ; and which proved successful, especially in the decision of criminal cases ; 
insomuch that on the 8th January, 1817, (as appears by a report from the nizamut 
adawlut to Government on that date) ‘¢ not a single criminal trial was depending before 
the court.” 
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depending, it shal] be competent to the sudder dewanny adawlut to order the 
transfer of all or any of such suits from the provincial courts to the sudder 
dewanny adawlut. In the transfer and trial of such suits the sudder dewanny 
adawlut shall be guided by the same provisions as are prescribed for the con- 
duct of the provincial courts, regarding the transfer and trial of original suits 
exceeding five thousand rupees in value, depending in the zillah and city 
courts. Second. An appeal shall lie to the sudder dewanny adawlut from 
the judgments passed by the provincial courts, in’all regular civil suits, which 
may be tried and determined in the first instance, by those courts, under the 
rules heretofore in force, or in conformity with Section 3, of this regulation. 
Third. The sudder dewanny adawlut is further empowered to admit a se- 
cond or special appeal from the a ga passed by provincial courts, on 
regular appeals admitted by them, from original decisions of zillah and city 
judges and assistant judges, or from the original decisions of registers passed 
under the provisions of Clause Sixth, Section 9, Regulation 24, 1814. 
Fourth. In receiving and trying such special appeals, the sudder dewanny 
adawlut is to be guided by the rules contained in Section 2, Regulation 26, 
1814, %/th. Nothing contained in this regulation shall be construed to pre- 
clude the sudder dewanny adawlut from authorizing the several courts of 
civil judicature to revise their own judgments, or to preclude the sudder de- 
wanny adawlut from admitting a summary appeal under the provisions con- 
tained in Section 3, Regulation 26, 1814.” 

The court of sudder dewanny adawlut are further empowered to receive 
any original suit or complaint, which may be cognizable in any zillah or city 
court ; or any appeal from the decision of a zillah or city court, which may 
be cognizable in any provincial court of appeal; and provided proof be 
made to their satisfaction, that the zillah or city judge refused or omitted to 
receive, or proceed in, such original suit or complaint ; that the complainant 
applied to the provincial court of the division; and that such court omitted 
or refused to command the judge to receive or proceed in it; or in the case 
of an appeal, that the provincial court omitted or refused to receive or pro- 
ceed in it; may command the zillah or eity judge to receive such original 
suit or complaint, and proceed to hear and determine it; or may command 
the provincial court to receive, hear, and determine the appeal. The court 
are also vested with authority to receive any petitions respecting suits or mat- 
ters, which may be depending or have been decided, in any zillah or city 
‘court; as well as any petitions respecting appeals or matters that may be de- 
pending, or have been decided, in any provincial court of appeal; and _pro- 
vided it be proved to their satisfaction, that the petition, if relative to any mat- 
ter depending before, or decided by, a zillah or city court, was presented to 
the judge of such court ; and that he refused or omitted to receive and pro- 
ceed on it; and that the complainant applied to the provincial court of the 
division ; and such court omitted or refused to grant a precept to the zillah 
or city judge, as directed in such cases by the regulations ; or, if the petition 
relate to a matter depending before, or decided by, a provincial court, 
that it was presented to such court; and that they refused or omitted to re- 
ceive and proceed upon it ; may issue a precept, under the seal of the court 
and attested by the register, commanding the zillah or city judge, or the pro- 
vincial court of appeal, (as the case may relate to either) to receive the peti- 
tion; and to proceed respecting it according ‘to the regulations. 

The foregoing provisions have in view to ensure the receipt of all suits, ap- 
peals, and petitions of whatever nature, relative to matters cognizable by the 
established courts of civil justice ; and the regular proceeding of the proper 
courts thereupon, in such manner as the regulations prescribe. But as the civil 
courts are not authorized to revise their own proceedings, after judgment has 
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been passed by them ; and although the exercise of an unqualified power of re- 
vision, in decided cases, would tend to depreciate the value of property held 
under the decrees of the courts of judicature, the ends of justice may require 
in some cases, (especially when the judgment may not be open to appeal, ) 
that the proceedings held should be revised for the purpose of correcting 
incidental errors, not affecting the principle of the decision; or for amending 
a judgment appearing to be.erroneous, either on the face of the decree, or 
from the discovery of new matter or evidence; which could not be had, or 
used, at the time the decree was passed ; it was necessary to provide for an 
occasional review of the proceedings held, and decisions passed, in such cases. 
At the same time, that the grounds for allowing a revision, in all instances 
appearing to call for it, might be uniform ; as well as that it might not be 
granted, in any instance, without due deliberation and circumspection ; it 
was ‘judged expedient to lodge the exclusive power of authorizing a review 
in adjudged cases, with the court of sudder dewanny adawlut ; and previous 
to the enaction of Regulation 3, 1813, for authorizing a review in civil cases 
appealable ; viz. in the rules prescribed by Sections 2 and 3 of Regulation 2, 
1798; Section 22, of Regulation 2, 1803; Section 30, of Regulation 4, 
1803 ; and Section 37, of Regulation 5, 1803; the discretion vested in the 
court of sudder dewanny adawlut for granting a review, in decided cases, 
was confined to such as were not open to appeal. The whole of the Sections 
abovementioned, together with Regulation 3, 1818, are, however, rescind- 
ed by the first clause of Section 4, Regulation 26, 1814; and the follow- 
ing rules, now in force, are substituted in the succeeding clauses of that 
Section.— 

‘* Second. Any persons considering themselves aggrieved by a decree 
passed in a regular civil suit, or appeal by a zillah, city, or provincial court, 
from which decree no further appeal may have been admitted by a superior 
court, and who, from the discovery of new matter or evidence which was 
not within their knowledge, or could not be adduced by them at the time 
when the decree was passed, or from any other good and sufficient reason, 
may be desirous of obtaining a review of the judgment passed against them, 
are at liberty to present a petition for this purpose to the court, in which the 
decree in question may have been passed ; such petition shall be written on 
stampt paper of the value prescribed in Section 18, Regulation 1, 1814, and 
shall be presented within the period of three calendar months, from the deli- 
very or tender of the decree, which period shall be calculated according to 
the provisions of Clause Eleventh, of Section 8, of this regulation. The 
courts are nevertheless authorized to admit applications for a review after the 
period abovementioned, provided that the parties preferring the same shall be 
able to show just and reasonable cause to the satisfaction of the court, for not 
having preferred such application within the limited period ; in such case 
however the courts are enjoined to proceed with caution, and to state at large 
upon the proceedings, their reasons for admitting such applications after the 
limited period. If the courts shall be of opinion, that there are not any suffi- 
cient grounds for a review, they shall reject the petition, and their order to 
that effect, shall be final; but if on the contrary, they shall be of opinion, 
that the review desired is necessary to correct an evident error, or omission, 
or is otherwise requisite for the ends of justice, they shall report the same to 
the sudder dewanny adawlut, transmitting at the same time, a statement of 
the grounds of their opinion, with a copy of the petition presented to them, 
and a copy of the decree passed in the case. Third. The court of sudder 
dewanny adawlut, in cases referred to them under the preceding clause, as 
well as in all cases, in which a petition may be presented to them for a revi- 
sion of their own judgments, which may not have been appealed to the King 
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in Council, (or though appealed, the proceedings in which may not have 
been transmitted to the King in Council,) are authorized to grant the review 
desired, if upon a consideration of the reasons stated, the circumstances of 
the case shall appear in justice to require it. The sudder dewanny adawlut 
shall record on their proceedings the grounds upon which a review may be 
granted by them in each instance, and shall issue any instructions regarding 
the admission or rejection of new evidence in the case, which they may deem 
just and proper. Fourth. The order of a zillah or city court, or of a pro- 
vincial court, or of the sudder dewanny adawlut, rejecting the petition for a 
review in the first instance, or of the latter court refusing to sanction a review 
when applied for by a lower court, shall not be construed to preclude the 
party from instituting a regular appeal, (if the case be appealable) in a com- 
petent court, subject to the conditions and rules prescribed by the regulations 
in force for the admission of such appeals.” 

In addition to the appeals which have been noticed, from the provincial 
courts established on the Ist May, 1793, the court of sudder dewanny adaw- 
lut were empowered, by Regulation 6, 1793, to hear and determine appeals 
from decisions passed by the provincial councils, or any members of a pro- 
vincial council or committee, as a court of appeat, on or before the 6th April, 
1781; or by the committee or-board of revenue, between the 6th April, 
1781, and the 1st May, 1793, either in suits tried and decided by them in the 
first instance, or in appeal from decisions of the collectors, or any other officers 
entrusted with the collection of the revenue. The court were also empow- 
ered, by Regulation 5, 1802, to hear and determine appeals from decisions 
passed by the board of commissioners, in the ceded provinces, before the in- 
stitution of the Bareilly provincial court. In the cases abovementioned, as in 
all other cases wherein an appeal is authorized to the sudder dewanny adaw- 
lut, the court are declared at liberty to confirm or reverse, in whole or in 
part, the decrees appealed from; and “ to make such further order on all 
such decrees, as justice, equity, and good conscience may require ;” as well 
as to award to either party such costs as they may deem reason .ble. But the 
court were directed to exercise with caution the power vested in them of ad- 
mitting appeals from the decisions referred to, after the time limited for pre- 
ferring them ; lest all property held under such decisions should be deemed 
insecure, from being considered liable to be again contested. For the same 
reason, the provincial courts were enjoined, by Regulation 5, 1794, to exer- 
cise with caution the power vested in them of admitting appeals, after the lim- 
ited period, from decrees of the mofussil dewanny adawluts, passed ante- 
cedently to the year 1793; and both the provincial courts and sudder 
dewanny adawlut were restricted by that regulation from the future admission 
of appeals against any judgments of the former courts of justice, which were 
final under the regulation in force at the time of their being passed. 

In the trial of original suits and appeals, the court of sudder dewanny 
adawlut, in common with the provincial courts, are directed (except as to 
hearing witnesses and receiving evidence) ‘‘ to proceed in the same manner, 
and with the like powers and authority, and subject to the same restrictions, 
limitations, and exceptions, as are prescribed to the zillah and city courts.” ' 


* This is expressly provided by Regulations 6, 1793, and 5, 1803. And it was de- 
clared by the court in a case decided on the 26th October, 1796, (Rajah Mohummud 
Zuman Khan, versus Mr. Roger Gale,) that ‘¢ the regulations for the administration of 
justice in the courts of dewanny adawlut, passed on the 5th July, 1781, and 27th 
June, 1787, having been equally obligatory on the court of sudder dewanny adawlut, 
as on the courts of mofussil dewanny adawlut, the former court was not authorized to 
grant any dispensation or exemption from the provisions of those regulations, either in 
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It will therefore be sufficient, in addition to what has been stated, relative to 
the provincial, zillah, and city courts, and the appeals cognizable by the sud- 
der dewanny adawlut, to specify the following provisions respecting the 
latter court. 

By the first clause of Section 6, Regulation 13, 1810, such part of the 
regulations before in force as provided that two judges of the court of sudder 
dewanny adawlut, should be necessary to hold a court, and that no decree or 
final order of the court should be valid, unless passed by two judges 
present in court, was declared subject to the following modifications :— 
* Second. Whenever, from the indisposition or absence, of one or more 
of the judges of the sudder dewanny adawlut, or from vacancy or any other 
unavoidable cause, the ‘regular sittings of that court cannot be held before 
two or more judges of the court, it shall be competent to a single judge of 
the sudder dewanny adawlut to hold a sitting of that court, and to pass or- 
ders, or judgment, in conformity with the regulations, subject to the following 
provisions. 'ird. In the trial of appeals from decisions or orders of any 
provincial, zillah, or city court, if a single judge of the sudder dewanny 
adawlut, sitting upon the appeal, shall be of opinion, that the decision, or 
order, appealed against, ought to be reversed, or altered, he shall not pass 
any decree, or final order thereupon, until one or more of the other judges of 
the court can sit with him upon the appeal in question. Fourth. No judge 
of the sudder dewanny adawlut shall sit upon the trial of an appeal from a 
judgment or order, passed by himself.” § 7. ‘* Decisions and orders of a 
single judge of the court of sudder dewanny adawlut passed in conformity 
with the foregoing section, shall have the same operation and effect, as deci- 
sions and orders passed by two or more judges of that court under the regu- 
lations in force.” § 8. ‘‘ First. A single judge of the sudder dewanny 
adawlut, holding a sitting of that court, may perform the same duties, and 
exercise the same powers, as a single judge of a provincial court is authorized 
to perform and exercise, by Section 4, of this regulation, with the following 
modification of clause third. Second. The sitting judge may determine, on 
the admission or rejection, of all applications for appeals, whether regular or 


their own court, or in any of the mofussil courts.” The stated mode of proceeding 
on appeals to the provincial courts, when preferred through the zillah and city courts, 
is also observable ( mutatis mutandis ) by the provincial courts, when appeals are preferred 
through them to the court of sudder dewanny adawlut. On the 27th April, 1796, the 
provincial courts were directed, in transmitting appeals to the sudder dewanny adawlut, 
to report whether the appellant has paid the institution fee, and given security for 
eventual costs, as required by the regulations. Also whether the decree appealed from 
has been carried into execution, or otherwise. On the 19th April, 1798, they were 
further instructed to transmit a copy of the decree to which the petition of appeal may 
relate ; and if it do not clearly specify the produce, amount, or value, of the property 
adjudged, to add any information on this head which may have been recorded on their 
proceedings, or those of the zillah and city courts, The provincial courts were like« 
wise directed to be careful to note the exact date on which the petition of appeal may 
be received by them ; and if the appeal shall not have been regularly preferred within 
the prescribed period of three months, to require from the appellant a statement of the 
reasons for his delay ; and transmit a copy thereof to the court of sudder dewanny 
adawlut with the petition of appeal. They were further required to transmit all peti- 
tions for appeals to the sudder dewanny adawlut, as soon after the receipt of them as 
may be practicable, consistently with due observance of the foregoing instructions, 
A provincial court having admitted an appeal to the sudder dewanny adawlut, which 
was preferred after the limited period, it was advised by the latter court, (on the 29th 
March, 1798,) that it had exceeded its authority in such admission; and the same 
principle is applicable to appeals to the provincial courts ; which cannot be admitted 


_ by the zillah or city courts, unless regularly preferred within the time prescribed by 


the regulations. 
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special, to the court of sudder dewanny adawhut, except in cases, wherein 
the judgment, or order appealed from, may have been passed by himself, 
Third. Provided that it shall not, in any case, be competent to a single judge 
of the sudder dewanny adawlut to reverse, or alter, the decision or order, of 
two or more judges of the court.” 

** The sudder dewanny adawlut is empowered in cases of appeal, in which 
it shall appear to the court that the original suit has not been sufficiently in- 
vestigated in the provincial court, or for any other cause that may be deemed 
reasonable by the court, either to receive such further evidence as they may 
think necessary for the just determination of the suit, and give judgment upon 
it; or to refer the suit back to the provincial court in which it originated, 
accompanied by such special directions to the provincial court, with regard to 
the new evidence they are to receive respecting it, as may be deemed by the 
court most conducive to justice, and the convenience of the parties and wit- 
nesses. But in every case in which the sudder dewanny adawlut may exercise 
the power above vested in them by this section, they are to enter upon the 
record of the trial their reasons for having exercised it.”’ {n cases in which 
the court may judge it proper to receive further evidence, they are empowered 
to proceed in like manner, as has been already stated, with respect to the 
provincial courts. 

‘* All process to parties and witnesses, and every rule or order for the exe- 
cution of a decree, or final order, and every other order” relative to any 
judicial matter or proceeding, which may issue from the sudder dewanny 
adawlut, is to be written or printed in the Persian and Bengal languages, for 
Bengal and Orissa; and in the Persian and Hindoostanee languages for the 
other provinces ; to be sealed with the seal of the court; and signed by the 
register. All such process, rules, and orders, to be served or executed on 
any parties, witnesses, or other persons, not being in actual attendance on the 
court, are to be diyected to the provincial court of the division ; or if judged 
expedient, for expedition or any other purpose, to the judge of the zillah or 
city, in which the cause may have originated, or in whose jurisdiction the 
disputed lands may be situated, or the parties may reside. If any provincial, 
zillah, or city court, to whom any such process, rule, or order, may be di- 
rected, shall wilfully disobey, or neglect to perform, the commands contained 
in it, or make a false return, the judges, who may commit such offence, are 
liable to be suspended from their offices by the sudder dewanny adawlut ; 
who are to notify the suspension to the Governor General in Council, within 
ten days after it shall take place ; together with the cause of it; and to cer- 
tify, under the seal of the court, the proceedings, depositions, exhibits, and 
all other relative papers, which may be necessary to enable the Governor 
General in Council to pass a determination upon the case. For resistance to 
any process, rule, order, or decree of the sudder dewanny adawlut, by any 
landholder, farmer, or other person, the same penalties are prescribed as have 
been already stated for resistance to the process of a provincial, zillah, 
orcity court.’ , 

*It may be proper to notice however, that in a case of resistance of civil process, 
referred to the sudder dewanny adawlut, in May, 1799, the judge of zillah Shahabad 
was informed by that court, that they did not consider Section 22, Regulation 4, 1793, 
to authorize or intend, a sequestration of the offender's lands, until the judgment of 
forfeiture be confirmed by the Governor General in Council. The terms of the rule 
indeed clearly express this, as they direct that ** in the event of the Governor General 
in Council ordering the decree to be executed, the court is to issue a precept, requiring 
the collector of. the zillah to depute an ameen to sequester the lands, and collect the 
rents and revenues.” Section 24, of the same regulation, is likewise of similar tenor, 


respecting judgments for cancelling the leases of farmers who may resist the process 
of the civil courts. 
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R.2,1801,§7; ‘The rules prescribed for receiving and trying charges of corruption or other 


ae charges of a serious nature, against the judicial officers, will be hereafter 


cesin R.5, mentioned; but it may be added in this place, that any negligence or mis- 
Hie bebe conduct, in the discharge of official duty, not expressly provided for by the 
served, in ca- regulations, is to be reported to the court of sudder dewanny adawlut; who, 
phd oti, after such enquiry as shall be judged necessary, in proof or explanation of 
fiche or the circumstances stated, are to report the case to the Governor General in 


official duty, Council, if it appear to require his notice or orders ; with a copy of all pro- 

not expressly ceedings and papers received on the subject. “ The court of sudder dewanny 

y the regu- adawlut is directed to report to the Governor General in Council all instances 

ition: of wilful neglect of duty, or aggravated misconduct, by a covenanted servant 

of the Company employed in any of the civil courts, whether in a judicial or 

ministerial capacity ; and whether such neglect or misconduct may have been 

reported by a provincial, zillah, or city court ; or may otherwise appear from 

the proceedings and papers before the court. But if the case should appear 

to involve an error of judgment only; or a slight default, for which an ad- 

monition from the court may be deemed a sufficient correction, the court of 

sudder dewanny adawlut, in the former case, is authorized to notice the error, 

for the information and guidance of the party who may have committed it; 

or, in the latter case, to advise him of his default, and to admonish him 
accordingly.” 

R.6,1798,423; The only further provision, immediately connected with the powers of the 

re-enacted | sudder dewanny adawlut, which it appears requisite to notice, under the head 


for ceded pro- 


emcee of that court, is that it ‘‘is empowered to permit the judges of the provincial, 
What adjourn zillah, and city courts, to adjourn their respective courts occasionally, for any 


ments of the period not exceeding one month ; so that such adjournments collectively do 
tah, and city. Mot exceed two months in each year.” The provincial, zillah, and city civil 


serbian tee courts are also to be annually adjourned during the Hindoo festival called 
the sudder Dussarah, which occurs in the Bengal month Assin or Cartic, corresponding 


dewanny with parts of the English months September and October; and during the 


adawhit. 


R.3,1798,§2; Mahomedan festival, (or rather fast) Mohurrum, which, depending on the 


re-enacted for . ‘ ’ ; 
ceded provin. WNar year, is not fixed to any particular month. The former adjournment, 


ces in R.8, or Dussarah vacation, is to commence ten days before that festival, and to 
1205, $18. | continue for one month of thirty days. The latter adjournment, or Mo- 
vacations, at hurrum vacation, is to commence five days before this festival, and to continue 
wre ara for fifteen days; or, as explained to the provincial, zillah, and city courts, 
festivals, pre- by the sudder dewanny adawlut, with the sanction of the Governor General 


svribed for in Council, on the 31st May, 1803, is to commence on the first day of the 
month of Mohurrum; and to continue for fifteen days from that date. 
When the two festivals may coincide, the vacations are blended, and the ad- 
R. 3, 1798,§3. journments to be regulated accordingly. The court of sudder dewanny 
Sudder de- : : : H : 
adawlut is authorized to adjourn the court dyring the periods of the two va- 


wanny adaw- 


int may be ad- cations, or otherwise, as it may judge proper.' ‘The leave of absence usually 
hot, at disere- SOlicited by the native officers and vakeels for celebrating the Dussarah, and 


tion of the ~~ Mohurrum festivals, and at the same time visiting their, families, formed a 
Reasons for principal reason for authorizing a general adjournment of the civil courts at 


eae ia the periods of those festivals; in allowing which, it is further stated in the 
in preamble to preamble to Regulation 3, 1798, the Governor General in Council had it in 


R. 8, 1798. 


* The court of sudder dewanny adawlut is further empowered, by Section 10, Re- 
gulation 1, 1806, ** to authorize and direct an occasional dispensation with the rule 
for periodical vacations of the provincial, zillah, and city courts, contained in Regu- 
lations 3, 1798, and 8, 1808, in the instance of any particular court, wherein, from the 
arrears of business, or other cause, it may appear expedient that the vacations thereby 
provided for, or either of them, should not take place.” 
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view ‘* to enable such of the judges and registers, as may require temporary 
leave of absence from their stations for any private purpose, to apply for the 
same at a period when the adjournments of the civil courts may admit of it, 
with less public inconvenience than when both the civil and criminal courts 
are open; and in consequence of the opportunity thus given them to apply 
for leave of absence during the fixed vacations, it is expected they will not 
make such applications, at any other period, except in cases of indispensable 
necessity.” 

The judgments of the court of sudder dewanny adawlut are final and con- R. 16, 1797; 
clusive, in all cases heard and determined by that court, within the limitation aa owe 
prescribed by the Statute 21, George III. chapter 70, section 21 ;’ viz. five cee 
thousand pounds; or, at the medium rate of exchange, fifty thousand cur- In he ae 
rent rupees, If the amount or value adjudged, (to be computed according oy epren 
to the general rules prescribed for determining the value of the same pro= ments of the 
perty, when constituting the cause of action in the sudder dewanny adawlut, stdder dewan- 
and civil courts subordinate thereto,) be five thousand pounds; or current the King in 
rupees fifty thousand ; (being, exclusive of fractions, sicca rupees forty-three Counc! 
thousand one hundred and three ;) an appeal lies to his Majesty in Privy 
Council, in conformity with the statute above quoted, and the regulations 
framed in pursuance of it. But no rules having been prescribed by the sta- Necessity of 
tute respecting the admission of the appeals thereby authorized ; and it being Cae 
necessary to establish such, as well for the information of the parties who forwarding _ 
might be desirous to appeal from decrees of the sudder dewanny adawlut ; as“ “PP**™ 
for the guidance of that court in receiving and forwarding appeals presented 
to them; the Governor General in Council referred to the provisions made 
for appeals to the King in Council under his Majesty’s charter for erecting the 
supreme court of judicature at Calcutta ; as well as to the rules and orders 
framed by the supreme court, and approved by his Majesty in Council ; and 
established the following rules, for appeals to the King in Council, from deci- 
sions passed by the court of sudder dewanny adawlut, to be in force until 
His Majesty’s pleasure be known thereupon.— 

«© All persons desirous of appealing from a judgment of the court of sudder Rules esta- 
dewanny adawlut, to the King in Council, are required to present their pe- thers pun 
tition of appeal to the sudder dewanny adawlut, either themselves, or through poses. 
one of the authorized pleaders of that court, duly empowered to present such peat" required 
petition in their behalf, within six calendar months from the date on which i Do present: 
the judgment appealed against may have been passed. In cases of appeal to acavtie 
His Majesty in Council, the court of sudder dewanny adawlut may either or- Contmay ek 
der the judgment passed by them to be carried into execution, taking suf- pend ‘execu- 
ficient security from the party, in whose favor the same may be passed, for on eet 
the due performance of such order or decree as His Majesty, his heirs or suc- jealed from, 
cessors, shall think fit to make on the appeal ; or to suspend the execution hegre 
of their judgment during the appeal, taking the like security, in the latter 
case, from the party left in possession of the property adjudged against him ; 
but in all cases security is to be given by appellants, to the satisfaction of the Security to be 
sudder dewanny adawlut, for the payment of all such costs as the court may seas De 
think likely to be incurred by the appeal; as well as for the performance of eventual costs. 
such order and judgment as His Majesty, his heirs or successors, shall think 
fit to give thereupon.” After receiving such security, if the cause be appeal- Appeal when 
able, and the petition of appeal shall have been presented within the prescribed plaice. 
period, “‘ the court of sudder dewanny adawlut are to declare the appeal ad- given tothe 
mitted, and to give notice thereof to the appellant and respondent ; that they P™ 


may take measures, the one to prosecute, the other to defend, the cause in 


* Already cited in page 22. 
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appeal before his Majesty in Privy Council, according to the established mode 
of proceeding in similar cases.” It is at the same time provided by the regu- 
lations, which centain the above rules, “ that nothing therein shall be under- 
stood to bar the full.and unqualified exercise of His Majesty’s pleasure, upon 
all appeals to him from the decisions of the sudder dewanny adawlut, either 
in rejecting any he may consider inadmissible under the statute respecting 
such appeals ; or in receiving any he may judge admissible,’ notwithstanding 
the provisions made for the guidance of the sudder dewanny adawlut. It is 
further directed, that in all cases wherein that court may admit an appeal to 
the King in Council, they are to cause two exact copies to be made on stampt 
paper, at the expense of the appellant (paupers excepted ), of all the proceed. 
ings held, and judgments or orders given, in the case appealed ; including 
the whole of the evidence and documents (with an English translation of all 
papers in any of the country languages) as well as a copy of, or extract from, 
any local regulation referred to in the judgments passed by any of the courts, 
wherein the cause appealed may have been tried and decided; and are to 
transmit the same, as soon as prepared, under their official seal, and the sig- 
nature of their register, to the Governor General in Council; for the pur- 
pose of being forwarded, by the first secure and separate conveyances, to His 
Majesty in Council. On the application of the appellant, or respondent, the 
register to the sudder dewanny adawlut is also to furnish them with one or 
more copies of the proceedings held, and judgments or orders passed, 
in the case appealed; provided they respectively agree to defray such 
expense as may be incurred in making the same upon stampt paper ; but not 
otherwise." 

When ¢ranslations are required of the proceedings held in a zillah, city, or 
provincial court, or in the sudder dewanny adawlut, in consequence of an 
appeal to His Majesty in Council, or for any special purpose, it is the pro- 
vince of the registers and assistants to the several courts to make the trans- 
lations required from them respectively. But if, at any time, their other 
official avocations should not admit of their making such translations with the 
requisite dispatch, the court of sudder dewanny adawlut are empowered to 
authorize the employment of any person or persons, possessing an adequate 
knowledge of the original language, to make the same; at the established 
rate of one sicca rupee for one hundred words of the original language ; (or 
the same rate for figures, calculating five figures for a word) subject to the 
revision of the register to the provincial, zillah, or city court, from which 
such translation may be demandable ; who, in such instances, is to counter- 
sign the translation; and is held responsible for the accuracy of it. The 
proceedings of the court of sudder dewanny adawlut (as well as of the 
nizamut adawlut) were formerly kept in the English language, and copied for 
transmission to the Governor General in Council, and the Honorable Court 
of Directors. It was in consequence necessary, at that time, to require com- 
plete translations of the proceedings held upon all causes appealed to the sud. 
der court. But under the new constitution of the court, made by Regulation 
2, 1801, the practice of keeping English proceedings, except as far as conve- 
nient for miscellaneous English correspondence, and conducive to regularity, 
was discontinued ; and copies of the court’s proceedings were not required 


* On the 3rd May, 1798, the court of sudder dewanny adawlut, with the advice of 
the advocate general, made a rule, that original documents shall not be returned during 
appeals to the King in Council; but that authenticated copies be delivered on appli- 
cation of the parties who exhibited them. ‘The court also resolved, on the 11th April, 
1799, not to take or receive, further evidence offered in a cause appealed to the King 
in Council, without instructions for that purpose from His Majesty in Council, 
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to be furnished in future, except in cases of appeal to His Majesty in Council, 
or of reference to the Governor General in Council, as prescribed by the 
regulations. The office of translator to the courts of sudder dewanny adaw. 
Jut (and nizamut adawlut) was therefore abolished ; and the provincial, zillah, 
and city courts were exempted from the duty of sending translations, with 
papers in the country languages, except in cases wherein they might be re- 
quired by the precepts of the sudder dewanny adawlut; or by.any regulation 
or order expressly requiring the same. ‘The saving of expense, time, and 
labor, in translating voluminous records, and in transcribing the translations 
when made, was not the only advantage which resulted from the alteration 
thus adopted in the proceedings of the superior civil and criminal courts. 
The original proceedings held before the zillah, city, and provincial courts, are 
now read before the court of sudder dewanny adawlut, (as well as the pro- 
ceedings of the courts of circuit upon criminal trials before the nizamut 
adawlut,) instead of the English translations which were formerly substituted ; 
and must obviously bring before the judges a more accurate exhibition of the 
pleadings of the parties, as well as better evidence upon the merits of the 
case, than could, in general, have been obtained from a version of them in 
another language. It may be added, that, with a view to furnish the Court 
of Directors, and the Governor General in Council, with the information be- 
fore submitted to them in copies of the proceedings of the sudder dewanny 
adawlut, and nizamut adawlut; and in a form better calculated to afford a 
ready knowledge of the judgments, and sentences, passed by those courts ; it 
was proposed by the courts, and approved by Government, to prepare an an- 
nual report, from the commencement of the year 1805, of all civil causes ad- 
judged by the sudder dewanny adawlut ; and of all trials, on which sentence 
may be passed by the nizamut adawlut. A deputy register, and a second 
assistant, were added to the establishment of the courts, for the purpose of 
preparing such reports ; of which copies are to be transmitted to the Governor 
General in Council and Court of Directors ; and cases of importance are se- 
lected from them, by the judges, to be published, with the approbation of 
Government, for general information.’ It cannot be necessary to enlarge 
upon the utility of this measure, as calculated to establish precedents, and to 
promote the uniform administration of justice, in cases not expressly provided 
for by the laws and regulations. Nor does it appear requisite to offer any 
comment, in addition to what has been quoted from the preambles to Regu- 
lations 2, 1801, and 10, 1805, on the amended constitution of the principal 
civil and criminal courts, provided for by those regulations, 


1 A volume, Containing “ Reports of select causes adjudged in appeal before the 
sudder dewanny adawlut, previously to the year 1805, and from that year to the end 
of 1811” with a second volume, containing ‘ Reports of select criminal cases ad- 
judged by the court of nizamut adawlut, from the year 1805, to the end of 1811 ;” 
had been printed, with an index to each volume, before the author of this Analysis 
left India, at the beginning of 1819. 
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Special or Second Appeals. 


Provisions for In addition to the provisions for appeals in regular suits, which have been 
we rerage’"* detailed under the respective heads of the several civil courts, the provincial 
suits, contan- courts of appeal and court of sudder dewanny adawlut were vested by Section 
ay c is 24, Regulation 19, 1803, (extended to the ceded and conquered provinces 
ere be in Section 9, Regulation 8, 1805) and by Section 10, Regulation 2, 1805, 
9, with a discretionary authority, in all cases not open to regular appeal, to ad- 
mit a special appeal (on performance of the general conditions of appeals) if, 

on the face of the decree appealed from, or from any information before the 

court, it should appear to be erroneous or unjust; or if from the nature of 

the cause, as stated in the decree or otherwise, it should appear to be of suf- 

Modifications ficient importance to merit a further investigation in appeal. In modification 
of above rules of the rules abovementioned, it was enacted in Section 2, Regulation 26, 
ga. | 1814, that ‘* after the 1st February, 1815, no special or second appeal shall 
sigma be admitted by a zillah or city judge, by a provincial court, or by the sudder 
or second ap- dewanny adawlut, unless upon the face of, the decree, or of documents exhi- 
Mid atc. bited with it (assuming all the facts of the case as stated in the decree,) the 
Ist Feb. 1815. judgment shall appear to be inconsistent with some established judicial prece- 
dent, or with some regulation in force, or with the Hindoo or Mahomedan 

Jaw, in cases which are required to be decided by those laws, or with any 

other law or usage which may be applicable to the case, or unless the judg- 

ment shall involve some point of general interest, or importance, not before 

vat hel decided by the superior courts. Second. When a party, upon any of the 
to the comt grounds specified in the preceding clause, may be dissatisfied with a judgment 
competent to passed on a regular appeal, by a competent civil court, and may in conse- 
special appeal, quence be desirous of obtaining a further investigation of the suit by a second 
or special appeal, he shall, within the limited periods prescribed for the ad- 

mission of regular appeals, present a petition to the court, which under the 

provisions of Regulations 24 and 25, 1814, may be competent to admit a 

asi aalitls special appeal in the case. Z'hird. Such petition shall be written upon the 
on stampt pa- Stampt paper prescribed in Section 13, Regulation 1, 1814, with reference to 
a otpean the value or amount of the suit, calculated according to the provisions of Sec- 
and what its tion 14, of that regulation, or any provisions which may be hereafter enacted 
to contain. for the valuation of property sued for in the civil courts; the petition shall 
state distinctly the specific ground or grounds under clause first of this section, 

on which the special appeal is solicited ; and shall be presented either by the 

party in person, or by an authorized pleader of the court. In the latter case, 

the petition shall be signed by the pleader, who shall certify on the back of 

the petition, that he has duly considered the grounds stated for admitting a 

special appeal under clause first of this section, and believes them to be well- 

ae founded and sufficient. Fourth. If, on consideration of the circumstances 
a special ap- Of the case, the court shall see reason for admitting a special appeal on any 
peal mts be of the grounds stated in the first clause of this section, the appellant shall be 
"required to furnish the prescribed security, and to deposit the amount of the 

fees payable to his pleader under the rules in force, within a reasonable period 

to be fixed by the court. When the required security and deposit shall have 

been duly furnished, the court will admit the special appeal, and proceed to 

investigate the suit under the same rules as are prescribed for the trial and 

‘ed toschay determination of regular appeals. Fifth. If the court shall not see sufficient 
apotnon of reason for admitting the special appeal, and shall in consequence reject the 


dhe st Int ee . . 
tuccitattqases Petition, the appellant shall not be entitled to receive back the amount or value 
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of the stamp on which the petition may have been written’under clause third : ‘when the peti- 
the courts are however vested with a discretionary authority, in any particular ‘it for 8 spe- 
instance of hardship, to refund any portion not exceeding three fourths of the may be re- 
amount of such stamp duty, to the party who may have paid the same, or to }*t4- 

his legal representative. Sixth. It is hereby declared, that the order of a Atiorders pas- 
zillah or city judge, or of a provincial court, refusing to admit a special or {06,'¥ compe: 
second appeal under the powers vested in them by this regulation, as well as garding spe- 
the judgments which they may respectively pass on special appeals admitted i3/2Ppew t 
by them, shall in all cases be final, and shall not be liable to any further re- 

vision by a superior court. Seventh. When an application for a special-fleaders enti 
appeal presented through an authorized pleader to a zillah or city court, or fees on the re- 
provincial court, or to the sudder dewanny adawlut, may be rejected by the Jestion of tpe- 
court, such pleader shall be entitled to receive from the party employing him ar 
any remuneration for his trouble which the court may think proper to ad- 

judge ; provided, that such remuneration shall in no case exceed one fourth 

of the amount of the fee, to which the pleader would have been entitled, had 

the special appeal been admitted and determined by the court.” 

The following additional rules respecting second appeals are enacted in Additional 
Sections 7 and 8, of Regulation 19, 1817. § 7. “* First. The restrictive Tes enacted 
provisions for second, or special appeals, prescribed in the first clause of §7,8. 
Section 2, Regulation 26, 1814, allow of such appeals being admitted, when Srecint ap. 
the judgurent, against which the appeal may be preferred, shall appear to be peals allowed, 
inconsistent with some established judicial precedent : but this is not under- Gecrecs raned 


stood to include the case of two opposite or inconsistent judgments passed by be onsiox more 
the same court, or by two courts having jurisdiction in the same suit, or in consistent 


suits founded on a similar cause of action ; though in such cases it is obvious with each 
that one or both of the opposing judgments should be revised. It is there.” 
fore hereby provided, in addition to the grounds on which second or special 
appeals are declared admissible, in the first clause of Section 2, Regulation 
26, 1814, that such appeals may be admitted, when the judgment against qhe‘conrt re- 
which the appeal is preferred shall, from the exhibition of another decree of ceiving an ap- 
the same court, or of another court having jurisdiction in the same suit, or in oi ey a 
a suit founded on a similar cause of action, clearly appear to be in opposition * Ans! judg. 
thereto, or inconsistent with such other judgment. Second. The court em- the suit back 
powered to receive the special appeal in such cases shall be competent either f" 'evision- 
to try the merits of the case, and pass a final judgment thereupon ; or to refer 
the suit back for revision, and a further judgment by the court which shall 
have passed the original decision, or that given on the first appeal.” § 8, “In ppheaaha 
the special appeals provided far by the foregoing section, as well as in all je refunded in 
other appeals, regular or special, under the regulations in force, if the suit cases where 
in appeal be referred back for further investigation and decision, without a referred for 
judgment upon the merits of the case, the stamp duty paid by the appellant on parte ive 
his petition of appeal shall be returned to him; and if the appellant, or Limitation of 
respondent, have appointed a pleader, his fee shall be limited to such sum Dit‘te 10 06 
as may be deemed an adequate compensation for his labor, not exceeding ers in such 
one fourth of, the established fee in a regular suit.” ee 
Experience having shown, that it would be conducive to the ends of jus- dae ie 


tice, to modify and extend the rules above stated, which limit to certain spe- above rules, as 
cific grounds the admission of special appeals by the sudder dewanny adawlut, nite to H. 9, 


and by the provincial courts of appeal; the .following further provisions, 1219. 
which are now in force, were enacted in Regulation 9, 1819. 

*§ 2. “ First. The rules contained in Clause first, Section 2, Regulation papas Be 
26, 1814, as far as regards the grounds for the admission of special appeals tion 2, Regu- 
by the provincial courts of appeal and by the sudder dewanny adawlut, are jation26,1614, 


hereby arhended as follows. Second. In extension of the grounds to which Enlarged 
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power of the admission of special appeals is limited by the clause and section above 


mer — it is hereby declared competent to the provincial courts of appeal, 
oo d to the sudder dewanny adawlut, to admit a secand or special appeal, when- 


ever on a perusal of the decree of the lower court, from whose decision the 
special appeal is desired, there may appear strong probable ground, from ° 
Sections. whatever cause, to presume a failure of justice.” § 3. ‘* First. It is here- 
Judges of zil- ty declared competent to the-judge of a zillah or city court, in any case in 
courts may res which no further regular appeal is open under the existing regulations, but in 
commend the which either of the parties may be desirous of a further special appeal, to 
specialappeals certify to the provincial court (where the circumstances demand it) that such 
in ‘certaim case involves some point of general importance hitherto apparently unsettled, 


Provincial and fit to be reconsidered in a further appeal. Second. The provincial 
Slr seuw,. courts are also declared competent to certify similarly, under analogous cir- 


meud the ad- cumstances, to the sudder dewanny adawlut. Third. In the event of a pro- 
cial appeal Vincial court declining under the provisions of the second and following 


ane er den clauses of Section 2, Regulation 26, 1814, to admit a second or special ap- 
appeal by a peal in a case certified to them as above, from a zillah or city court, and re- 


provincial ~~ jecting accordingly the special appeal, such rejection shall not be final ; but it 
be final, but shall be competent to the sudder dewanny adawlut, on petition by the party 


reas tis desiring the special appeal, to direct the provincial court to admit it, if on a 
sudderdewan- Consideration of the grounds which may be exhibited for a special appeal, it 
Bae drew i shall appear proper to the sudder dewanny adawlut so to direct, under the 
beg admit- provisions of Clause first, Section 2, Regulation 26, 1814, as amended by 
ted. na, this Regulation.” § 4. “The sudder dewanny adawlut and the several 
Courts em- provincial courts, previously to admitting a special appeal on application to 
Tare ike them to that effect, are hereby declared competent to call for and peruse 


production of any document forming part of the record of the cause which they may deem 
papers previ- . ‘. 
ons to admit- Proper, besides the document or documents presexted by. the party applying 


sing sppclalab: for the special appeal.” § 5. ‘* No special or second appeal shall be admit. 
Sections. ted hereafter by a provincial court, or by the sudder dewanny adawlut, unless 


No special ap- two judges concur in the propriety of its admission under the rules applicable 
vetted with. " to the case, as amended by this regulation.” § 6. “ It is hereby‘ declared, 
but the con” that nothing contained in the foregoing sections, is intended to make any al- 
two judges, _ teration in the existing rules with regard to the limitations of time, or with 


regard to any of the existing forms requisite for the admission of special ap- 
peals.”’ ; 


Summary Appeals, 


Provisions for _ ‘The provisions for summary appeals, which were enacted in Sections 8 and 
tammary ap- 9 of Regulation 2, 1801; Section 12, of Regulation 4, 1803 ; Section 26, of 


Pain S100T, Regulation 49, 1803, and Section 11, of Regulation 2, 1805, Having been 
fete Pore rescinded by the first clause of Section 3, Regulation 26, 1814, it will be 
R. 49, 1803, sufficient to state the amended rules for such appeals, which are now in force, 
{eos Gilsie, Under the second and succeeding clauses of the section last mentioned—viz. 
ecinded and “* Second. It shall be competent to the sudder dewanny adawlut to receive 
stbutiteted by 2 Summary appeal from the orders or decrees of the provincial courts, in all 
R. 26, 1814. __ cases in which the latter may have refused to admit an original suit or appeal, 
Cases in whirl regularly cognizable by them; or having admitted such suit, on appeal, may 
wannyadawlut have dismissed it on the ground of delay, informality, or other default, with. 
courteoanaj- Out an investigation of the merits of the case. Third. In like manner , it 
mitasummary shall be competent to a provincial court to receive a summary appeal from the 
meee: orders or decrees of the zillah or city courts, in cases, in which the latter may 
have refused to admit an original suit or appeal, regularly cognizable by them ; 


or having admitted such suit or appeal, may have dismissed it, without an in- 
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vestigation, of she, merits om the graund of delay, informallty, or other de- 
fault’ ‘ ‘Fourth Qn the peme ceaciple it sh a ete to the zillah or Cases inabieh 
city, judges to receive q summary appeal from the orders or decrees of a regis. spore 
ter, or sudder ameep, in cases in yiich ithe, register or sudder ameen, may may admit & 
have dismissed, on the ground cf some default, and without an‘ investiga. toms? *P 
tion of the merits of the case,-any, onginal suit or appeal regularly referred 
to them. Fi/th. In all the preceding cases, the summary appeal shall be Limitation of 
preferred within the same ligited period as is prescribed for the admission of time for the 
regular appeals, and subject to the provisions contained in the following summary ap- 
clauses. Sixth, Whenever a party may be, desirons of preferring a summary fre sution 
appeal in the cases abovementioned, he-shal appear, either in persaa, or by a for a summary 
vakeel-duly authorized, before the court, which, under the preceding rules, *ppeel to he 
may be competent,to receive guch appeal ; and shall present a petition, written what stamp 
onthe stampt paper, prescribed by Section 18, Benin 1, 1814, and ac. P*P°r 
companied by an attested copy of the order or decree passed in the case. 
Seventh. The party presenting such petition, shall not be liable to the pay- Party not lia- 
ment of-the stamp duty, substituted for the institution fee, by Section 13, ple to Pay the 
Regulation 1, 1814; nor shall he be required to furnish the deposit for the nor to furnish 
fee of his vakeel, or any security, except such as may be eventually necessary bwitorrera- 
under the regulations in force, for staying the execution of the decree, from ty. 
which the appeal may be preferred. + Eighth. It shall not be requisite to give Mott ofero- 
any notice to the respondent, or to require his attendance on such summary ceeding in 
appeal being preferred, untess in any particular instance the court may deem }eals. | 
it proper to adopt that measure; nor shall any pleadings or proceedings be 
holden on such summary appeal, excepting such as may suffice to determine . 
whether the suit was or was not rejected or dismissed by the lower court on 
sufficient grounds, and in conformity with the regulations. Ninth. If upon In what cases 
such summary proceedings, it shall appear to the court, that the Suit was re. (elonet 
jected in the first instance, or after being admitted, was dismissed without an directed to re- 
investigation of the merits, upon insufficient grounds; or in opposition to celv® theauit 
the regulations ; it shall be competent to the sudder dewanny adawlut, to t _ 
proyincial courts, and to the zillah or, city judges respectively, to direct the 
Jower court or officer, from whose order or decree the petition of appeal 
may have been presented, to receive the original guit or appeal, or to revive 
it, if it shall haye been received and dismissed, and to try and determine such 
cause on'its merits, according to the regulations. Tenth. If on the contrary In what cases 
such summary appeal shall be found to be groundless and litigious, the sudder [.<?tte sas: 
dewanny adawlut, the provincial courts, and the zillah or city judges, are res- mary appeal, 
pectively authorized and required to reject the petition for a summary ap- aepaltns 
peal, and to impose such fine on the litigious appellant, as may appear to be 
in each instance papportionable to the condition of the party, and to the cir- - 
cumstances of the case; provided that such fine shall in no case exceed the « 
amount of the stamp duty, which would have been payable by the appellant 
on the institution of such case, as a regular suit or appeal. All orders, im- 
posing fines, or rejecting petitions of summary appeal, which may be passed 
under the preceding clause, by the sudder dewanny adawlut, the provincial 
courts, or by the zillah or city judges, shall be final and conclusive. Eiles what tee tobe 
venth, When a pleader may be employed in such summary appeals, the court siesas oe 
‘is authorized to, award.to’ him such fee as may be considered to be a such cases. . 
sufficient compensation for his labor ; provided that it shall, jn no case, ex- he 
ceed one fourth of the fee to which such vakeel would have been entitled, if ; 
the suit had been instituted, either as an original suit, or as a regular ap- hk 
to i ’ . : : io 

It may bé propér to add, under the head of summary appeals, that the R.s,1798, 97. 

summary proceates authorized by the regulations, in cases of forcible dispos- xs, eae 
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R. 82, 1803,63. 
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rescinded by 
R. 27, 1814,§ 2. 


VAKEELS, OR NATIVE PLEADERS. 


session, and arrears of rent, being subsidiary to a regular suit in the zillah 
and city courts, no appeal from the summary judgments of the zillah and 
city courts, in such cases, is admissible, unless the ground of appeal be the 
irrelevancy of the regulations, which authorize a summary process, to the 
case appealed. After receiving the appeal, the provincial court are to dismiss 
it, with costs, if the stated ground of irrelevancy shall not appear to be esta- 
blished ; or, on the other hand, if the regulations for summary process appear 
to be inapplicable to the case, they are to reverse the irregular judgment 
given by the zillah or city court ; and to pass such order thereupon as they 
may think just and proper. * 


Vakeels, or Native Pleaders. 


To save the necessity of the personal attendance of suitors in the courts 
of civil judicature, and to obtain for them, in pleading their causes, the assist- 
ance of men of character and education, versed in the Mahomedan, or Hin- 
doo law, as well as in the regulations of the British Government, provision 
was made, by the regulations noted in the margin, for the appointment of 
vakeels, or native pleaders, in the zillah and city courts, the provincial courts 
of appeal, and the sudder dewanny adawlut; under rules and restrictions, 
calculated to secure to their clients a diligent and faithful discharge of their 
trust. The preamble to Regulation 7, 1793, sets forth, at length, the gene- 
ral disqualifications of the persons before employed, occasionally or profes- 
sionally, as pleaders; who by their ignorance of the laws and regulations, and 
impertect knowledge of judicial proceedings, as well as from their being lia- 
ble to collusion and intrigue with the ministerial officers of the courts, imped- 
ed and prevented, instead of aiding and promoting, the speedy and impartial 
administration of justice. The people, in general, are at the same time necessa- 
rily precluded, by their pursuits and occupations in life, from attending the 
courts of justice ; or acquiring a sufficient knowledge of the laws and regula- 
tions to enable them to plead their own causes. It was therefore indispensa- 
bly necessary that the pleading of causes should be made a distinct profes- 
sion; that none but persons duly qualified should be admitted to plead in the 
courts of judicature ; and that, ‘with a view to induce men of education and 
character to undertake the office of pleader, to prevent their being deterred 
from pleading the causes of their clients with becoming freedom, and to en- 
sure integrity and fidelity in the execution of their duties, their appointments 
should be secured to them as long as they conform to the regulations pre- 
scribed for their guidance ; and they should be entitled to receive a fixed and 
liberal compensation, proportionate to the amount or value of the cause’ of 
action in the suits wherein they might be employed. _ It iunnecessary to de- 
tail the rules enacted for the above purposes in Regulation 7, 1793 ; Section 
4, of Regulation 16, 1793 ; Section 2, of Regulation 15, 1795; Section 4, 
of Regulation 21, 1803; Regulation 13, 1795; Regulation 8, 1796; Sec- 
tions 4 and 5, of Regulation 8, 1797 ; Sections 9 to 15, of Regulation 5, 
1798; Sections 3 and 4, of Regulation 3, 1802; Regulation 10, 1803 ; and 
the third clause of Section 6, Regulation 13, 1808; as the whole of these 
rules have been rescinded by Section 2, of Regulation 27, 1814, “ for 
reducing into one regulation, with amendments and ‘modifications, the several 

* The regulations which authorize a summary process in cases of forcible dispos: 
session from land, crops, or other property, for immediate recovery of possession, have 
been stated, under the head of 2illah and City Courts, page 79. Those which relate 
to a summary process for the recovery of arrears of rent, too considerable to be rea- 
lized by distress of personal property, are cited in the third volume of this Analysis, 
page 541, under the head of Receipt and enforcement of rents. 
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rules which have been passed regarding the office of vakeel or-native pleader - 


in the courts of civil judicature.” The preamble to that regulation states it 
to have been ‘‘ deemed expedient to transfer to the provincial courts the con- 
trol exercised by the sudder dewanny adawlut in the appointment and removal 
of vakeels or native pleaders in the zillah and city courts; and in the provin- 
cial courts :” and that “‘ the speedy adjustment of disputes may be facilitated 
by empowering the authorized vakeels to receive certain fees for legal opi- 
nions furnished by them, and by vesting them with authority to act as arbi- 
trators under the general regulations:” for which purposes, and with the 
view of promoting the public convenience by including the whole of the pro- 
visions respecting the office of vakeel in one regulation, the following rules 
were enacted, to be in force from the ist of Februaty, 1815, throughout 
the whole of the provinces immediately subject to the presidency of Fort Wil- 
liam. § 3. “ First. The sudder dewanny adawlut and the several provin- 
cial courts are empowered to appoint to the office of vakeel, in their respective 
courts, such a number of persons being natives of India, and duly qualified 
for the situation, as may, from time to time, appear to them to be necessary. 
Second. Whenever the appointment of a vakeel may be requisite in any of 
the zillah or city courts, the judge of such zillah or city shall nominate, for. 
the approbation of the provincial court of the division, some person being a 
native of India and duly qualified for the situation; and shall communicate 
to the provincial court such information as he may have obtained regarding 
the age, capacity, character, education, and past employment of the individual, 
whom he may recommend ; and no person shall be authorized to practise as 
a vakeel in any zillah or city courts without the previous sanction of the pro- 
vincial court. Third. In the nomination and appointment of persons to the 
office of vakeel, the judges of the sudder dewanny adawlut, of the several pro- 
vincial courts, and of the zillah and city courts, are restricted to individuals 
of the Hindoo and Mahomedan persuasion, and are required to give the pre- 
ference to candidates who may have been educated in any of the Mahomedan 
or Hindoo colleges established or supported by Government, provided that 
such candidates are in other respects duly qualified for the situation.” § 4. 
‘s First. Persons who may hereafter be appointed to the office of vakeel in 
the zillah and city courts, the provincial courts, or the sudder dewanny adaw- 
lut, shall receive a sunnud of appointment duly authenticated by the court, to 
which they may be respectively attached. This sunnud, which is not requir- 
ed to be written on stampt paper shall be drawn up according to the form 
No. 1, in the appendix to this regulation." Second. Whenever a vakeel 
may be dismissed from his office, or may die, or may resign his situation, his 
sunnud of appointment shall be recalled and cancelled by the court, to which 
such vakeel may have been attached.” § 5. “ First. Every vakeel, previ- 
ously to being allowed to practise, shall take and subscribe before the court, 
to which he may be appointed, an oath, drawn up according to the form 
No. 2, of the appendix to this regulation,* or a solemn declaration in lieu 


1 Sunnud to be granted to Vakeels. 


“In conformity with the provisions of Regulation 27, 1814, you A. B. are hereby 
appointed to the office of pleader in the sudder dewanny adawlut, or in the provincial 
court, for the division of , or in the zillah or city court of ; 
You will not be liable to be removed from your situation so long as you may conduct 
yourself with propriety, and discharge your duty with zeal and integrity, under the 
rules contained in the Regulations which now are, or may hereafter be, in force.” 

2 The oath is discontinued; and the following solemn declaration, prescribed im 
all cases, by Section 2, Regulation 18, 1817—quoted at length in the Sequel, under 
the head of Native Officers of the Courts of Judicature. ; 

« F A. B.'solemnly declare, that I will truly and faithfully. execute the duties of 
pleader of the sudder dewanny adawlut, or the provincial court, for the division of 
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thereof, under the provisions now in force, or any other provisions which 
miay'be hereafter enacted. Second. The Mahomedan pleaders attached to 
the several courts of civil justice shall no longer be required to take the half 
yearly retrospective oath heretofore prescribed by the regulations.” § 6. 
 Pleaders, employed in the several courts of civil judicature, shall be liable to 
dismission from their office whenever they may be guilty of encouraging or 
promoting litigious suits ; of wilfully delaying the suits of: their clients for 
their own advantage ; of refusing or omitting, without sufficient cause to be 
shown to the court, to carry on the suits of their clients, after having accept- 
ed a vakalutnamah ; of demanding or accepting from their clients any fee, or 
sum of money, goods, effects, or other valuable consideration beyond the fees, 
which they are or may be authorized to receive under the regulations; or of 
fraudulent practices, neglect, or other misconduct, in the discharge of their 
professional duty ; or of gross profligacy or misbehaviour in their private 
conduct.” § 7. ‘* All agreements, which may be entered into between plead- 
ers and their constituents, for paying or receiving less than the established 
fees, are to be considered null and void; the whole of the vakeels’ fees, 
which may be payable by the party in such cases, shall be forfeited to Go- 
vernment ; and the pleader who may be convicted of having been a party 
in such illicit agreement, shall be liable to immediate dismission from his 
office.” § 8. ‘ The vakeels are required to use due precautions to ascertain 
the real names and the identity of persons, who may propose to employ them 
as pleaders ; and any authorized vakeel, who shall hereafter receive and file 
a vakalutnamah from any person under a fictitious name, shall be liable to be 
dismissed from his office ; provided however, that the yudge upon full enquiry 
into the circumstances of the case, arid the provincial court, on consideration 
of the judge’s report, shall deem him to be deserving of such punishment.” 
§ 9. ‘* First. The vakeels are hereby enjoined not to file any plaint, answer, 
or other pleading, without previously ascertaining that such pleading has 
been duly prepared in conformity with the regulations; that it contains no 
unnecessary repetitions of former pleadings; no terms of personal abuse 
or reproach against the opposite party, his vakeels, witnesses, or other 
persons; and no groundless imputations on any court of justice or public 
officer ; but that it contains such matter only as is apparently material, and 
relevant to the suit. Every pleading filed by an authorized vakeel shall be 
signed by him in testimony of his having considered and approved its contents, 
Second. In order that the expense, trouble, and inconvenience frequently ex. 
perienced by filing irrelevant exhibits, and by summoning useless witnesses, 
may be avoided, the vakeels are hereby further required'to examine the do- 
cuments, which their constituents‘may propose to exhibit in proof of their 
claims, previously to their being filed in court; and to ascertain from their 
constituents, previously to summoning any witnesses, the specific points which 
such witnesses are expected to prove by their testimony. Third. The courts 
will carefully point out to the notice of the vakeels such parts of the plead- 
ings as are evidently irregular, irrelevant, or otherwise objectionable, and shall 
record their censure of any vakeel, whose conduct in opposition to the pre- 
ceding rules, may in any particular instance, demand such animadversion. 
If notwithstanding such recorded censure, a vakeel shall again be guilty of 
similar misconduct, he shall be liable to forfeit in each instance the amount of 
the fee to which he may be entitled in the suit, or to such other fine to Go- 
vernment not exceeding twenty rupees as the court may deem it proper to 
impose.” “ § 10. First. The sudder dewanny adawlut, and the several pro- 


’, or the adawlut of the zillah or city of 


to the best of m 
knowledge and judgment.” 
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vincial courts will, at all times, exercise their discretion in removing from his sithasoo 
office any pleader of their respective courts, who may be guilty of any of the Heed todisinle 


acts abovementioned, or who may be otherwise deemed unfit for the Situation. the pleaders ot 
Second. Whenever a zillah or city judge shall be of opinion that a vakeel, iyocoume 


attached to his court, or to that of a register, or any of the sudder ameens, i or 


is unfit for the situation, in consequence of his having been guilty of any of tious of ptead- 
the acts mentioned in the preceding sections, or that he is otherwise disquali- ae 


fied for the office of pleader, the judge shall report the circumstances of the andcity courts 
case, together with his own opinion upon it, to the provincial court, who will {° eae 


pass such orders on the case as may appear to be proper, or will call for any oF those coat 
additional information, or direct any further inquiry that the nature and cir.’ t {he prow. 


cumstances of each case may appear to demand.” § 11. ‘* The zillah and Who will poss 
1 e ‘ . : ‘e oder 
city judges are empowered, without the previous sanction of the provincial thereon xsmay 


court, to suspend from his office any pleader attached té their courts, who be proper. 
may be guilty of any gross act of fraud or misconduct; but in such pjesdere at- 


° . F : ' tached tusliah 
. instances it shall be the duty of the judge to report the circumstances of the tached twalish 


case, with as little delay as possible, for the information and orders nay be sue. 
of the provincial court.” § 12, First. The parties in ‘a cause are au- Fended flow 
thorized to prosecute their respective pleaders in the civil, courts of judi- the previow 
cature for any damages or injury, which they may have sustained from any eerie _ ais 
breach of the regulations on thé part of their pleaders, or from any court.” 
fraudulent conduct or malpractices committed by their pleaders regarding the heed ae 


suit. Second. Any party in a suit, who may be dissatisfied with the conduct ly :epoited for 


of his pleader, shall be at liberty, at any stage of the trial previously to the ies eee 


decision, to withdraw the power delegated to his pleader aad to appoint of the provin 
another vakeel to plead the cause. In such cases the party is to present a section 15. 


petition to the court, notifying that he has withdrawn the management of the race oie 
‘suit from such pleader, and is to file a new vakalutnamah in the name of the aretabic tebe 


z . ver whi prosecnted in 
pleader, whom he may appoint to carry on the suit ; all acts however which eee pate 


may have been done by the first pleader on the part of his client, previously by their cii- 
to his having been dismissed, are to be held valid. On the conclusion of the Pies 

suit, the court will exercise its discretion in awarding to the pleader first em- withdraw the 
ployed, any portion of the authorized fee to which he may appear justly ofadepeadiag 
entitled on a consideration of the trouble which he may have undergone, and suit from their 
the other circumstances of the case.” § 13. “ If a pleader should be unable yap 


to attend the court in consequence of indisposition, or other sufficient reason, new pleaders 
. . ° oie in cir Toom, 
he is to notify the same in writing to the court, on unstampt paper, and the | hecouré aay 


hearing of any cause, in which such pleader may be employed, is to be post- award 10 
poned to a future day, unless the party or his authorized agent shall commit "ited amy 


i urt, or unless the portion of the 
the management of the cause to any other pleader of the court, or un Sa fie 


party himself shall be present and willing to plead the cause in person. If be proper 


the management of the cause shall be entrusted to any other pleader of the nae 3 


court, instead of filing a new vakalutnamah, it shall be sufficient for the party adopted when 


or his mokhtar duly authorized, to endorse on the back of the original vaka-  pleader may 


Jutnamah, a written declaration, that he has appointed some other vakeel of attend the. 
the court to conduct the cause, either permanently or during the absence of cout from in. 


disposition or 


the pleader first appointed ; on passing a decision in such cases, the court other shee 
shall direct the amount of the authorized fee to be divided between the two ‘mt can’ 
pleaders in such proportions as may furnish an equitable remuneration for the 


trouble which they may have respectively undergone.” § 14, ‘* First. If a Rection 14, 


pleader shall fail to attend in court on any day fixcd for the transaction of slondehy ab. 
civil business, and shall omit to notify in writing to the court his inability to scntmg — 
attend, in consequence of indisposition or other sufficient cause, the court '8 court withoue 


authorized to impose on such pleader, a fine, for the first offence, not exceed. eee ot hie 


ing the sum of fifty sicca rupees; and for the second offence, not exceeding sh.1.0, 
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one hundred sicca rupees. If such pleader shall be guilty of a similar offence 
a third time, he shall be liable to dismission from his office. Second. If any 
pleader shall be guilty of disrespect to the court, in open court, the court is 
einpowered to impose a fine upon him, not exceeding the sum of one hundred 
rupees.” § 15. “ First. Whenever a sudder ameen may find it necessary to 
impose any fine on a pleader attached to his court, he shall report the circum- 
stances of the case to the judge, who will either confirm and enforce, 
or modify or remit the fine, as may appear to him reasonable and proper. 
Sécond. All orders imposing fines on pleaders, which may be passed by the 
judges or registers of the zillah and city courts, in conformity with this regu- 
tation, shall be final ; and the amount of the fines shall be levied either by a 
deduction from the fees, which may become due to the offender, or by the 
process which is prescribed for the execution of decrees. Provided however, 
that if a zillah or’ city judge shall in any particular instance see reason to be- 
lieve, that a fine has been imposed by a register cn insufficient grounds, or 
that the amount of such fine is disproportionate to the offence, it shall be 
competent to the zillah or city judge to remit or modify the fine at his dis- 
cretion, and the’ order of the zillah or city judge, in such cases, shall be con- 
clusive.” § 16. ‘“ The vakeels attached to one court, are not to be allowed 
to plead in any other court; but this rule is not intended to preclude the 
zillah and city judges from making such an allotment and distribution of the 
pleaders attached to their courts, as may from time to time appear convenient 
on a consideration of the civil business in their own courts, and in those of 
their registers and of the sudder ameens. The judges of the sudder dewanny 
adawlut and-provincial courts will also of course be at liberty to make any 
distribution of the vakeels attached to their respective courts, which may be 
found convenient for the dispatch of business in sittings which may be held 
before the separate judges of those courts.” § 17. “ The authorized 
pleaders of the zillah and city courts are hereby prohibited, without obtaining 
the previous sanction of the judges of those courts, from officiating as agents, 
or mokhtars, in any prosecution, trial, or proceeding before the magistrates, 
or their assistants. This prohibition however is not intended to apply to the 
cases of pleaders, who may be employed on the part of Government in con- 
ducting the prosecution of persons charged with criminal offences, or in the 
execution of any other duties in the criminal department, which such pleaders 
may be directed or authorized to perform on the part of Government, 
undef the regulations which are now or may hereafter be in force.” 
§ 18. ‘ Jirst. Whenever a vakeel attached to a zillah or city court may die, 
or may be removed from his office, or may voluntarily resign his situation, 
the judge of such zillah or city shall notify the same in a publication, to be 
affixed in his own cutcherry, and in the cutcherries of the register, sudder 
ameens, and the collector of the district. ‘The publication shall contain a 
statement of the several depending cases, in which:such vakeel may have been 
employed, and a requisition to the parties who have retained such vakeel to 
attend in person, or to substitute another vakeel in room of the pleader for- 
merly appointed by them, within a reasonable period, to be fixed, by the 
court, not being less than six weeks. In such instances, instead of filing a 
new vakalutnamah, it shall be sufficient for the party or his mokhtar, duly 


.authorized, to endorse on the back of the original vakalutnamah a written 


declaration, that he has appointed some other vakeel of the court, in lieu of 
the pleader, who may have died or resigned his office, or have been removed 
from his situation. Second. A publication issued in conformity with the 
preceding rules shall be held and considered to be a good and sufficient notice, 
and if any party shall not attend or appoint another vakeel, within the: period 
limited in the publication, he shall be required to show cause for the omission, 
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and if sufficient cause be not assigned, the court shall proceed as in case of 
default, in conformity with the provisions in force. Third. A similar notif. 
cation shall be issued on the death, resignation, or removal of any pleader 
attached to the provincial courts, or to the sudder dewanny adawlut. If the 
pleader shall have been attached to a provincial court, the publication shall 
be affixed in the cutcherry of such provincial court, and of the sudder dewanny 
adawlut, and in the cutcherries of tbe several zillah and city courts, included 
in the division, and the period to be allowed for parties to appear and to sub- 
stitute another vakeel shall not be less than two months ; if the pleader shall 
have been attached to the sudder dewanny adawlut, the publication shall be 
affixed in that court, and in such of the provincial courts, and of the zillah 
and city courts, in which it may appear necessary to publish the same, with 
reference to the depending causes in which the vakeel may have been em- 
ployed; and the period to be allowed to parties to appear and substitute 
another vakeel, shall not be less than three months. Fourth. The courts are 
authorized to apply the principle of the preceding rules to cases, in which the 
decision of suits may be materially delayed by the protracted indisposition of 
a pleader, or by his continued inability to attend the court from any other 
cause which may be expected to be permanent, or of considerable duration. 
Fifth. Whenever a pleader originally entertained by a party may have com- 
menced the pleadings and prosecution, or defence of a suit, and from an 

cause, not originating in the misconduct of such pleader, another pleader shall 
be employed in his stead; it shall be competent to the court, in which the 
suit is decided or terminated, to adjudge to the pleader so employed at the 
commencement of the suit (or if he be dead, to his heirs or legal representa- 
tives) such part of the established fee, as may appear to be an equitable re- 
muneration for the trouble which he may have undergone.” § 19, ‘ The 
courts of civil judicature are hereby empowered to permit any of the autho- 
rized vakeels of their respective courts to be arbitrators in depending suits, 
subject to the several rules and provisions in force for referring suits to 
arbitration.” § 20. “ First. "Ihe authorized vakeels of the sudder dewanny 
adawlut, of the provincial courts, and of the zillah and city courts, are hereby 
empowered to receive fees for legal opinions, under the provisions contained 
in the following clauses of this section. Second. Any person, who may be 
desirous of obtaining the opinion of an authorized pleader regarding the legal 
validity and sufficiency of any claim, right, or title, which he may suppose 
himself to possess, and on the consequent expediency of prosecuting or de- 
fending, gither originally or in appeal, such supposed claim, right, or title, in the 
courts of civil judicature, may submit a written statement of his claim under 
his seal, signature, or mark, to the pleader, whose opinion he may wish to 
obtain. Zird. The pleader, to whom such statement may be submitted, 
after an attentive consideration of the laws, regulations, usages, or precedents, 
which may be applicable to the case, and of the arguments and proofs which 
may be adduced in support of the claim, shall furnish to the party, under his 
signature, a written declaration of his opinion, and of the grounds upon which 
that opinion may be formed. Jurrth. If the pleader, who may have fur- 
nished such writtcn opinion, shall be attached to the court of sudder dewanny 
adawlut. he shall be entitled to a fee of twenty-four rupees. If he shall be 
attached to any of the provincial « “rts, he shall be entitled to a fee of sixteen 
rupees. If he shall be attached <> a zillah or city court, he shall be entitled 
to a fee of eight rupecs. //th. Provided however, that it shall not be law- 
ful for any pleader, who may have received a vakalutnamah in any suit insti- 
tuted in a court of civil juciciture, to receive the fee above prescribed cH 
account of any legal opinion, which he may subsequently furnish to his con- 
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stituent respecting any subject or question connected with such suit. 

Sixth. Any pleader who, under the preceding rules, may knowingly furnish 

an opinion of a nature evidently calculated to promote the institution of un- 

founded or litigious suits, or to discourage the amicable adjustment of dubious 

claims, shall be liable to be dismissed from his office ; and if after furnishing 

such dishonest opinion he shall be employed as a pleader in the suit, his fees 

shall be liable to be forfeited by order pf the court, either to Government 

or to the party whom he may have wilfully misled by such opinion.” 

§ 21. * First. When a party in a cause may be desirous of retaining a vakeel 
for the prosecution or defence of any civil suit, he shall not be required to 
pay to such vakeel the retaining fee of four annas, heretofore prescribed ; but 
he shall execute to him a vakalutnamah, constituting him pleader in the cause, 
and authorizing him to prosecute or defend the suit, and further binding 
himself to abide by.and to confirm all acts which such pleader may do or un- 
dertake in his behalf in the cause, in the same manner as if such party had 
been personally present and consenting ; the party is to attest the instrument 
with his seal or signature, or with his mark if he cannot write, in the presence 
of two credible witnesses, who are likewise to attest it in the same manner ; 
and who are to attend the court and prove the vakalutnamah in all cases 
in which it may be judged requisite. Second. Such vakalutnamahs are to 
be written on the stampt paper prescribed in Section 18, Regulation 1, 1814, 
but shall not-be liable to the stampt duty on exhibits under Section 15, of 
that regulation.” § 22. * When a vakeel to whom a vakalutnamah may 
have been executed under the preceding section, shall consent to undertake 
the prosecution or defence of the suit, he shall affix his signature to the back 
of the vakalutnamah, together with the date on which such signature may be 
affixed ; and shall thenceforward be precluded from being employed in the 
same cause against the party who may have so retained him.” § 23. ‘ First. 
Whenever a pleader may have been duly appointed on the part of any plaintiff 
or appellant, in any regular or summary suit instituted in a zillah or city 
court, a provincial court, or in the sudder dewanny adawlut, such plaintiff or 
appellant, instead of furnishing security, as heretofore required§ shall deposit 
in the court a sum equal to the amount of his pleader’s fee ; according to the 
rate prescribed in the following section as applicable to regular syits, and in 
Section 32, as applicable to summary suits; and until such deposit be made, 
no vakeel shall be allowed to do any act in the suit except in the case of pau- 
pers, or in other cases specially provided for by the regulations: a similar 
deposit shall likewise be required from defendants or repondents far the fees 
of the pleaders whom they may employ; and until such deposit be made, the 
vakeels shall not be allowed to plead or to perform any act in the suit on 
the part of their constituents, except in the special cases abovementioned. 
Second. A receipt on unstampt paper, duly attested by the treasurer of the 
court, shall be granted in each instance to the party making the deposit ; and 
a duplicate receipt, similarly attested, shall be filed with the proceedings in the 
suit: an account of such deposits shall also be regularly entered into a register 
book to be kept by the treasurer of the court for that purpose. ‘'hird. The 
receipts shall be drawn up according to the form No. 3,' and the register 


* Receipt to be granted for deposits, made on account of Vakeels’ fees. 


cc], A.B. treasurer of the court of » do hereby acknowledge to have 
received this day of » the sum of sicca rupees » being 
a deposit made by , on account of the fees, payable to his vakeel or va- 
keels in suit, No. , in which the value or amount, claimed by the plaintiff or 


appellant, amounts to sicca rupees ( J) 
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book shall be prepared and kept according to the form No. 4,' of the appendix 
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to this regulation.” § 24. ‘* The preceding rules are not intended to be gection 94, 


applicable to the fees of vakeels, employed on the part of paupers ; or in pre- 
senting to the courts miscellaneous petitions, or applications of the descrip. 
tions mentioned in Section 34, of this regulation. In such cases no previous 
deposit or security shall be demanded on account of the vakeel’s fee, but the 
amount of the fee, which may be ultimately awarded by the court under Sec- 
tion 35, shall be levied in the manner prescribed for the execution of decrees, 
in all instances in which the interposition of the authority of the court may be 
requisite for the purpose of realizing such fee.” § 25. “ First. In all re- 
gular suits, which may be instituted, either originally or in appeal, subse- 
quently to the 1st of February, 1815, in any of the zillah or city courts, the 
provincial courts, or the sudder dewanny adawlut, the vakeels employed by 
the respective parties are to be allowed, for pleading the causes of their 
clients, the rates of fees calculated as follows : 

In suits for money or effects, or for other personal property, or for land or 
other immovgable property of any description, if the amount or value 
of the claim, estimated according to the provisions of Section 14, 
Regulation 1, 1814, shall not exceed 5,000 sicca rupees, five per 
cent* 

If the amount or value shall exceed 5,000 rupees, and shall not exceed 
20,000 sicca rupees, on 5,000 as above, and on the remainder, two 
per cent. 

If the amount or value shall exceed 20,000 rupees, and shall not exceed 
50,000 rupees, on 20,000 as above, and on the remainder, one per 
cent. . 

If the amount or value shall exceed 50,000 sicca rupees, and shall not 
exceed 80,000 sicca rupees, on 50,000 as above, and on the remain- 
der eight annas per cent. 

If the amount or value shall exceed 80,000 rupees, the fee to the vakeel 
shall be one thousand rupees, and shall in no instance exceed that 
sum, however great may be the value or amount of the suit in which 
such vakeel may be employed. 

Second. In all the preceding calculations, where the amount or value may be 
in fractions of rupees, such fractions are to be rejected in calculating the fees 
thereupon. Third. The rules heretofore in force providing for a deduction 
of five per cent. from the amount of the fees payable to vakeels having been 
rescinded by Regulation 1, 1814, it is hereby declared, that the vakeels are 
to receive the full amount of their fees without any deduction whatsoever ; 
provided nevertheless, that for every sum which may be paid to a vakeel by 
a civil court, on account of his fees, such vakeel shall give a receipt, written 


1 Register of Deposits on account of Vakeels’ fees. 


Lapua Bey Value or | Amount of depust on ac- |By whom deposited, and 


of its insti- amount | count of the plaintiff or | for what cahecl or 
tution. 


Date of the \Date of the 
deposit, and ipuyment to the 
of the receipt |rakcel, and of 
has receipt. 


claimed. | defendant, &§c. &c. rakeels. for it. 


nee | ces ee sa | en amet a 


No, 759, 700 Rs. jRupees 35, on account of; By Tarneechurn, | LOth of Au- 
25th July, Ramsing, appellant. {Mokhtar of the appel-| gust, 1815. 
1815. lant, for Meer-Sytoo, 
vakeel. 
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en ‘the stampt paper prescribed in Section 11, Regulation 1, 1814.’ 
§ 26. “* First. If the decree shall be given against the defendant or respond- 
ent, and the whole of the money or property, which may be demanded by 
the appellant or plaintiff shall be decreed to him, a sum equal to the whole 
of the fees of his pleader shall be adjudged to the plaintiff or appellant, in 
addition to the other costs which may be awarded to him; but if only a part 
of the money, or property claimed, is decreed to the plaintiff or appellant, a 
sum bearing the same proportion to the money, or to the value of the thing 
decreed, as the fee did to the demand stated in the plaint or appeal, is to be 
decreed and added to the costs, which may be awarded to the plaintiff or 
appellant. Second. If the suit of the plaintiff or appellant shall be dismissed, 
whether upon. an investigation’ of the merits or otherwise, the plaintiff, or 
appellant, is to be charged with the fees of his own pleader and with those of 
the defendant or respondent. Third. Provided however, that if in any in- 
stance the payment of the pleaders’ fees, according to the preceding rules, 
should not appear to be just and equitable, the courts of civil judicature may 
exercise their discretion in charging the fees of the plgaders to the parties 
respectively, in such proportions as may appear equitable and proper, under a 
consideration of all the circumstances of the case.” § 27. ‘* The courts of 
civil judicature are to insert in their decrees all sums paid or pfyable by the 
parties under the regulations, on account of fees or stamp duties, as well as 
on account of compensatiun for the expense of witnesses, and of subsistence 
money to peons employed in serving the processes of the courts, and of all 
other costs and expensesof the suit. Such costs and expenses shall be ulti- 
mately charged to the parties cast, or to the parties respectively, in such pro- 
portions as the court may deem equitable.” § 28. ‘* When a suit, in which 
one of the parties may have been admitted to plead as a pauper, may be de- 
cided with costs in favor of the adverse party, and such pauper cannot make 
good the full amount of the costs awarded against him, the courts are au- 
thorized to return to such adverse party any portion of the fee, deposited by 
him on account of his vakeel, which may be deemed expedient, and to pay 
the remaining portion of the fee to the vakeel entitled ‘to receive it: 
in exercising this discretion, the courts will be careful that the vakeel re- 
ceive such a portion of the deposit as may in each instance appear to be a 
reasonable remuneration for the duty performed by him. ‘he courts shall 
further endeavour to realize the remainder of the fee due to such vakeel, from 
any property which may subsequently be found to belong to the pauper.” 
§ 29. ‘* Upon a decision being passed by the court, whether upon an investi- 
gation of the case or otherwise, the fees of the pleaders, deposited in the 
court, shall be paid to the persons respectively entitled to receive them ; and 
such payment shall not be stayed, or postponed, in consequence of an appeal 
being preferred from the decision.” § 30. “ /irst. The parties in a suit are 
respectively permitted to entertain two or more pleaders, who shall cither 
divide the authorized fee between them, in an equal, or in any other propor- 
tion, which may have been previously agreed upon, between them and their 
constituent ; or shall each be entitled to receive the full established fee, as 
may be specified in the vakalutnamah ; but alt stipulations to this effect shall 
be distinctly stated in the vakalutnamah, which shall otherwise be construed 
to entitle the whole of the vakeels appointed by it to an equal division of the 


* This rule is modified by Section 10, of Regulation 19, 1817, as follows :— 
ss When the aggregate amount of fees payable to a vukeel, in two or more suits, may 
not exceed sixteen rupees, he shall be allowed to give a consolidated receipt for the 
total amount, specifying the sum receivable in each suit ; instead of a separate receipt 


for the fee payable in each’suit.” é 
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established fee and no more.* Second. It shall be sufficient in such cases for 
the party, employing two or more vakeels in the same suit, to file a single 
vakalutnamah ; but the party shall be required to deposit in court the whole 
amount of the fees payable to his pleaders, under the rules contained in 
Section 23. Third. If the party shall agree to pay to each of the vakeels 
employed by him the full amount of the authorized fee, the opposite party in 
the suit shall in no case be required to make good more than the fee of one 
of those pleaders, or such part of that fee as may be adjudged against him by 
the court. The fees of the other pleader are to be considered as a separate 
expense, to be defrayed exclusively by the party entertaining him, and for 
which he is not to be reimbursed in any case whatever.” § 31. ‘ First. If 
a suit shall be withdrawn, or dismissed on default, without a determination 
upon the merits of the case, before all the requisite pleadings shall have been 
filed in court, the repective pleaders of the plaintiff and defendants, or of the 
appellant and respondent, shall each be entitled to only one-fourth of the 
established fee which they would have received, had the suit been brought to 
a regular decision by the court. If a suit shall be withdrawn, or dismissed on 
default, after all the requisite pleadings shall have been filed in court, the 
respective pleaders are to be entitled to one-half the fees which they would 
have received, if judgment had been given in the cause. The fees in both 
of the abovementioned cases are to’ be charged to the plaintiff or appellant 
withdrawing the suit, or suffering it to be dismissed on default, together with 
all the admitted costs incurred by the defendant or respondent. Second. The 
same rule shall be considered applicable to cases adjusted by razeenamah, ex- 
cept that the fees of the pleaders and all other costs of the suit shall be paid 
by the parties in such manner and proportions as may have been agreed upon 
and inserted in the razeenamah.” § 32. ‘ The vakeels, who may be em- 
ployed by the respective parties in summary suits and summary appeals for 
the recovery of arrears of rent or revenue, or for recovering the possession 
of land, and generally in all other suits and appeals, in which a summary 
process is authorized by the regulations, are to be allowed for pleading such 
summary suits, a fee equal to one fourth of the fee, which they would have 
received, had such suits been instituted as regular and not as summary suits.” 
§ 33. ** The fees, vac may be payable under the foregoing section shall 
be deposited in courf;-and paid to the vakeels entitled to receive them, in the 
same manner as is prescribed in regular suits under the preceding rules of 
this regulation.”' § 34. ‘* The pleaders in the several courts of civil justice 
are permitted to demand, and receive, a fee of four annas for each miscel- 
laneous petition or application which they may present, or motion which they 


' Sections 32 and 33, here cited, have been rescinded by the first clause of Section 
9, Regulation 19, 1817 and it is directed in the second clause of that section, that 
“ the rule prescribed in the eleventh clause of Section 3, Regulation 26, 1814, (quoted 
at length under the head of Summary .Jppeals ) relative to the fee receivable by pleaders 
employed in the summary appeals referred to in that section, shall be hereafter consi- 
dered applicable to all summary appeals and original summary suits, authorized by the 
regulations, in which a pleader or pleaders may be employed.” It is further directed 
in the third clause of Section 9, Regulation 19, 1817, that « it shall not be requisite 
to make any deposit, in the first instance, for the fees of pleaders employed jn summary 
original suits, or appeals. But whatever amount of fees may be awarded to pleadcrs, 
on the decision of the case, shall be paid into the court giving judgment for the same, 
by the party or parties declared responsible for the payment thereof, within such period 
as may be limited by the court for that purpose ; under penalty, for defaulz, of ving 
compelled to make good, by the usual process of recovery, any additional sum, which 
the court, in consideration of the delay, may judge it proper to award to the pleaders 
entitled thereto in such cases.” 
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presenting | may make, in writing to the court, provided that such petition, application, or 
petitions and Motion, shall not relate to any suit depending before the court, wherein the 
applications. person on whose behalf they may present such petition, or application, or 
application, make such motion, may be a party ; but all petitions, applications, or motions 
may be con- presented or made to any of the courts on behalf of parties in a suit, on which 
suit, in which the fees prescribed by Sections 25 and 32 may have been paid, or may be 
the pleader is payable, are to be considered as paid for, by the fee allowed to the pleaders 
been employ. in the abovementioned sections ; and the pleaders are to make all such motions 
“ and do all such acts as may be requisite relative to any suit, in which they 

may have been entertained, not only during the trial of such suit, but after a 

decision shall have been passed, until the final judgment shall have been en- 


Boctlon 38 forced.” § 35. ‘* The fee of four annas for miscellaneous petitions and 
wuch fee is to MOtions, prescribed in the above section, is not required to be deposited in the 


be paid. court, but is ta be paid by the party himself to the vakeel, at such time as may 
Provisions for be mutually agreed upon ; but as cases may occur, in which the above,fee 
oe teher Qf four annas may not be a sufficient compensation to the pleader or 
fee, in cases pleaders, the several courts of civil justice are authorized to award such 
ee aren ti additional fee, in any instance, as they may consider a reasonable com- 
be equitable. pensation to the pleader for the duty performed by him, and to cause 
payment thereof to be made either by the party, who may have employed 
such pleader or pleaders, or as costs of suit by the opposite party, as 
may be deemed just and proper ; provided however, that the compensation, 
which may be awarded in such cases, shall in no instance exceed one fourth 
of the established fee to which the pleader or pleaders would have been enti- 


police Se tled on a regular suit in the case in question.” § 36. ‘ Pleaders are to give 
give written Witten receipts on unstampt paper for all accounts, writings, or documents, 
rocelpty tr which may be delivered to them by their clients in the course of any suit, or 
trusted to process; if a pleader shall refuse to return such accounts, documents, or 
them by their writings, the court upon a petition being presented to them for that purpose 
clients. ‘ 9» 
by the owners of the papers so withheld, shall cause them to be restored. 


Feelin eT ne 937+ “ First. One or more of the authorized pleaders of the sudder dewanny 
appointment adawlut, of the provincial courts, and the zillah and city courts, shall be ap- 
7 see. pointed for the purpose of conducting the prosecution or defence of any suits 
vernment. In those courts respectively, which may be directed tqbe carried on at the 
public expense, by any regulation or by a special ord€t from the Governor 
General in Council, or other authority competent to pass such order. Those 
pleaders shall be furnished with a sunnud or written authority to that purport, 
in the English and Persian languages, under the signature of the secretary to 
Government in the judicial department, and the sunnud shall be drawn up 


The death or ; . ° oy 
The death ot, according to the form No. 5, of the appendix to this regulation.’ Second. The 


pleader on the Several courts of justice shall report to the secretary to Government in the 


part ment, Judicial department, the death, resignation, or removal of any of the vakeels 


well as theno- Of Government attached to their respective courts; and shall at the same time 


Necaer to” Nominate for the approbation of Government, a proper person, being one of the 


be reported to authorized vakeels of the court, to succeed to the vacant office. The courts 


the “feeretary shall in all instances select from amongst the established pleaders such indi- 


ment in the vidyal as may appear best qualified for the situation by his character and 
judicial de- 


partment. 

* Sunnud to be granted to the Pleaders of Government in the English and Persian 
languages. 

‘* In conformity with the provisions of Regulation 27, 1814, you, A. B. are hereby 
appointed to the office of pleader on the part of Government, in the sudderedewann 
adawlut, or in the provincial court for the division of , or in the zillah or 
city court of - You will not be liable to be removed from your office so 
long as you may conduct yourself with propriety, and discharge your duty with zeal, 
ability, and integrity, under the regulations which are now in force, or which may 
hereafter be enacted.” 
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capacity" Third. The pleaders for Government are to undertake all causes 
which they may be directed to plead by orders from Government, or which 
may be directed by any regulation, to be carried on at the public expense, 
upon receiving an order for that purpose, either from Government, or from 
any officer or officers empowered by any regulation to superintend, and to 
furnish instructions for conducting such suits. The order of Government, or 
of such officer or officers, is to be filed in court as the authority of the pleader 
to plead the cause, and is to form part of the record of the proceedings. 
Fourth. The pleaders of Government are prohibited from giving any advice 
to the parties opposed to Government in any civil suit or proceeding, and from 
being concerned directly or indirectly on their behalf, in suits which are di- 
rected to be carried on at the public expense; but in all other suits the 
pleaders of Government are to be at liberty to plead for either of the parties 
in the same manner as the other authorized pleaders of the court. Fifth. The 
pleaders for Government are to be paid the same fees in causes directed to be 
pleaded at the public expense, as pleaders employed in causes between indi- 
viduals, and under the same rules and restrictions ; provided however, that 
the previous deposit, prescribed in Section 23, of this regulation, shall not be 
required for the fees payable to the pleaders of Government, in the prose- 
cution or defence of suits conducted at the public expense. Sixth. In plead- 
ing suits directed to be carried on at the public expense, the pleaders for 
Government are to be subject to al! the rules prescribed for their guidance 
when pleading on behalf of individuals, except in matters or cases in which 
it may be otherwise specially directed by any regulation. Seventh. The Board 
of Revenue, the Board of Commissioners in the upper provinces, the Board 
of Trade, or any other authorities, entrusted with the management of suits on 
the part of Government, are empowered to associate with the established 
vakeel of Government, any other authorized pleader, in cases in which such 
aid may, from the importance of the suit, or any other reason, be judged ne- 
cessary or advisable. Such additional pleader shall be furnished with a 
vakalutnamah, duly authenticated by the officer or authority employing him, 
and shall be entitled to receive the same fees, and under the same rules and 
restrictions, as if he were employed on the part of an individual, subject 
however to the provision contained in clause fifth of this section.” § 38. “No 
part of this regulation is to be construed to prohibit or to prevent any indi- 
vidual from appearing and pleading his own cause in person, in any of the 
courts of civil judicature, without employing an authonzed_pleader.” 
§ 39. “ First. The provisions of this regulation are not intended to apply to 
vakeels, who may be employed in the courts of the moonsiffs, under Regu- 
lation 23, 1814. Second. It is hereby further declared, that the provisions 
of this regulation are to be construed with reference to Sections 7, 10, and 
15, of Regulation 28, 1814, in suits where one or both of the parties may be 
permitted to plead in form pauperis, in conformity with the rules contained 
in that regulation.” § 40. “ That the pleaders in the several courts, as well as 
all other persons, may have it in their power to render themselves acquainted 
with the regulations enacted by the British Government, there shall be kept, 


1 In modification of the rule contained in this clause, it is provided by the second 
and third clauses of Section 7, Regulation 8, 1816, that «* on the occasion of vacancies 
occurring in the office of the vakeels of Government, in the courts of justice, such 
courts shall not nominate any individual to succeed to the office; but shall merely 
report the circumstance, for the information of Government, to the secretary im the 
judicial department. It will rest with Government to ascertain, by such enquiries 35 
they may deem necessary, which of the constituted pleaders of the court 1s best fitted, 
by his qualifications and character, to succeed to the vacant office ; and to appoint such 
individual accordingly.” 
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exposed for for public inspection, in the several courts of judicature, printed copies of all 
aioe ana such regulations and of the translations in the native languages, bound up 
the pleaders ‘with the annual indexes. Until the regulations, which may be passed in each 
Srey year are so bound up, the separate copies of each regulation, with the trans- 
tracts from — Jations, which may be printed and circulated to the courts, are to be exposed 
ee as above directed. The regulations are to be deposited upon a table expressly 
allotted for that purpose in some part of the court-room, and to lie for public 
inspection every day, Sunday excepted, during the ordinary hours of business, 
when the pleaders of the courts, and all other persons, are to be at liberty to 
refer to the regulations, or to take copies or extracts from them in the court- 
room: on receipt of the translations of the regulations in the country lan- 
guages, the several courts of civil justice shall cause the same to be publicly 
read in their cutcherrics, and shall require the native pleaders of their re- 
spective courts to take copies of any of those translations, which relate directly 
or indirectly to the administration of civil justice.” 
Rematlsupon If all the advantages expected from an establishment of authorized pleaders, 
i ane under the rules above stated, have not been yet obtained ; it must be ascribed 
rest of thar more to neglect on the part of the vakeels appointed, to qualify themselves 
operation. for their situations, and for the due performance of the duty required from 
them ; than to any defect in the regulations, the liberal compensation allowed 
by which is sufficient to render the office of a native pleader respectable and 
Means of ren. desirable.’ It may be hoped therefore that as the prejudices, which formerly 
dermg the ap- existed against the profession of a vakeel, cease to exclude men of education 
pointmen mand character from engaging in it ; as the courts are enabled to select men of 


tabliched that description, in conformity with the regulations, for filling all vacancies 
Phctive cf tue that may occur ; and as the persons appointed to act as pleaders become, by 


* As materially connected with this object, the following copy of a circular letter 
from the register of the sudder dewanny adawlut, to the provincial courts of appcal, 
written by order of Government, on the 2d September, 1802, is here inserted ; in the 
hope that a general observance of the rule contained in it may promote conciliation ; 
and obviate unnecessary humiliation, where it is impossible to suppose an intention of 
insult ; or a want of that respect to Europeans, particularly to the officers of Govern- 
ment, which is shown so manifestly and universally, in every other mode ; consistently 
with the established usages of the country. 

«© An instance has lately occurred, in which an English gentleman, filling an office 
under a court of justice, refused to admit the vakecls and native officers of the court 
to appear before him with their slippers on, according to usage, for the purpose of 
transacting public business. 

«© It became necessary in consequence to refer to His Excellency the Most Noble 
the Governor General in Council the question of the propriety of maintaining the 
practice thus objected to ; and the court of sudder dewanny adawlut, to a report of the 
practice hitherto observed in that court, added their opinion that it is not, in any wise, 
derogatory to the dignity of a court of justice, nor disrespectful towards any of its 
officers, to allow natives of India, as heretofore, to appear before them with slippers, in 
apartments where floors are not prepared for sitting on, in the manner observed within 
the houses of natives themselves. 

«© His Excellency in Council has been pleased to express his entire concurrence in 
this opinion, and has judged it proper to direct, that natives shall not be prevented from 
wearing their slippers, at any place, or upon any occasion, where by custom, already 
established, it has been usual to admit them with their slippers. 

© ‘To guard against any recurrence of opposition to the practice, and prevent the 
dissatisfaction which must ever arise from the ill-judged and impolitic prohibition of 
any general and long established usage, His Excellency in Council has been further 
pleased to direct, that his orders be circulated:to the courts of justice for thcir in- 
formation and guidance. ‘The sudder dewanny adawlut have accordingly directed me 
to communicate t!.c same to your court; and to desire that you will extend the com- 
munication to the several courts within your division.” 
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experience, (aided by the attention and direction of the courts in which they benefit intend 
are employed) better acquainted with the laws and regulations, and with the ony Govern 


proper forms of pleading under them; the appointment and control of a 
regular establishment of pleaders will be productive of the full benefit in. 
tended by it. In the words of the preamble to Regulation 7, 1793, 
‘*the advantages of the pleaders will then be proportionate to their zeal, 
abilities, and integrity ; at the same time that their exertions to acquire repu- 
tation and emolument will necessarily conduce to the improvement of the 
judicial system. By the erection of tribunals, constituted upon the principles 
of the courts of justice established under the regulations, and confining the 
pleading of suits to persons possessing the qualifications, and acting under the 
rules prescribed, individuals will be satisfied that personal solicitation and 
intrigue are not requisite, either to obtain their own rights, or to defend them- 
selves from oppression, or the unjust claims of others. They will feel that 
they have an impartial, and al! powerful protector in the laws; and that 
through the means of the public pleaders, they can at all times command the 
exercise of the judicial powers of Government lodged in the courts, for the 
redress of any injuries which they may sustain, either in their persons or 


property.” ' 


1 The sentiments of the court of sudder dewanny adawlut on the practical result of 
the rules framed in 1793, with a view to the gradual supply of the civil courts with 
an auxiliary bar of well-informed, able, and upright, native advocates, well versed in the 
laws and regulations of the country, were communicated in a letter to the Vice- 
President in Council, under date the 9th March, 1818, from which the following is an 
extract :— It must be admitted that the establishment of authorized pleaders, which 
was instituted in the lower provinces by Regulation 7, 1793, has not yet fulfilled the 
whole of the beneficial purposes intended by it, as Set forth in the preamble to that 
regulation. It has not been found possible to make the selection in all cases, or in 
general, from * men of character and education, versed in the Mahomedan or Hindoo 
law, and in the regulations passed by the British Government.” Nor, as far as we 
are able to judge from our own observation, have the diligent endeavours of many of 
the persons appointed, to qualify themselves for their situations, and do justice to their 
employers, been such as might reasonably have been expected. Still however, we are 
of opinion that much facility is given to the administration of civil justice by their 
constant attendance: and that the practical knowledge, which some of them have ob- 
tained of the laws and regulations, is not without its use, as well to the judicial officers, 
as to the parties in suits. That instances of abuse and misconduct have occurred 
amongst them, cannot be denied ; but we have no reason to suppose such instances 
frequent ; or that, on a general view of the advantages and disadvantages arising from 
the employment of licensed pleaders, as now regulated, there is any sufficient reason 
for discontinuing them. On the contrary, we should consider the loss of them a ma- 
~terial detriment to the established system of civil judicature ; and should apprehend a 
recurrence of the many serious evils, which preceded their institution, as enumerated 
in the preamble to the regulation already mentioned.” 
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Judicial Fees ; and Exemption of Paupers. 


On the introduction of the new judicial system in 1793, a fee which had 
before been levied upon the institution of suits in the civil courts, varying from 
five to two per cent. in proportion to the cause of action, was abolished ; and 
that every possible relief might be given to suitors, who should be compelled 
to have recourse to judicial process, for the recovery of their rights, no ex- 
pense whatever, beyond the fee of the pleaders whom they might chuse to 
entertain, and the actual charge incurred in summoning their own witnesses, 
was annexed to the prosecution of any civil suit, or appeal. But experience 
having shown that many groundless and litigious suits were instituted, in con- 
sequence of this remission of the fee before levied ; and that many superfluous 
exhibits were filed, from their not being subject to any charge; whereby, as 
well as by summoning a number of unnecessary witnesses, the business of the 
courts was much increased; and the decision of causes materially delayed ; 
it was enacted by Regulation 38, 1795, that an institution fee should be 
again paid upon suits, which might be thenceforth filed in the several courts 
of civil judicature ; or which were then depending, and might not be with- 
drawn. Also, that a small fee should be levied on all exhibits filed in future 
in the civil courts; and upon all summonses or orders for the attendance and 
examination of witnesses. The rates of fees first established on these accounts 
were afterwards altered and raised by Regulation 6, 1797, and by Regulation 
43, 1803, for the ceded provinces : but these and other regulations on the sub- 
ject were rescinded by Section 2, of Regulation 1, 1814, “‘ for raising a 
revenue by means of stamps;” and stamp duties are now established, under 
that regulation, and Regulation 26, 1814, to be paid on the institution of civil 
actions, viz. on the petitions of plaint required to be on stampt paper, as well 
as upon applications for the admission of exhibits, and attendance of witnesses, 
in the civil courts; as stated in detail, under the head of Stamp Duties, in 
the third volume of this Analysis. The stampt paper to be used for judicial 
pleadings, and for miscellaneous petitions and applications, presented to the 
different authorities in the judicial department, are likewise specified, at length, 
under the same head. It will therefore be sufficient to add, in this place, the 
following rules contained in Regulation 28, 1814, “ for reducing into one 
regulation, with amendments and modifications, the several rules which have 
been passed for admitting persons of certain descriptions to sue in the courts 
of civil judicature as paupers.” 

§ 3. ‘* No person shall be hereafter entitled to institute or defend any suit 
in forma pauperis in any civil court of judicature, unless the amount or value 
of the thing claimed shall exceed the sum of sixty-four rupees ; under this 
rule the moonsiffs are hereby strictly prohibited from receiving or trying any 
suits which persons may wish to prefer to them in form pauperis.” § 4. ** No 
person shall be hereafter permitted to institute a suit as a pauper in any civil 
court of judicature, if the claim shall be for damages on account of loss of 
cast, slander, abusive language, assaults, or personal injuries of any descrip. 
tion ; or if the claim shall be for the possession or recovery of deeds or pa- 
pers, or for fines, forfeitures, or pecuniary penalties, on account of any breach 
of the regulations.” § 5. ‘ First. Whenever a party may be desirous of 
instituting an original suit as a pauper in any zillah or city court, or in a pro- 
vincial court, he shall appear in person before such court, and shall present 
a petition written on the stampt paper prescribed for miscellaneous petitions 
in Section 18, Regulation 1, 1814; provided however, that if the party be a 
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female of a rank and description which according to the prejudices of the 
country would render it improper to require her personal attendance in a 
court of justice, such petition may be presented by a mokhtar or agent duly 
authorized for that purpose. Second. The petition shall contain a general 
statement of the nature and grounds of the demand, of the value of the thing 
claimed, according to the provisions of Section 14, Regulation 1, 1814, of 
the name of the person or persons intended to be sued, and a schedule of the 
whole real or personal property, belonging to the petitioner, with the estimated 
value of such property. Third. The court in which such petition may be 
presented, or an authorized officer of the court, shall then proceed to take 
the examination of the petitioner, or if the petitioner be a female of the de- 
scription mentioned in clause first of this section, the examination of her 
agent, with regard to the points above noticed, and shall question him parti- 
cularly with respect to any real or personal property, which the petitioner may 
have recently sold, mortgaged, transferred, or otherwise disposed of ; such 
examination shall be taken on oath, unless the court should in any particular 
instance, judge it proper to admit a solemn declaration in lieu thereof, under 
the provisions now in force, or any other provisions which may be hereafter 
enacted. Fourth. In taking the examination of the petitioner or agent in 
such cases, it shall be the duty of the court to admonish him, that any wilful 
misrepresentation or falsehood, or the fraudulent concealment of any material 
fact regarding the property in the petitioner’s possession, or the recent transfer 
of such property, will subject him to be tried for perjury, and on conviction, 
to the punishment which is now or may be hereafter prescribed for that crime 
by the regulations. The petitioner or agent shall subscribe his examination, 
which shall then be authenticated by the court in the usual manner. 
Fifth. If upon such examination it should appear to the court that the peti- 
tioner is possessed of property sufficient to defray the expenses of the suit, or 
that he has recently sold, mortgaged, or otherwise transferred any property 
with the view of being admitted to sue as a pauper, the court will at once 
refuse to admit his suit in that form, and will refer him to the general rules in 
force. Sizth. If there shall appear any grounds for suspecting that the 
petitioner is possessed of property, or has recently transferred any property 
beyond that which he may have acknowledged or stated in his petition and 
examination, the court may issue a notice to the adverse party, signifying, that 
if such party shall appear within a reasonable period, to be fixed by the court, 
he shall be permitted to show cause why the plaintiff should not be allowed 
to sne as a pauper ; the court may also summon witnesses or institute a local 
inquiry in the neighbourhood of the petitioner’s residence, with the view of 
ascertaining whether the petitioner has recently transferred, or is possessed of 
any property beyond that stated in his examination. Seventh. If from the 
result of such enquiry, or at any subsequent period, it should be satisfactorily 
established, that the petitioner, or the agent of a female petitioner, has been 
guilty of wilful perjury in his examination, the court will not only refuse the 
prayer of the petitioner (or nonsuit the plaintiff if the cause be depending,) 
but will cause the person appearing to have been guilty of perjury to be 
committed to the court of circuit to take his trial for such offence.” 
§ 6. “ First. If none of the objections stated in clauses fifth and seventh, of 
the preceding section, should exist, and the petitioner should not appear to 
be possessed of sufficient property to enable him to defray the probable es- 
penses of the suit, the court is empowered to admit him to sue as a pauper, on 
his finding two good and sufficient sureties, both of whom shall be house 

holders, for his appearance whenever his attendance may be required by the 
court. Second. The suits of pauper plaintiffs which may be hereafter msti- 
tuted in the zillah or city courts, shall be tried by the judge or register, and 
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shall not be referred to any of the sudder ameens.” § 7. ‘“ First. When 
the required sureties shall have been furnished, if the pauper shall be ynable 
to prevail on any of the vakeels of the court to undertake his suit, and he 
shall be unable to plead the cause in person, the court may require any of the 
authorized pleaders of the court to undertake and plead the suit, and no 
deposit shall be required from the plaintiff for the fees of such pleader. 
Second. The courts are to state, on the record of the trial, their reasons for 
every exercise of the power vested in them by this section ; and the order of 
the court in such cases shall be a sufficient warrant to the vakeel to plead in 
the suit without filing the usual vakalutnamah.” § 8. “ The stamp duty 
which has been substituted for the institution fee by Regulation 1, 1814, shall 
not be required from plaintiffs who may be admitted to sue as paupers under 
this regulation. The plaint, reply, or other pleadings on the part of the 
plaintiff, as well as applications on his part for receiving exhibits and sum- 
moning witnesses, may be written on unstampt paper. The notice to the de- 
fendant, the summons for witnesses, and other processes on the part of the 
plaintiff, shall be served through the chuprassies on the establishment of the 
courts, without any expense to the plaintiff; and the copy of the decree, as 
well as copies of orders or proceedings which he may be required to take, shall 
be furnished to a pauper plaintiff on unstampt paper.” § 9. ‘ On the con- 
clusion of the suit, the court shall calculate the whole of the costs which would 
have been incurred by the plaintiff on account of the several stamp duties 
prescribed by Regulation 1, 1814, and other legal expenses, had he not been 
permitted to sue as a pauper, and shall charge the same in the decree to the 
party cast, or to the parties respectively, in such proportions as may be deemed 
equitable.” § 10. “ First. If the pauper plaintiff shall gain his suit, the 
court will cause the defendant to make good the amount of the fees due to 
the pleader, who may have been employed on account of the plaintiff, or such 
part of them as the court may decree. Second. If the claim of the plaintiff 
be dismissed with costs, the court is authorized and required to levy from the 
defendant such part only of the established fee for his own pleader as may 
appear to be an adequate compensation, leaving the remainder to be recovered 
from any property that may subsequently be found to belong to the plaintiff.” 
§ 11. “ First. If the plaintiff shall not establish his claim, and the court shall 
deem the suit to be unfounded, vexatious, or wilfully exaggerated, and the 
plaintiff shall not pay the amount of his own fees, and the fees and costs 
which may be awarded against him in favor of the opposite party, the court 
is authorized to commit him to close custody in the civil jail, without labor, 
for a period not exceeding six months. Svcond. Such order of confinement 
shall be carried into immediate execution, and shall not be suspended in con- 
sequencc of the plaintiff’s being desirous of appealing from the judgment ; 
provided however, that the plaintiff shall at any time be entitled to his dis- 
charge from such confinement on his paying into court the full amount of the 
costs and expenses awarded against him in the decree. Third. If the pauper 
plaintiff shall abscond, and his sureties shall not produce him before the court, 
and the order for his imprisonment cannot therefore be carried into effect, the 
said sureties shall be called upon to make good the full amount of the costs 
adjudged against the plaintiff. In the event of their refusing or failing to 
make good the costs, the court is authorized to commit them to close custody, 
without labor, in the civil jail, for a period not exceeding six months, subject 
to the provision contained in clause second of this section. Fourth. The 
confinement of a pauper plaintiff, or of his sureties, under this section, shall 
not preclude the court from realizing the costs and expenses adjudged against 
a pauper plaintiff: but in all cases in which such plaintiff may fail to make 
good the costs ana expenses to which he may be declared liable in the decree, 
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whether those costs may be due to the defendant or to Government, the court 
shall endeavour to realize the amount by the sale of any property which may 
belong to the plaintiff, either at the time of the decree or subsequently 
thereto.” § 12. ‘* First. If any party to an original suit may be desirous of 
appealing in forma pauperis from the decision passed in such suit, he shall 
present a petition in the mode prescribed by Clause first, Section 5, of this 
regulation, to the court by which his appeal may be regularly cognizable un- 
der the regulations. Second. Such petition shall be accompanied by an 
authenticated copy of the decree, and shall contain a schedule of the whole 
real or personal property belonging to the petitioner, and the estimated value 
of such property, together with a statement of the specific grounds on which 
the petitioner may desire to prefer an appeal. Third. If upon a perusal of 
the petition and the copy of the decree, the original judgment shall not appear 
to the court to be erroneous or unjust, or if the nature of the cause shall not 
appear to be of sufficient importance to merit a further investigation in ap- 
peal, the court will reject the petition, and will refuse to admit the petitioner 
to sue in appeal as a pauper. Fourth. Provided however, that the petitioner 
shall nevertheless be entitled to institute his appeal, on performing the con- 
ditions of appeal prescribed by the regulations for persons not suing as 
paupers.” § 13. ‘If upon the perusal of a petition presented under the 
preceding section, and of the copy of the decree accompanying it, the court 
shall be of opinion that there is reason to believe the judgment to be erro- 
neous or unjust, or that the nature of the cause renders it deserving of a 
further investigation in appeal, the court is empowered to admit the appeal 
subject to the rules and conditions prescribed in Sections 5 and 6, of this 
regulation. Sections 7, 8, 9, 10, and 11, shall also be considered applicable 
to persons who may be admitted to appeal in forma pauperis.” § 14. ‘Ifa 
decision be passed in any original suit in favor of a pauper plaintiff, and the 
adverse party shall appeal from such decision, the principles of the rules con- 
tained in Sections 7, 8, 9, and 10, shall, without any further enquiry, be con- 
sidered applicable to the respondent, or original pauper plaintiff, in such 
appealed suit, provided that the execution of the original decree shall have 
been suspended during the appeal.” § 15. “If a decision in favor of a 
pauper plaintiff be reversed in appeal, the amount of the stamp duty substi- 
tuted for the institution fee which may have been paid by the appellant, shall 
be returned to him by the court, together with such portion of the deposit 
which may have been made by him on account of the fee payable to his vakeel, 
as may be deemed reasonable, and the amount of such stamp duty and deposit, 
as well as all other costs and expenses which may be awarded in the decree 
against the respondent, shall be recovered from any property which the re- 
spondent may, at any time, be found to possess.” § 16. ‘ Lirst. If a 
defendant or respondent, in any suit (except in the case provided for by Sec- 
tion 14) shall be desirous of being admitted to plead in forma pauperis, he 
shall appear either in person, or by an authorized agent, before the court, in 
which the suit may be depending, in conformity with the rules prescribed in 
clause first, of Section 5, of this regulation ; and shall present a petition, con- 
taining an exact schedule of the whole real or personal property belonging to 
him, and the estimated value of such property. Second. The court to whom 
such petition may be presented, shall then proceed in conformity with clauses 
third, fourth, fifth, sixth, and seventh, of Section 5, of this regulation. 
Third. If after the examination and enquiries, prescribed in those clauses. the 
court shall be satisfied that the petitioner is not possessed of suflicient property 
to defray the probable expenses of the suit, and that he can neither plead the 
suit in person, nor prevail on any of the authorized pleaders of the court to 
undertake the defence of the suit, the court is empowered to grant to the 
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petitioner the same advantages and facilities in the defence of the suit as are 
allowed to pauper plaintiffs and appellants, under Sections 7, 8, 9, and 10, of 
this regulation, and no security except for personal appearance, shall be re- 
quired from such defendant or respondent.” § 17. “ It is hereby declared, 
that the rules contained in this regulation are intended to apply to regular 
suits and appeals only, and not to summary suits or summary appeals of any 
description ; neither are they intended to apply to pauper suits which may 
have been instituted either originally, or in appeal, previously to the Ist of 
February, 18153; such pauper suits and appeals are to be tried and determined 
in conformity with the rules heretofore in force.” § 18. ‘ Copies of the 
proceedings and judgments of the sudder dewanny adawlut, in appeal to the 
King in Council, which are required to be written on stampt paper, of a pre- 
scribed value, by Section 19, Regulation 1, 1814, shall be furnished without 
expense to paupers, who may be parties in such appeals, and shall be written 
on unstampt paper of European manufacture.” § 19. ‘* Doubts having 
arisen whether the courts of civil and criminal judicature, the board of re- 
venue, the board of commissioners, the collectors and other public officers, 
are authorized to receive from persons professing themselves to be paupers, 
any miscellaneous petitions, or applications, which are required to be written 
on stampt paper, or any other paper, than the prescribed stampt paper ; it is 
hereby declared, that such petitions or applications shall not be received by 
any of the said authorities except on paper bearing the prescribed stamp. 
Provided however, that the courts of criminal judicature shall be at liberty to 
receive petitions on unstampt paper from prisoners, who may be confined un- 
der examination or sentence in any of the criminal jails.” * 


Native Officers of the Courts of Judicature. 


The original rules * for the appointment of the Hindoo and Mahomedan 
law officers of the civil and criminal courts of judicature” contained in 
Regulation 12, 1793, (extended to Benares by Regulation 11, 1795, and re- 
enacted for the ceded provinces in Regulation 11, 1803) as well as the rules 
prescribed ‘ for the ministerial officers of the civil and criminal courts” in 
Regulation 13, 1'793, (extended to Benares by Regulation 12, 1795, and re- 
enacted for the ceded provinces in Regulation 12, 1803) were materially 
altered by Regulations 5, 1804, and 8, 1809, ‘for modifying the rules before 
in force respecting the appointment and removal of the native officers of Go- 
vernment, in the judicial, revente, and commercial departments ;” the pro- 
visions of which have been already detailed in the second volume of this 
Analysis.” It will therefore be sufficient to state, in this place, such 
rules as are now in force, respecting the native officers of the courts of 
judicature, and are not included in the provisions of the two regulations last 
mentioned. 

By the first clause of Section 5, Regulation 12, 1793, (corresponding with 
the first clause of Section 5, Regulation 11, 1808, for the ceded provinces) 
a form of oath was prescribed to be taken by the Mahomedan law officers of 
the courts of civil judicature, previously to entering on the execution of the 
duties of their respective offices ; and by a further clause in the same section 
they were required to take and subscribe a retrospective oath, half-yearly. 


« An extension of the latter part of this rule, to petitions from prisoners in the jails 
of the civil courts, as provided for by Section 2, of Regulation 4, 1816, has been 
already cited, und.r the head of 2tllah and City Civil Courts, page 65. 

* Pages 153 and 155. 


THE COURTS OF JUDICATURE. 


The serishtadars, or other head native officers, moonshees, mohurrers, and 
nazirs of the civil and criminal courts, were also directed, previously to enter. 
ing upon the execution of the duties of their offices, to take the form of oath 
prescribed in Section 4, Regulation 13, 1793 ; corresponding with Section 4, 
Regulation 12, 1803, for the ceded provinces. But (as stated in the pre- 
amble to Regulation 18, 1817) ‘with a view to maintain the sanctity and 
obligation of an oath, by confining the requisition of it to cases in which an 
oath may be necessary for the validity of evidence, 
justice,” it was deemed expedient to modify the rules which prescribed an 
oath of office to be taken by any of the native officers of Government; and 
the following provisions were accordingly enacted in Regulation 18, 1817. 
§ 2. ** First. Such parts of the regulations in force as direct that the law 
officers, or ministerial native officers, of the courts of judicature, civil or cri- 
minal, or any other native officers employed in the judicial, revenue, or com- 
mercial department, or in any public office whatever, shall take and subscribe 
an oath, previously to their entering upon the discharge of the duties of the 
office to which they may be respectively appointed, or which, in like manner, 
prescribe an oath of office to be taken by the moonsiffs and sudder ameens, 
and by the native pleaders attached to the civil courts, are hereby declared 
subject to the following modification. Second. Instead of the prescribed oath, 
which is required by the regulations in force, the several native officers re- 
ferred to in the above clause shall hereafter make and subscribe, in open 
court, or in the established public office, before the judges, boards, collectors, 
commercial residents and agents, or other European authorities, to which the 

may be respectively subject, a solemn declaration to the same effect with the 
form of oath heretofore prescribed, except that the word * declare” shall be 
substituted for ‘‘ swear ;” and that the declarer shall not be sworn thereto.’ 


' The solemn declarations to be made and subscribed by the Mahomedan and Hindoo 
law officers, and by the ministerial native officers, of the civil and criminal courts, 
under the rule here stated, are as follows :— 

No. 1. 

Form of declaration, prescribed for the cauzy and mufties of the sudder dewanny 
adawlut, and nizamut adawlut ; the cauzy and mufty of the provincial courts of 
appeal and circuit ; and the mufties of the zillah and city courts. 

“J, A.B. cauzy (or mufty) to the sudder dewanny adawlut, and nizamut adawlut ; 
or to the provincial court of appeal and circuit for the division of , or the 
dewanny adawlut of the zillah or city of , solemnly declare, that I will truly 
and faithfully perform the duties of cauzy (or mufty) of this court, according to the 
best of my knowledge and ability ; that I will not receive, directly or indirectly, any 
present or nuzzer, in money or effects of any kind, from any party or person whom- 
soever, on account of any suit, (or prosecution) to be instituted, or which may be de- 
pending, or have been decided, in the court of which I am cauzy (or mufty); and that 
I will not, directly or indirectly, derive any advantage or emolument from my office, 
excepting such as the orders of Government do, or may authorize me to receive.” 


No. 2. 

Form of declaration prescribed for the pundits to the courts of civil gudicature. 

“«T, A.B. pundit to the sudder dewanny adawlut (or the provincial court of appeal 
for the division of , or the dewanny adawlut of the zillah or city of ’ 
solemnly declare, that I will truly and faithfully execute the office of pundit of this 
court, according to the best of my knowledge and ability ; that I will answer all ques- 
tions that may be put to me in writing, or orally, by the said court 7 that I will declare 
or give in writing, what is in the shaster ; that I will not declare or give in writing what 
is not warranted by the shaster ; that if I declare any thing not warranted by the sh.ster, 
I shall be deserving of punishment from Ishwur. I promise and swear, that I will not 
receive, directly or indirectly, any present or nuzzer, in money or effects of any raat 
from any, party or person whomsoever, on account of any suit, to be instituted, or whic 
may be depending, or have been decided, in the court of which I am pundit; and that 
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By whom such Third. The judges, boards, collectors, or other European officers, before 
to be attested, Whom such declarations are required to be made and subscribed, shall attest 
and the above the same as publicly read and subscribed before them, in pursuance of the 
forced. above clause; and shall be careful to enforce a due observance of the rule 
therein contained, by the native officers appointed to act under them respec- 
Section 3. tively.” § 3. “ With the modification contained in the preceding section, 
officers the the rules in force, which require that certain native officers attached to the 
rules so modi- ciyj] and criminal courts of judicature, and to other public offices, shall take 
fied are meant . : : 
toextend. and subscribe an oath, solemnly engaging to perform the duties of the office 
committed to them faithfully and uprightly, according to the regulations, are 
hereby declared to extend to the native record keepers and tehveeldars, or 
native treasurers, of the civil and criminal courts, though not specifically 
named in Section 4, Regulation 12, 1793, and Section 4, Regulation 12, 
a 1803 ; as well as to all other native officers of Government holding any si- 
Section 4. ° epee, s ° * OD “ 
Provisions for tuation of trust and responsibility in the public service.” § 4. “ The second 
au oath to be clause of Section 5, Regulation 12, 1793; the second clause of Section 5, 
taken half 7 . . . 
yearly, by the Regulation 11, 1803; Section 37, Regulation 9, 1793, and Section 9, Re- 
Mahomedan — sylation 7, 1803, with any other provisions in the existing regulations which 
law officers of 


the civil and require the Mahomedan law officers of the civil or criminal courts to take and 
criminal 


(hte re. Subscribe an oath on the Ist of January and Ist July of each year, are hereby 
scinded. rescinded.” 


es Oe - Under the rules contained in Sections 3 and 4, Regulation 8, 1809,* and 
law oficers to the provisions of Regulation 5, 1804, therein referred to, the judges of 
the zillah,citys the zillah, city, and provincial courts, whenever there be a vacancy in the 
and provincial 


courts, in Re- station of law officers to their respective courts, are authorized to nominate 
evitand’s, for the approbation of the sudder dewanny and nizamut adawlut, a person 
1809, duly qualified to succeed to the vacant station; reporting at the same time 
any information obtained of the past employment, character, and qualifications 
Modified by of the proposed successor. But with a view to admit of the occasional ap- 
ae ie yei7, Pointment of persons duly qualified for the important station of law officer to 
a a zillah, city, or provincial court, although not nominated by the judges of 
those courts, it is further provided, in Section 5, Regulation 18, 1817, that 
‘* whenever a vacancy may occur in the station of law officer to any of the 
above courts, and the court of sudder dewanny and nizamut adawlut, on re- 


ceiving the prescribed report of such vacancy, shall, for any special reason, 


I will not, directly or indirectly, derive any advantage or emolument from my office, 
excepting such as the orders of Government do or may authorize me to receive.” 
No. 3. 

Form of declaration prescribed for the serishtadars, or other head nattve officers, 
moonshees, mohurrers, tehveeldars, record-keepers, naztrs, and other ministerial 
nattve officers of the civil and criminal courts, holding any situation of trust 
and responsibility. 

‘|, A. B. appointed to the office of serishtadar, (or other native officer) to the sud- 
der dewanny adawlut, and nizamut adawlut (or the provincial court of appeal and cir- 
cuit for the division of , or the dewanny adawlut or cutcherry of the magistrate 
of the zillah or city of ) solemnly declare that I will truly and faithfully perform 
the duties of the office to which I have been nominated, to the best of my knowledge 
and ability ; that I will not receive, directly or indirectly, any present or nuzzer, in 
money or effects of any kind, from any party whomsoever, on account of any suit to 
be instituted, or which may be depending, or have been decided in the court ; that I 
will not knowingly permit any person or persons under my authority, or in my imme 
diate service, to receive directly or indirectly any present or nuzzer, in money or effects, 
from any party or person whomsoever, on account of any suit (or prosecution) to be 
instituted, or which may be depending, or have been decided in the court; and that I 
will not derive, directly or indirectly, any advantages or emoluments from my office, 
excepting such as the orders of Government do or may authorize me to receive.” 

> See vol. ii. of this Analysis, p. 155, 156. 
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judge it proper to nominate and appoint a fit person to fill the vacant office, 

without calling for, or adopting if received, the usual nomination of a person 

to succeed thereto by the judge or judges of the court in whic!. the vacancy 

may have occurred, it shall be competent to the court of sudder dewanny «nd 

nizamut adawlut to make such nomination and appointment ; recording on 
their proceedings the special ground on which the appointment so made may 
be founded, with any information obtained respecting the age, character, past 
employments and qualifications, of the person so appointed to the station uf 
law officer, whether of a zillah, city, or provincial court.” 

By Section 8, Regulation 12, 1793, and Section 9, Regulation 13, 1793, 
(re-enacted for the ceded provinces in Section 8, Regulation 11, 1803, and 
Section 12, Regulation 12, 1803,) the law officers, and native ministerial 
officers of the civil and criminal courts, are declared amenable to the courts, 
to which they may be respectively attached, for acts of corruption or cx- 
tortion. But previous to receiving the charge, the courts are to require the 
complainant to make oath to the truth of it; or to subscribe a solemn 
declaration, if he shall come within the description of persons whom the 
courts are empowered to exempt from taking an oath.' The provincial 
courts of appeal are also empowered to receive charges of corruption, or ex- 
tortion, against the law officers, or any native ministerial officers, of a zillah or 
city court, relative to any appeal, or matter depending or decided in the pro- 
vincial courts; or though not relating thereto, if it be proved to their satis- 
faction that the zillah or city court omitted or refused to receive the charge 
when regularly preferred to it, in the first instance ; and to refer the same for 
trial to the zillah or city court, to which the accused may be attached ; pro- 
vided the complainant shall make the prescribed oath or declaration ; or if 
there appear to the provincial court to be any objections against referring the 
charge to the court to which the accused is attached, they are to report the 
same to the sudder dewanny adawlut; which court is empowered to cause 
the charge to be tried by the provincial, zillah, or city court, as it may deem 
expedient. The courts of sudder dewanny adawlut and nizamut adawlut are, 
in like manner, empowered to receive charges of corruption or extortion, 
against any law officer, or native ministerial officer, of a provincial court of 
appeal, court of circuit, zillah or city court, relative to any appeal or matter 
depending or decided in those courts; or though not relating thereto, if it 
shall be proved to their satisfaction, that the charge, when regularly preferred, 
was not received by the proper court, in the first instance ; nor by the pro- 
vincial court, on regular application to it after a refusal of the charge by the 
zillah or city court ; and provided the complainant shall make the prescribed 
oath or declaration, may refer the charge for trial to the court to which the 
accused is attached ; or if there appear any objections thereto, may cause the 
charge to be tried by the sudder dewanny adawlut ; or, if it be against a mi- 
nisterial officer of a zillah or city court, by the provincial court of the division 
in which such court may be situated. 

Charges of corruption, or extortion, against the law officers, or native 
ministerial officers of any civil or criminal court of judicature, which may be 
received under the above rules, are to be considered as civil actions ; and to 
be prosecuted in the civil courts. If the charge be established, in whole or 
in part, against any such officer, the court is to adjudge him to refund the 


* The original rules further required security to prosecute the charge without delay. 
But instead of this, it is provided by Section 10, Regulation 10, 1506, that “ in the 
event of its appearing necessary, at any time in the course of the inquiry, sufficient 
hazirzaminy security may be requircd from the accuser, to attend and prosecute te 
charge to a conclusion.” 

Y 
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amount or value of any money or property which he may be proved to have 
corruptly received ; or taken by extortion ; and to pay a fine of three times 
the amount to Government. The courts of justice are vested with a power 
of suspending any native officer so charged, until a final decision be passed ; 
and if he be convicted of the charge, a copy of the decree is to be transmitted 
to the Governor General in Council, who has reserved to himself the power 
of declaring any such officer incapable of serving Government in any future 
capacity. If the charge be not proved, the accused is declared to have an 
option of suing the accuser for damages, in any court of civil judicature to 
which he may be amenable. Finally, it is provided, that **if a native servant 
or dependant of any judge of a civil or criminal court of judicature, not being 
a public officer attached to the court, shall extort or receive, directly or indi- 
rectly, any money or other valuable consideration, under any pretence what- 
ever, from any party or persbn, on account of any suit to be instituted, or 
that may be depending, or have been decided, in the court, he shall be com- 
mitted as for a contempt of court, and be punished by a fine equal to treble 
the sum of money extorted or received, or by imprisonment, or corporal pu- 
nishment, at the discretion of the court; and the judge is required to dis- 
charge such servant or dependant, and never to employ him, directly or indi- 
rectly, in his public or private capacity. If the offender shall not appeal 
against the decree within the limited time, or if an appeal shall not lie from 
the decision, or if the decision shall be confirmed in appeal, the court by 
which the final decree may be passed, shall transmit a copy of it to the Go- 
vernor General in Council ; who, in addition to the penalties or punishments 
specified in the decree, will, if there shall appear to him grounds for so 
doing, declare the offender incapable of serving Government in any 
capacity.” 

The following explanatory, and additional rules, have been enacted in Sec- 
tions 6 and 7, of Regulation 18, 1817 :— 

§ 6. ‘* Kirst. In explanation of the provisions for a civil action against the 
law officers and ministerial native officers of the courts of judicature, con- 
tained in Regulations 12 and 13, 1793, (extended to Benares by Regulations 
11 and 12, 17953; and re-enacted for the Upper Provinces by Regulations 
11 and 12, 1803 ;) it is hereby declared that those provisions, the principal 
object of which is to enable individuals, who may be aggrieved by any of the 
native officers in question, to obtain redress by an action in the civil courts, 
are not meant to preclude a criminal prosecution in cases of corruption, ex- 
tortion, or embezzlement, which may appear to call for exemplary punish- 
ment. Second. Whenever a law officer, or ministerial native officer, may 
not, by the result of a civil action, have been subjected to the penalties for 
corruption or extortion, provided for in the above regulations, and there may 
appear to be sufficient grounds for a criminal prosecution against any such 
officer, on a charge of corruption, extortion, or embezzlement, he is hereby 
declared liable to a criminal prosecution before the zillah or city magistrate, 
and court of circuit, as provided for in other cases of misdemeanor by the 
regulations; and on conviction before a court of circuit, or the court of 
nizamut adawlut, he shall be subject to discretionary punishment to the ex- 
tent, and under the provisions, stated in Section 3, Regulation 2, 1813, with 
respect to native officers convicted of making use of the public money en- 
trusted to their care. Zhird. Section 4, of the regulation abovementioned, 
directing a report of convictions and sentences to the Governor General in 
Council, for the purpose of enabling him to determine whether the guilt 
persons should be declared incapable of again serving Government, shall also 
be considered applicable to any convictions and sentences under the present 
section.” § 7. ‘‘ First. The regulations in force not containing any pro- 
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vision for a summary proceeding, to enquire into and recover embezzlements 
of money, or other property paid into, or deposited in, the civil or criminal 
courts of judicature, or received by the nazir, khazanchy, or other native 
officers of those courts, in execution of decrees, or on account cf deposits, or 
on any other account in their official capacity ; and it appearing expedient 
that provision should be made for this purpose, as well as for compelling the 
native officers of the civil and criminal courts to deliver up any public ac- 
counts which may have been kept and withheld by them ; the following rules 
are enacted for this purpose. Second. Whenever any native officer, attached 
to a civil or criminal court, may be charged with having embezzled any 
money or other property paid into, or deposited in, the court to which he is 
attached ; or received by him in his official capacity, in execution of a decree, 
or on account of a deposit, or on any other account whatever; or whenever 
the judge or judges of a civil or criminal court may have reason to suspect 
any such embezzlement, on the part of a native officer attached to the court, 
they shall immediately institute a summary enquiry to ascertain the truth of 
such charge or suspicion ; and shall, at the same time, require the native of- 
ficer accused, or suspected, to give sufficient security for his attendance during 
the enquiry. In the event of such security not being given, and of its appear- 
ing necessary to keep the officer in custody, pending the enquiry, it shall be 
competent to the judge or judges td order the same ; and to keep the party 
in custody of peons, or to confine him in the jail of the dewanny adawlut, 
until he shall give the required security, or his detention appear no longer 
necessary. Zhird. When the summary enquiry has been completed, if it 
be established thereby that any money or other property has been embezzled 
by the person accused, or suspected, in his official capacity, he shall be re- 
quired to pay the same into court, within such time as may be limited for that 
purpose ; and on his failure to comply with such requisition, it shall be reco- 
verable from him, as well as from his surety, if he have given security on ac- 
count of the office held by him, by the usual process of recovery, in execution 
of judgments of the civil courts. Fourth. A similar mode of proceeding 
shall be observed when a native officer, attached to any civil or criminal court 
of judicature, may withhold any public accounts which it is his duty to pre- 
pare and furnish; and the summary judgment in such cases, shall not only 
order the immediate delivery of the accounts withheld, but shall also impose 
such fine to Government as may appear just and proper, on consideration of 
all the circunistances of the case, and the situation of the party. 7fth. Any 
person dissatisfied with the judgment of a zillah or city court, given under the 
provisions of this section, shall be at liberty to prefer a summary appeal 
thereupon, under the rules applicable to such appeals, to the provincial court 
of the division ; and provided sufficient security be given for performing the 
decree of the provincial court, on the appeal, the decision of the zillah or city 
court shall not be carried into execution till confirmed by the provincial court. 
Sixth. In like manner, if the original summary judgment be passed by a pro- 
vincial court, a summary appeal, under the rules applicable to such appeals, 
shall lie to the court of sudder dewanny adawlut; and the decree of the 
provincial court shall not be executed till it is afirmed by the sudder 
dewanny adawlut, if sufficient security be given to perform the judgment of 
the latter court on the appeal. Seventh. Provided however, with respect to 
all cases decided, in the first instance, by a zillah or city court, amd afterwards 
determined on appeal by a provincial court, that no second appeal shall lie to 
the sudder dewanny adawlut except under the prescribed restrictions for 
second or special appeals, in regular suits.—Nor shall final summary judg- 
ments, given under the provisions of this section, be open to a further regular 
suit ; but shall be held conclusive, upon the merits of all cases so adjudged, 
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Rules con- The following rules, contained in Regulation 2, 1813, “ for preventing 
nie ae native officers from making use of public money entrusted to their care,” are 


venting native applicable to those employed in the judicial department ; as well as all other 
officers fiom 


using the pub- departments of the public service :— 


lic money en- _ g, ** Kazanchies, tehsildars, and other native officers entrusted with the 
trusted to 


them. charge of public money, are hereby strictly prohibited from vpraei eater 
eeton A such money for their own advantage, or that of any a indivi an 
ative officers . ° . * * . 0 
entrusted with § 3, “ Any person infringing the rule contained in the foregoing at . 
ve cveree = shall be deemed to have been guilty of a pointe and shall be ota ec : 
budtic mouey, a . . 
prohibited” on conviction thereof, before a court of circuit, at t auger of the -n 
rom making court, under the authority vested in the courts of circuit, by Clause rela ’ 
Persons in- — Section 2, Regulation 53, 1804, in cases liable to discretionary punis Hep : 
ining: this ided, nevertheless, that no person, convicted of the offence specified in 
Sealy tha ceed ion of thi i hall b tenced by a judge of cir- 
deemed guilty the preceding section of this regulation, shall be sentenced by a judge of « 
canon audio cuit to th ishment of stripes, or to hard labor. If in any instance ime 
aids Se guinca ee hall he judge of circuit to 
he punishedon prisonment for the term of seven years shall appear to the ju ig ; 
cordiugh  be an inadequate punishment for the offence, he shall transmit the trial, with 
rdingly, e 
Trial tole sub- his sentiments thereupon, to the court of nizamut adawlut, for the final sen- 
mitted for the f th t.” 
final sentence tence OF that court. . a. ae er 
oe at The only further provisions, of the existing regulations, whic s lata 
eormin canes requisite to notice under the present head, are those Sse : egu rats 
21, 1814, “ for preventing the zillah and city judges and collectors of the 
public revenue irom employing their native creditors on their dso 
establishments.” The reasons for passing this regulation are stated in the 
R.21, 1814. preamble, as follows :— oe 
Picamble. “* Whereas public inconvenience has been in some instances epee 
from persons, invested with important and responsible offices, mp oying on 
their establishments natives being their private creditors ; a . ereas it 7 
essential to discourage the practice, among the junior part of the pei ey) 
contracting debts, which not only prove a source of great personal eon 
ments to them as individuals, but are likewise entirely incompatible with that 
independence and freedom of action, which it is essential, on public grounds, 
that persons succeeding to responsible offices should enjoy; the following 
rules have been enacted, to be immediately in force throughout the provinces 
ction, dependant on the presidency of Fort William.” § 2. ‘ From and after the 
The allah 1 bei ditor of any zillah or 
The zillah and promulgation of this regulation, no person, being a creditor of any 
aa colleti city judge or magistrate, of any collector of the land revenue or See or 
of the public of any agent for the provision of salt or opium, shall be appointed to any 
others, prohi- Official situation on the establishment of the person whose creditor he may be, 
bited trom | It shall consequently be the duty of the boards of revenue and trade, of the 
\ 4 e e 
thetrestablish- board of commissioners, and of the courts of appeal and circuit, on receiving 
tives, being the reports prescribed by the provisions of Regulation 8, 1809, to pe 
their private themselves fully that the natives, recommended to fill any vacancies on the 
creditors. establishment of the European officers acting under their control eau le 
Duty of the are not the creditors of the latter. With this view, it will be the duty . the 
Boards and said boards and courts to make full enqiiiries on the subject, not ea he 
courts in this the officers from whom such reports may be received, but through such ot #7 
canes channels as may be necessary to guard against any infringement sais : 
Section 3. the provisions of the present-regulation.” § 3. “ The rules contained in the 
The forego'™B preceding section, for precluding the creditors of the public officers above- 
§ 0 e e . e ° a 
equally appli- mentioned from being employed on their public establishments, shall be con 
caityee ang Sidered equally applicable to the relatives and dependants of such creditors : 
relatives a 
dependants of the former, as well as the latter, shall consequently be equally precluded from 
such native 


creditors, being employed on the establishments of any of the public officers above 
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described.” § 4. “ In order to prevent misconstruction, it is hereby ex- Section 4. 
plained, that the foregoing provisions are not intended to apply to the com. Zhe present 


: x : regulation not 
mercial residents and commercial agents.” applicable to 


commercial 
residents and 
agents, 
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By the Statute 13 Geo. III. cap. 63, sect. 33, it is enacted, that ¢* if any of Provisions of 
his Majesty’s subjects in India, employed by, or in the actual service of, the Stetute18Geo. 
United Company, shall be charged with, and prosecuted for, any breach of sec. 33. 
public trust, or for embezzlement of public money, or stores, or for defraud- 
ing the United Company ; every such offender, being convicted thereof in 
the supreme court of judicature, may be fined and imprisoned, and judged to 
be for ever after incapable of serving the United Company.” It is further AndorStatute 
enacted by the Statute 33 Geo. III, cap. 52, section 62; ‘‘ that the demanding *% Geo, III. 
or receiving any sum of money, or other valuable thing, as a gift or present, a 
or under color thereof, whether it be for the use of the party receiving the 
same, or for, or pretended to be for, the use of the Company, or of any 
other person whatsoever, by any British subject holding or exercising any 
office or employment under his Majesty, or the United Company, in the East 
Indies, shall be deemed and taken to be extortion, and a misdemeanor at law; 
and shall be proceeded against and punished as such, under and by virtue of 
this act; and the offender shall also forfeit to the King’s Majesty, his heirs 
and successors, the whole gift or present so received, or the full value 
thereof.” These provisions of the British legislature are open to the direct Remarks on 
prosecution of the charges therein mentioned before the supreme court of *Pov¢ Prove. 
Judicature at Calcutta, by any individual who may be desirous of prosecuting preamble to 
such charges in that court, without the interposition of Government. But P\* & 1806: 


eyes ; with reasons 
individuals cannot be expected, in all cases, to prosecute charges of the nature ‘or the rules 


specified (at their own risk and expense) in the supreme court at the presi- er"Resule 
dency ; and when an accusation is preferred to any of the courts of judicature sl and a 
authorized to receive the same, or public information is given to the Governor ““®'” ati 
General in Council, of corruption, embezzlement, or other gross malversation, 

breach of trust, or high misdemeanor, by a public officer, it is requisite for 

the ends of justice, that an immediate inquiry should be instituted for the 

purpose of ascertaining whether such accusation, or information, be founded 

or otherwise ; in order, that in the former case, Government may be enabled 

to judge, whether such officer deserve any longer to be continued in the 
employment of the Company, and that (in cases which may appear to require 

it) the provisions of the law may be carried into effect by a public prosecution 

in the supreme court of judicature; or if the charge shall appear to be un- 

founded, that justice may be done to the character of the accused. Specific ittes of the 
rules for these purposes were therefore enacted in Regulations 8, and 10, pala baer 
1806 ; the former entitled “« A Regulation to amend the existing rules, for noticed, which 
receiving complaints in the city and zillah civil courts, against collectors of the ear a 
land revenue and customs, commercial residents, and other European public scinded by Re- 
officers declared amenable to those courts, for acts done in their official ca- “uation % 
pacity, in opposition to any published regulation; and to make further pro- 

vision for a special inquiry, in certain cases of charge, or information, against 

any such officers :” the latter, viz. Regulation 10, 1806, entitled ‘* A Regu- 

lation for extending to the judicial department such parts of Regulatiun 8, 

1806, as are applicable to charges or information, against the European 

public officers employed in that department; and for making further 
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Preamble to provision in such cases.”’ It was however subsequently judged advisable to 


re Reguiare" simplify the rules contained in the two regulations abovementioned ; “ with 


ed a view to the more expeditious termination of the investigations therein pro- 
vided for ; and to other objects connected with the public convenience.” 

R 17, 1813, Sections 4 to 19 of Regulation 8, 1806, and Regulation 10, 1806, (ex- 

Pett: cepting such part thereof as relates to the security to be required from per- 

gulationssand sons preferring charges of corruption or extortion against the Hindoo and 

eed’ Mahomedan law officers and ministerial officers of the courts of judicature, ) 
were therefore rescinded by Section 2, Regulation 17, 1813; and the fol- 
lowing rules were enacted in the Sequel of that regulation. 

dection 3. § 3. “ First. Whenever a complaint or charge of corruption, viz. of the 

Enquiry into corrupt demand or receipt of money or other valuable thing, as a gift or pre- 


complaints or 


charges ofcor sent, or of the embezzlement of public stores, or of any fraud or breach of 
none  oublic trust, or other gross misdemeanor, shall be preferred against any 


bezzlcment, 01 . oye 

nlneemos European officer attached, or who had been attached, to the judicial depart- 
i tata! ment, or when any matter of the nature in question, implicating the conduct 
bigh msde- of a judicial officer, shall appear in the course of any proceeding which may 
nunst aja. come before the sudder dewanny adawlut, or be specially reported to it by a 


cial officet t@ subordinate court, the enquiry into such charge or complaint shall be con- 
underthe «x. ducted according to the following provisions, under the superintendence of 


under the su- 


perntendence the court of sudder dewanny adawlut. Second. Whenever a charge or com- 
of the sudder ‘ . . . 
dewanny ad. Plaint of the nature of those described in the preceding clause, shall be pre- 


Ser atantls ferred against any European officer attached, or who had been attached, to 
ato con- the revenue department, or when any matter of the nature in question, im- 


Merce plicating the conduct of a revenue officer, shall appear in the course of any 
arevenue ofh- proceeding which may come before the board of revenue or board of com- 
ere cet missioners, the enquiry into such charge or complaint shall be conducted 
the superm- under the superintendence of the board of revenue or board of commis. 
ee 1°, Sioners, according as the person accused may be or may have been subject to 
revenue or the authority of one or the other of those boards, when the alleged acts of 
boardufcor’ misconduct were committed. Third. Whenever a charge or complaint of 
suchenquiry the nature of those abovementioned, shall be preferred against any European 
pnteorchar Officer attached to the commercial, salt, or opium department, or otherwise 


ges against subject to the authority of the board of trade, or whenever any matter of the 


tached tothe Rature in question, implicating the conduct of any such officer, shall appear 


rommercial, jn the course of any proceeding which may come before that board, the en- 
salt, or oplum 


depattment,to Quiry into such charge or complaint shall be conducted under the superinten- 


be conducted dence of the board of trade.”* § 4, ‘ Férst. With a view to the protec. 


perintendence tion of the characters of the public officers, it is hereby declared, that no 


of the board of accusation or information, of the nature above described, shall be acted upon, 


Section4 | wMNless the truth of the charge be averred on oath, or under a solemn de- 
Accusations or claration, (if the deponent be of a rank or cast, which would render it impro- 


informations 


against publie per to require his oath,) from the deponent’s personal knowledge of the facts 


reaper en ay and circumstances, on which the charge is grounded. Second. With a view 


unless given 
in upon oath, 


d : : ; c : 
Jenn declara. _ * Lhe rules contained in Regulations 8 and 10, 1806, were stated at length, in the 


tion, first edition of this Analysis, vol. i. pages 461 and 618. But having been rescinded 
by Section 2, Regulation 17, 1813, and superseded by the rules now in force under 
that regulation, it appeared unnecedsary to insert them in the present volume. 
* By Regulation 4, 1819, for the appointment of a distinct board at the presidency, 
‘¢ for the superintendence of the revenue derived from customs, town duties, salt, and 
opium,” the powers and duties before vested in the board of revenue, with respect to 
town duties and customs, and in the board of trade with respect to salt and opiuin, 
have been transferred to the new board; which is denominated the board of revenue 
in the cusioms, salt, aud opium departments. 


EUROPEAN PUBLIC OFFICERS. 


likewise to the more effectual accomplishment of the purpose stated in the 
preceding clause, that is, the protection of the characters of the public officers 
from malicious and calumnious aspersions, it is hereby declared, that it shalt 
be competent to the sudder dewanny adawlut, to the board of revenue, the 
board of commissioners, and the board of trade, should they deem it advis- 
able, to require the person, by whom any public accusation or information 
may be preferred, to furnish such security as may be deemed reasonable to 
attend and prosecute the charge to a conclusion ; and supposing such security 
not to have been taken in the first instance, to require it in any subsequent 
stage of the business, should circumstances appear to render that precaution 
at any time necessary or proper.” § 5. ‘ First. Whenever any charge or 
information, of the nature above described, shall be preferred direct to the 
sudder dewanny adawlut, the board of revenue, the board of commissioners, 
or board of trade, it shall be the duty of those authorities to examine the 
complainant or informant circumstantially on oath, or under a solemn decla- 
ration, if he be entitled to be exempted from taking an oath, and likewise 
to make such further general enquiries on the subject, either by a reference 
to the public records, or by calling on the party accused, for an explanation 
of the alleged acts of misconduct, or in any other mode, which the nature of 
the case may suggest, as may be sufficient to satisfy their minds whether 
grounds exist for a regular and formal enquiry into the said charge or infor- 
mation or otherwise. Second. In order at the same time to afford sufficient 
facilities to persons, who may have substantial grounds for complaint against 
any of the public European officers employed in the judicial, revenue, com- 
mercial, salt, and opium departments, to obtain redress of any real grievan- 
ces, it shall be the duty of every court of civil judicature, by which any pub- 
lic charge or information of the nature above described may be received, to 
examine the complainant or informant circumstantially on oath, or under a 
solemn declaration, if he be entitled to be exempted from taking an oath, and 
to transmit the deposition so taken to the sudder dewanny adawlut, the board 
of revenue, the board of commissioners, or board of trade, according as the 
person accused may be subject to either of those authorities for their further 
consideration, and for such further general enquiries as may be ‘judged ne- 
cessary for the purpose stated in the preceding clause. Third. Should the 
sudder dewanny adawlut, the board of revenue, or board of commissioners, 
or board of trade, according as the case may be brought before either of those 
authorities, be of opinion, that the charge or information is frivolous and 
vexatious, they shall merely inform the party that they do not see any sub- 
stantial reason for entering further into the enquiry. Fourth. Should either 
of the authorities mentioned in the first part of the preceding clause be of 
opinion, after the general enquiries above noticed, that substantial grounds 
exist for making a regular and formal enquiry into the truth of any public 
charge or information which may be preferred against any European officer 
subject to their control, they shall submit the documents on which their opt- 
nion may be grounded, together with a clear statement of the charges, re- 
duced to distinct heads or articles, which they would propose to be made the 
subject of a regular investigation, to the Governor General in Council for his 
consideration and orders.” § 6. “* First. Should the Governor General in 
Council, on receipt of the report above described, concur with the authority 
by which it may be submitted, that a regular investigation should be made 
into the truth of the charge or information preferred against the person 
accused, he will appoint a commissioner or commissioners for the pertorm- 
ance of that duty, who, previously to entering upon the discharge of 1, shall 
take the following oath :— 
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A general con- trade, (according as the person accused may 


trol over the 


proceedings of 


such commis- 
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Section 8. 
Government 
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whether the 
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Section 10. 
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Section 11: 
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CHARGES AGAINST 


“], A. B, appointed a commissioner for making a special enquiry into a 
certain charge (or charges) exhibited against C. D. do hereby solemnly 
swear, that I will faithfully and impartially perform the duty committed to 
me, without fear, favor, or bias, to the best of my ability, knowledge, and 
judgment.” “So HeLP mE Gop.” z 

Second. The Governor General in Council will at the same time order.the 
commission, so appointed to be holden, at such place as may be most conve- 
nient, and best adapted to the ends of justice.” § 7. “The sudder dewanny 
adawlut, the board of revenue, the board of commissioners, and the board of 
be under one or other of 
those authorities,) are hereby invested with a general control over the pro- 
ceedings of all commissions constituted under the present regulation. The 
commissioners are accordingly to apply to the court of sudder dewanny 
adawlut, and to those boards respectively, for any instructions which they 
may require in the execution of the duty entrusted to them, for which pro- 
vision may not have been expressly made by the present, or any other regu- 
lation; and the court and boards abovementioned, are empowered to pass 
such orders on the subject, as may appear to be most consonant to the gene- 
ral principles of equity, and most conducive to the purposes of substantial 


justice. Provided however, that if any doubt or difficulty should arise in the 


conduct of such investigations, for which it may appear to be advisable to 
make provision by a general regulation, the said court and boards shall pre- 
pare the necessary draft of a regulation for the purpose, and submit it to the 
Governor General in Council for his consideration.” § 8. ‘* Whenever a 
special commission may be appointed under the provisions of this regulation, 
for the investigation of charges exhibited against a public officer, the Gover- 
nor General in Council will determine, on a view of the nature and circum- 
stances of the case, whether the accused shall be suspended from the dis- 
charge of the functions of his office, and if so, whether he should be per- 
mitted to draw the established allowances of his office, or otherwise.” § 9. 
“ Whenever a charge shall be referred for investigation to a special commis- 
sion, the Governor General in Council will determine whether the conduct 
of the prosecution shall be left to the accuser, or be undertaken on the part 
of Government. In the latter case, the Governor General in Council will 
nominate such person or persons as may be deemed proper, to bring the evi- 
dence in due order before the commission, to attend the proceedings and 
conduct the prosecution on the behalf of Government.” § 10. ‘It shall be 
the general duty of commissioners appointed under this regulation, after re- 
ceiving the plaint or charge, and the documents from which the same may 
have been prepared, to call upon the person accused for his reply to the ac- 
cusation ; to examine upon oath, or under a solemn declaration, the witnes- 
ses named by the accuser, or the accused, as having knowledge of any facts 
relative to the charges or defence; to receive any further written documents 
offered in support of, or against the accusation, and to call for and take any 
further requisite evidence which may be indicated by the witnesses adduced, 
or documents exhibited, by either party, and may appear to be necessary for 
the ascertainment of facts, or the discovery of the truth or falsehood of the 
charges ; or of any part thereof.” § 11. “For the discharge of the duties spe- 
cified in the preceding section, or any other functions which may be delegated 
to a commission constituted under this regulation, it shall be vested with the 
same powers as are exercised by the zillah and city courts, except that all 


process to cause the attendance of witnesses, or other compulsory process, 
shall be served through, and executed by, the zillah or city judge in whose 
jurisdiction the commission may be held, on the witness, or other person 
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upon whom the process is to be served, may reside.” § 12. On the close Section 12. 
of the evidence in support of the prosecution, and in defence of the accused, Accused and 
he shall be at liberty to record any observations upon the result of the en. at ibeniy 10 ; 
quiry, which he may think necessary for the vindication of his conduct and *’c'4 obser- 
character. The accuser, or person. appointed to conduct the prosecution on fie orter 
the part of Government, shall also be at liberty to record any remarks on the evidence. 
subject of the prosecution which he may deem requisite.” § 13. When sections. 
the proceedings of the commission shall have been concluded, or as soon Comms-ion- 
afterwards as circumstances may admit, the commissioner, or commissioners, jnit proceci- 
shall transmit to the sudder dewanny adawlut, the board of revenue, or ings and re- 
board of commissioners, or the board of trade, as the case may be, the whole taeda: 
of the proceedings held, and documents received (accompanied with transla- Neer 
tions of papers not in the English language), together with a summary of the dec 
pleadings and evidence, and his or their opinion on the merits of the case.’ 

§ 14, The sudder dewanny adawlut or the boards to which the case may Section 14. 
belong, after duly considering the-proceedings and the report transmitted to Proceedings 
them under the preceding section, and after calling for any further evidence be «ubmitted 
which may appear to them attainable and requisite, shall submit the whole of {Government 
the proceedings and documents received by them to the Governor General intending wus 
in Council, with their opinion, whether any and what facts charged against eee es 
the party accused appear to have beén established.” § 15. The Governor inquiries as 
General in Council, on consideration of the report and proceedings submitted ‘ity my deem 
to him, in pursuance of the foregoing section, will pass such decision on the their opinion 
case, as may appear to him most consonant to the principles of justice, and to geen ys 
the constitutional powers possessed by Government in matters of this descrip- Government 
tion ; and in the event of his deeming it necessary that the party accused the ave (gn 
should be brought to trial, by a public prosecution, in the supreme court of such decision 
judicature, will issue the necessary instructions for that purpose to the law cide persone 
officers of Government. But whatever proceedings may be held, or what. ‘lcemingthem- 
ever decision or order may be passed by Government, individuals deeming ethene. 
themselves aggrieved, by any of the public officers, will be at all times at 178 redicss in 
liberty to seek redress in the supreme court in the mode prescribed by law. cout, 
§ 16. ‘ In cases in which it shall appear on a full investigation of the merits section 16. 
of the case, tha. the charges or complaints preferred against any of the Euro. How applica: 
pean officers abovementioned are well founded, the person by whom they bursement ot 
may have been preferred, shall be at liberty to submit an application to the (oeain cuen 
sudder dewanny adawlut, the board of revenue, board of commissioners or case are to 
board of trade, as the case may be, praying a reimbursement of the expense He pte 
which may have been incurred by him in the conduct of the prosecution; upon. 

and the authority to whom such petition may be presented, shall forward it 

to Government, with their opinion as to the propriety of indemnifying the 

party for the expense so incurred, or otherwise. The Governor General in 

Council will, of course, on receipt of any such reference, consider and deter- 

mine whether it be advisable to comply with the application in question ; but 

it is to be clearly understood that Government does not pledge itself to in- 

demnify any person for the expense which may be incurred on occasions of 

the above nature, whatever may be the result of the investigation ; except in 

cases in which the Governor General in Council, in the exercise of a sound 

discretion, may deem it proper and expedient to do so.” 

By Section 7 of the Regulation above cited, the general control over the preamble to 
proceedings of all commissions constituted under the provisions of Section 6, Resmanen! 
was vested in the sudder dewanny adawlut, the board of revenue, the board of reasons for 
commissioners, or the board of trade, respectively ; and in Section 14, it + of Ronin 
provided that the commissioner, or commissioners, so appointed, shall trans- 17, 1813, 
mit to one or other of the said authorities, as the case may be, the whole of 
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the proceedings held and documents received, together with a summary of 
the pleading and evidence, and his or their opinion on the case; and that the 
sudder dewanny adawlut or the board to which the case may belong, shall 
submit the whole of the proceedings and documents received by them to the 
Governor General in Council, with their opinion whether any and what 
facts, charged against the party, appear to have been established. But on 
some occasions, an adherence to the above form of proceeding might be pro- 
ductive of serious delay in the final determination of the case, and of conse- 
quent distress to the accused party, as well as of inconvenience to the public 
service. The following rules were therefore enacted, in Regulation 8, 1817, 
in modification of the provisions abovementioned. § 2. ‘ Whenever a spe- 
cial commission shall be appointed under the provisions of Regulation 17, 
1813, for the investigation of charges exhibited against a public officer, the 
Governor General in Council will determine whether the commission, so 
appointed, shall be placed under the control of any of the authorities above 
specified, in the manner prescribed in Sections 7, 13, and 14, of the regula- 
tion aforesaid, or shall act immediately under the authority of Government ; 
and all commissions, appointed as aforesaid, shall be guided by the instruc- 
tions which they may receive in this behalf from the Governor General in 
Council.” § 3. ** When the commission shall be instructed to act imme- 
diately under the authority of Government, it shall submit directly to the 
Governor General in Council, (without the intervention of any of the autho- 
rities above specified,) the proceedings held, and documents received on the 
occasion, accompanied by translations of papers not in the English language, 
together with asummary of the pleadings and evidence, and their opinion on 
the merits of the case, in like manner as they are now required to submit the 
same to the sudder dewanny adawlut, and the board of revenue, board of 
commissioners, and board of trade respectively ; and the Governor General 
in Council, after receiving the report and proceedings submitted by the 
commissioners, will proceed in the case, in the same manner as if the said 
proceedings and report had been submitted by the sudder dewanny adawlur, 
or one of the said boards: provided however, that if, in any case, on consi- 
deration of the proceedings and report of the commissioners, it shall appear 
to the Governor General in Council necessary that further evidence be 
taken, or that a further explanation be given by the commissioners, of their 
sentiments on any point connected with the case investigated by them, it shall 
be competent to the Governor General in Council to direct the commis- 
sioners accordingly ; and the commissioners shall be authorized and required 
to take such further evidence, as far as the same may be attainable, and to 
furnish such further explanation as may be required.” § 4. “© When a com- 
mission may be instructed, as aforesaid, to act under the immediate authority 
of Guvernment, such commission shall apply to Government for any instruc- 
tions which they may require in the execution of the duty entrusted to them, 
for which provision may not have been expressly made by Regulation 17, 
1813, or any other Regulation ; and the Governor General in Council will 
pass such orders on the subject as may appear.consonant to the general prin- 
ciples of equity, and most conducive to the purposes of substantial justice. 
And in any case in which any doubt or difficulty may arise in the conduct 
of the investigation, for which it may appear advisable to make provision by 
a general regulation, the commissioners shall be competent to prepare the 
draft of a regulation for the purpose, and to submit it to the Governor Gene. 
ral in Council for his consideration and orders.” § 5. ‘* Provided however, 
that in any case wherein the commissioners shall entertain doubts of the in- 
tent and meaning of any provisions of the regulations which are or may be 
in force, they shall submit the point to the court of sudder dewanny adawlut 


ABSENCE FROM STATIONS, &c. 


for their consideration, and shall be guided by the determination passed b 
that court.” § 6. ‘Provided further, that whenever Government shall de. 
termine, that the commission to be appointed under the provisions of the 
regulation abovementioned shall not be placed under the control of the sud- 
der dewanny adawlut, the board of revenue, the board of commissioners, or 
the board of trade, such commission shall, in no case, consist of less than two 
persons, one of whom at least shall, in all practicable cases, be selected from 
among the officers in the judicial department of the service.” 


Absence from Stations ; and occasional duties of Registers and Assistants, 


The rules prescribed for the guidance of the European public officers em- 
ployed in the revenue department, when desirous of quitting their stations, on 
leave of absence, as well as the provisions made for the temporary discharge 
of duties in that department, when vacancies may arise from death, removal, 
or otherwise, have been stated in the second volume of this Analysis, ' toge- 
ther with general rules for the civil service, providing in what cases, and to 
what extent, the public officers shall be liable to a deduction of part of their 
allowances when absent from their-stations ; passed by the Governor Gene- 
ral in Council, on the 28th April, 1809; 19th September, 1809; and 29th 
January, 1814. The following rules, ‘‘ to provide for the occasional absence 
of the zillah and city judges and magistrates, in the provinces of Bengal, Be- 
har, Orissa, and Benares, from their respective stations ; and prescribing the 
duties to be performed by the registers of the courts, and the assistants, on 
such occasions, as well as in the discharge of their official functions,”? were 
enacted in Regulation 4, 1796; and re-enacted for the ceded provinces in 
Section 28, Regulation 2, 1803, and Sections 15, 16, of Regulation 12, 
1803. 

§ 2. “ Any zillah or city judge and magistrate who may be desirous of 
quitting his station, on whatever account, is to apply for permission to the 
Governor General in Council; and, except in emergent cases of indisposition, 
is not to leave his station until such permission shall have been obtained and re- 
ceived. The letter of application is to specify the purpose for which the 
leave of absence 1s applied for; the period for which it is desired ; and the 
name of the register, or senior assistant on the spot, to whom the charge of 
the offices of judge and magistrate will devolve, if not otherwise provided 
for.* § 3. The Governor General in Council, on receipt of the abovemen- 
tioned applications, will determine in every instance, wherein he may grant 
leave of absence to the judge and magistrate to quit his station, whethe: to 
delegate the temporary execution of the duties of judge and magistrate to 
the register or senior assistant on the spot ; or to appoint any other person by 
a special commission thereto ; or to make other provision for carrying on 
such part of the business of the station, civil and criminal, as cannot be post- 
poned, according to the urgency and circumstances of the case. The result 
of this determination will be immediately communicated to the judge and 
magistrate, and his register and assistant, or any other person appointed to 


* Note, page 129. 

* In a circular Jetter from the register of the sudder dewanny and mzamut adiw- 
lut, dated the 4th January, 1811, the zillah and city judges and magistrates were a 
structed, with the sanction of the Governor General in Council, to accompan. } 
applications from themselves, or thei registers, for leave of absence, with a statement 
of the business depending 1n their respective civil and criminal courts, according 10 a 
prescribed form, as follows— 
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To whom his act for him; and notice of it is to be given at the same time to the courts of 


determination sudder dewanny and nizamut adawlut, and the provincial courts of appeal 


municated. and circuit, within whose jurisdiction the zillah or city court of the judge and 
Section4. magistrate, to whom leave of absence may be granted, is situated. § 4. “* The 
is pear zillah or city judges and magistrates, to whom leave of absence may be 
judgesandma- granted, are to report their actual departure from their stations, as well as 


eeevey their their return thereto, to the Governor General in Council, the courts of sudder 


départure  dewanny and nizamut adawlut, and the courts of appeal and circuit, within 


pe eh whose jurisdiction their respective courts may be situated.” § 5. In cases 


stations. wherein the charge of the offices of judge and magistrate of any zillah or city 
Report to be May, from death, indisposition, or other casualty, devolve to the register or 


made to the senior assistant on the spot, without any express provision for the same having 
neral in Coun- been made by the Governor General in Council, as specified in Section 3, of 


cil, when the this regulation, an immediate report of the circumstances of the case is to be 
offices of judge 


and magistrate made, by such register or assistant, to the Governor General in Council for 


may devolve ; H i i i i 
ounces his orders; and, till the receipt thereof, he is to confine himself to the dis- 


and senior as- charge of the proper duties of his station as register or assistant ; and to the 


sistant, from exercise of such part of the powers-of judge and magistrate as may be indis- 


position, or  pensably necessary for the immediate execution of processes from the pro- 
other casualty: vincial courts of appeal and circuit; or of orders from the sudder dewanny 
performedby and nizamut adawluts; for preserving the peace of the district, or for such 


the register other cases of emergency as will not admit of delay.” § 6. “ The foregoing 


in such case 
till the re- 
ceipt of orders. eh ght ae 
Section 6. 1. Number of original causes and appeals depending in the civil court— 
What part of Before the Judge, Mr.— 
Regular a & | 2° «50 
Summary ko “eS, wate @, hy ol 
—60 
Before the First Register, Mr.— 
Regular f= ity - «+ 40 
Summary . . . . « 10 
—50 
Before the Second Register, Mr.— 
Regular oe ee ‘ . 80 
Summary . . . .- . 10 
—40 
Total—150 


canoes 


2. Number of persons under examination on criminal charges, depending before the 
magistrate, and his assistants— 
Before the Magistrate— 


Under bail. ; , gs te 100 
In confinement ‘ ‘ ; . 50 
— 150 


Before the Assistants— 
Under bail. . , ‘ : i 30 
In confinement . ; ‘ ; 20 
— 50 





Total—200 





It may be further noticed, in this place, that by a general order of Government, 
passed on the 11th March, 1796, the judges and magistrates were directed “ not to 
grant leave of absence to their registers or assistants, without having obtained the pre- 
vious sanction of Government, except when serious indisposition may render it abso- 
lutely necessary that they should leave the station immediately ; in which event they 
are to report the circumstance for the information of Government.” 
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rules are meant to supersede and rescind such part of Section 7, Regulation 
13, 1793, as respects the duties of the registers and assistants to the judges 
and magistrates of the several zillahs, and the cities of Dacca, Moorshedabad, 
Patna, and Benares, in the event of the temporary absence or indisposition of 
the judge or magistrate, or of the offices of judge and magistrate becoming 
vacant by death or otherwise ; but the latter part of the said section, which 
restricts the registers in general from the exercise of any powers not vested in 
them or authorized to be delegated to them by the regulations, is still to be 
considered in full force ; and it is hereby declared to apply equally to all as- 
sistants to the zillah and city courts, civil or criminal ; who are to perform all 
such ministerial acts as may be prescribed to them by the judges and magis- 
trates, consistently with the regulations ; but are in no cases to exercise ju- 
dicial powers, either civil or criminal, except in the cases expressly provided for 
by this regulation, or in which they have been, or may be, expressly authorized 
to exercise such powers by some regulation passed on or subsequent to the 1st 
May, 1793, and printed and published in the manner directed in Regulation 
41, 1793." 

The rules above stated, for the guidance of the zillah and city judges and 
magistrates, were extended to the judges of the provincial courts of appeal 
and circuit, by Section 15, Regulation 2, 1801, with an additional clause to 
the following effect. ‘“ Previous to any provincial, zillah, or city judge, or 
any judge of circuit, or zillah or city magistrate, being permitted by Govern- 
ment to quit his station, a reference shall be made to the sudder dewanny 
adawlut, and nizamut adawlut, to ascertain the state of the public business 
depending before such judge or magistrate ; and whether the leave of absence 
desired can be conveniently granted, or otherwise.”* 


* The registers to the courts of civil judicature, and their assistants, as well as all 
ministerial officers of the civil and criminal courts who may be covenanted servants of 
the Company, are appointed by the Governor General in Council; and previously to 
entering upon the execution of the duties of their offices are required to take and sub- 
scribe, in open court, before the judge or judges of the court to which they may be 
attached, the oath prescribed in Section 3, Regulation 13, 1793, (re-enacted for the 
ceded provinces by Section 3, Regulation 12, 1803) which corresponds in substance 
with that prescribed for the judges of the zillah and city courts. It is further directed 
in Section &, of the regulation adverted to, that the * registers to the civil and criminal 
courts are to perform all such official acts as may be prescribed to them by the judges 
of the courts; who are empowered to assign to ministerial officers, attached to their 
several courts, the particular duties or business to be performed by them respectively.” 
They are also required (by Section 8) with their assistants, and the native officers at- 
tached to the courts, ‘ to procure all acts of the courts to be executed ; in the manner 
and conformably to the rules which the judges of the courts may think it proper to 
prescribe.” 

* The following extract from the proceedings of Government in the public depart- 
ment, under date the Ist March, 1817, contains the rules now in force, relative to de- 
ductions from the salaries of civil servants, when absent from their stations, whether 
on account of bad health, or of their private affairs; also respecting the extra and 
deputation allowances to be granted to civil servants, when employed in ofhciating or 
temporary appointments. 

‘© His Excellency the Governor General in Council has maturely weighed the ob- 
servations and reasoning contained in the reports received from the committee appointed 
to revise the existing rules regarding the allowances of civil servants, when absent from 
their stations, on certificates of ill health, and the indulgence to civil servants of tem- 
porary leave of absence from their stations, without deduction from their salaries ; also 
Tespecting the allowances to be granted to civil servants when officiating for ofhir :rs 
absent from their stations from sickness or other cause. 

2. The Governor General in Council has felt an anxious wish to extend every pos- 
sible indulgence to the case of those servants, who are forced by sickness, often occa- 
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sioned by a zealous discharge of their public duties, to leave their stations, or the country 
for a time; and his Lordship in Council has only been induced to withdraw the in- 
dulgence granted by the resolutions of Government of the 29th J anuary, 1814, on this 
head, through experience, that the expense incurred by Government, from the ope- 
ration of those rules, goes far beyond what had been calculated, and that its indefinite 
extent is increasing. These circumstances led the Governor General in Council to 
believe, that in granting an entire remission from the operation of the rules passed on 
the 28th April, 1809, the spirit of indulgence had been carried to a length involving 
too great a sacrifice of the public interests. 

8. The object of Government however being merely to save the Honorable Com- 
pany from the extra expense hitherto occasioned by the absence of their servants from 
their stations, the committee have acted judiciously in proposing, that the seale of de- 
ductions to be made from the salaries of absentees should be as limited as the attain- 
ment of that object would admit. ° 

4, The committee have also very properly revised the present rates of extra and de- 
putation allowance, not only with a view to render them more relatively equal than 
they have hitherto been among the different branches of the service, but also to reduce 
those which might appear unnecessarily large, and consequently to enable Government 
to make a proportionate diminution in the scale of deductions proposed to be made 
from the salaries of absentees to cover this charge. 

5. The Governor General in Council now proceeds to pass the following resolutions 
and orders on the different points, to which the committee’s reports relate. 

6. Under the circumstances stated in the cemmittee’s reports, Government has re- 
solved to establish the following rules, in respect to the deductions to be made from the 
salaries of persons absent from their stations, whether on account of bad health, or on 
account of their private affairs ; likewise on other points connected with such absence. 

7. A deduction of one sixth, except in the cases below stated under heads numbered 
% and 9, to be made from the salaries or authorized emoluments of all civil servants 
compelled to leave their stations on account of sickness, during the whole period of 
their absence. 

8. This rule however is not to apply to zillah or city registers, or to other individuals 
whose allowances may not exceed 500 rupees per mensem. It is not intended to 
make any deduction from the salaries of civil servants holding such appointments, 
when absent from their stations on account of bad health. 

9. In cases in which the salaries or authorized emoluments of civil servants exceed 
the sum stated under the foregoing head No. 8, only in such a small degree, that a de- 
duction at the rate of one-sixth would reduce the remaining proportion below 500 ru- 
pees per mensem, it is the intention of Government, that the deduction should not be 
carried to the full cxtent of one sixth, but merely so far as will leave to the individual 
the monthly sum abovementioned, of sicca rupees 500. 

10. A deduction at the rate of one-sixth to be made from the salaries or authorized 
emoluments of all civil servants, stationed within the divisions of Bareilly and Benares, 
or as they are ordinarily denominated the western provinces, who may, with the sanc- 
tion of Government, be absent from their stations, on account of their private affairs, 
during any period not exceeding eight weeks in the year. 

1]. A deduction of one-sixth to be made from the salaries or authorized emoluments 
of all civil servants stationed in the lower provinces, who may, with the sanction of 
Government, be absent from their stations, on account of their private affairs, during 
any period not exceeding six weeks in the year. 

12, A deduction of one-third to be made from the salaries or authorized emoluments 
of civil servants who may be absent from their stations, on account of their private 
affairs (and not on account of sickness,) for periods of time respectively, exceeding those 
specified under the two foregoing heads numbered 10 and 11, according as the rules 
contained under these heads may apply to their cases. 

18. It is however distinctly to be understood, that although Government have fixed 
those deductions (as specified under heads numbered 10, 11, and 12,) to be made from 
the salaries or authorized emoluments of persons absent from their stations on account 
of their private affairs, yet the Governor General in Council will of course exercise his 
discretion, in granting, or refusing a compliance with, applications of this description, in 
reference to the public convenience, and to the grounds of the application. 

14. In this view, ind under the desire entertained by Government, to place the ser- 
vants in the different branches of the service, as far as may be practicable, consistently 
with the public interests, on the same footing, in regard to the periods of the year at 
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which they may obtain leave of absence from their stations, on account of their private 
affairs, the Governor General in Council is pleased to rescind so much of the orders of 
Government passed in the judicial department on the 19th September, 1809, as establish 
a distinction in this respect between the judicial officers, and those attached ty the 
political, territorial, public and commercial departments. 

15. The resolutions of the Governor General in Council of the 29th January, 1814 
relating to the mode in which applications are to be made to Government, for leave of 
absence, on account of bad health, or for an extension of that leave, are hereby Te. 
scinded, and the following rules are established in their stead. 

16. Persons applying for leave of absence, on account of indisposition, are to accom- 
pany such application with a certificate of the state of their health, from the surgeon 
or assistant-surgeon of their station, agreeably to the form inserted below, and 
marked A. 

17. When an extension of leave of absence may be deemed necessary, such officers, 
if they have proceeded to any station immediately dependent on this presidency, with- 
out coming to Calcutta, are to attend the senior surgeon, whether civil or military, of 
such station, and to obtain from him a certificate, conformably to the accompanying 
form marked B, to be renewed monthly ; and if the officers in question shall have come 
to Calcutta, they are to obtain from the surgeon attending them, a similar certificate of 
sickness, to be also renewed monthly, and which must be confirmed by the concurrent 
testimony of the superintending surgeon of the presidency, or in his absence, by one 
of the members of the medical board. 

18. When such officers may find it necessary to proceed to sea, or to Europe, for 
the recovery of their health, they ate to obtain a certificate to that effect from the sur- 
geons attending them, which must be confirmed by one of the members of the medical 
board, in one of the forms mentioned below, and marked C and D. Should the absence 
of such officers, when permitted to proceed to sea, and not to Europe, exceed the pe- 
riod for which they may have obtained the sanction of the Governor General in Coun- 
cil, they are to obtain a satisfactory testimonial from the chief medical authority of the 
presidency, or colony, to which they may have proceeded, that the state of their health 
rendered such extension of their absence indispensably necessary. 

19. The certificates so obtained are to be submitted for the consideration of 


Government. 


Form of Certificate A. by the surgeon or assistant-surgeon, when a civil servant is 
obliged to quit the station, from bad health. 

1, A. B. surgeon at the civil station of , do hereby certify, that C. D. 
register or at » is ina bad state of health, and I solemnly and 
sincerely declare, that, according to the best of my judgment, a change of air is essen- 
tially necessary to his recovery, and do therefore recommend, that he may be permitted 


to proceed to 
A.B. Surgeon at 


, this day of » Sl. 


Form of Certificate B. to be renewed monthly, by the senior surgeon of a depend nt 
station, or at the presidency by the surgeon in immediate attendance on a sich etzil 
servant, and to be confirmed in the latter case, by the superintending surgeon of the 
presidency, or in his absence, by onc of the members of the medical board. 

I, A. B. surgeon at , do hereby certify, that C. D. register or 

at , arrived here on the yin a bad state of health, and I solemnly 

and sincerely declare, that, according to the best of my judgment, he is still in such a 

state as to render it improper, that he should yet return to resume the duties of 


his office. 
A. B. Surgeon. 


, this day of >» 181. 

Forms of Certificates C. and D. by the surgeon or assistant-surgeon in immedian 
attendance on a Sich civil servant, when such servant may be compelled to proceeu t 
sea, or to Europe, for the benefit of his health. These certificates must be confirm '¢ 
by a member of the medical board. 

Form C, 


I, A. B. surgeon at , do hereby certify, that C. D. register or 
at 5 is in a bad state of health, and I think it highly advisable for him to 


US; 
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proceed to (the Cape of Good Hope, or as the case may be) by the first adic 
A.B 


urgeon. 
, this day of > 181. 
Form D. 
I, A. B. surgeon » do hereby certify, that C. D. register or 
at » is in a very bad state of health, and that I think a voyage to (the Cape 


of Good Hope, or as the case may be) necessary for his recovery. 
A.B. Surgeon. 
» this day of » 181. 


20. The rules now established, relative to the deductions to be made from the sa- 
laries, or authorized emoluments of civil servants, are to be applied to the cases of all 
Civil servants absent from their stations, either on account of their health, or on account 
of their private affairs, subsequently to the Ist of January, 1817, whether they may 
have quitted their stations previously, or subsequently to that date. 

21. The Governor General in Council proceeds to advert to that part of the com- 
mittee’s report of the 5th December last, which relates to the extra and deputation 
allowances, proposed tobe granted to civil servants out of employment, when nomi- 
nated to act in temporary charge of any office, as well as to civil servants, when in 
charge of other offices than those to which they are permanently appointed. 

292. The following is the scale of such allowances, suggested by the committee, 
which on a consideration of all the circumstances stated by them, not only in their re- 
port of the 5th December last, but in that of the 8th ultimo, in reply to the reference 
made to them in Mr. acting secretary Trotter's lettér of the 4th January, the Governor 
General in Council is pleased to adopt. 


Scale of allowances to be granted to civil servants out of employment, nominated to 
act in the temporary charge of offices, either at the presidency or elsewhere. 


When acting in offices, the average|/Rate of officiatingjAdd subsistence money, 
monthly emoluments of which may} allowance _—per}_ according to the rank of 
be as follows. mensem. the individual. 

Writer or Factor, 162. 
' 662 or G44 


Not exceeding Sa. Rs. 1,500 "400 


Junior Merchant, 214. 


‘ Z Junior Merchant, 241. 
More than Sa. Rs. 1,506, but not 944 or 1,025 


psceeding. Se, 2.600 Senior Merchant, 325. 


Exceeding Sa. Rs. 2,800 Senior Merchant, 325. 





Sale of eatra or deputation allowances to be granted to individuals, «hen in charge 
of offices, distinct from those to which they are permanently appointed. 





When acting in offices, the averagel[f the office be at the samejIf at a different station, per 
monthly emoluments of which may Station, per meusem. mensein. 
be as fullows 





eR 











Not exceeding, per mensem, Sa. Rs, Sa. Rs. 150 Sa. Rs. 300 
1.500 
Move thau Sa. Rs. 1,500, but not Sa. Rs. 230 Sa. Rs. 400 


excecding Sa. Rs. 2,800 











i 
| Ps 
Exceeding Sa. Rs. 2,800 | Sa. Rs. 350 Sa. Rs. 500 





23, The extra allowances specified in the foregoing statements, are intended to 
preclude all claims on the part of the individual officiating to commission, which is 
considered to belong to the fixed incumbent, even during his absence, subject of course 
to the prescribed deductions. 

24. The extra and desutation allowances above specified are to be considered appli- 
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cable to civil servants in every branch of the service, with the exceptions especially 
provided for below. 

25. The Governor General in Council will determine the amount of the extra oy 
deputation allowance to be granted to the persons officiating as secretaries to Govern- 
ment, or as residents at foreign courts, as circumstances may in each instance render 
advisable. The same course will likewise be pursued when offices may be constituted 
for the attainment of local or temporary objects, similar to those at present held by the 
commissioner in Bogree, the commissioner in Behar, &c. &c. 

26. When the register of a provincial court, or the assistant to a magistrate, shall be 
nominated to the charge of the office of register of a zillah or city court, at the same 
station as that to which he is permanently attached, he is entitled to receive the fees 
authorized by the regulations on all suits actually decided by himself, as well as the 
fees for registering deeds, an arrangement which renders any further extra allowance 
unnecessary. 

27. In those cases in which the gentleman appointed to officiate in the situation men- 
tioned under the preceding head, No. 26, may belong to a different station, an extra 
allowance is to be granted at the rate of 5 rupees per diem. 

28. Whenever the services of any of the officers enumerated in the margin,’ may be 
required in the interior of their districts, or at any place within the limits of their re- 
ere local duties, no extra allowance for travelling, or on any other account, is to be 
granted, 

29. The foregoing rule is not however to be considered applicable to the superin- 
tendents of salt chokies, who on the ground of established usage will be authorized to 
charge, in a contingent bill, the bona fide expenses incurred by them in travelling 
through the extensive tracts of country respectively committed to their superin- 
tendence. 

$0. When registers to provincial courts, or assistants to any of the officers enume- 
rated in the margin,” shall be deputed into the interior of the districts to which they 
are attached, or employed at any place within the limits of their respective local duties, 
they are to receive an extra allowance at the rate of sa. rs. 5 per diem. 

31. When a register or acting register of a zillah or city court shall be deputed or 
employed in the manner stated under the foregoing head, he is to receive an extra 
allowance at the rate of sicca rupees 10 per diem. 

32. The additional extra allowance stated in the preceding head, No. 31, is intended 
to compensate for the loss of fees to which the officer so deputed or employed, will be 
subjected during his absence from his head station. 

33, The orders of Government in the judicial department, of the 13th October, 
1809, in regard to absentees, are to continue in full effect. 

34. These orders direct, that any civil officer, who may obtain leave of absence, shall 
forward 4 certificate to the auditor’s office, signed by the person to whom he may de- 
liver over charge, and from whom he may again receive charge of his office, specifying 
the date on which he may have relinquished, and on which he may have resumed, charge 
respectively. 

35. In cases in which it is not necessary, from the nature of the appointment, to 
depute a civil servant to relieve an officer who has obtained leave of absence, the indi- 
vidual leaving his station is to forward to the auditor a certificate from his immediate 
superior in office, or if he should have no immediate superior in office, or if circum- 
stances should render it impracticable to obtain such certificate, a notification attested 
by himself, stating the date of his quitting the station and the date of his return to it. 

36. The civil and commercial auditors will be instructed to pass all bills for extra 
and deputation allowances, provided for by the foregoing rules, without the delay of a 
reference to Government ; and the certificates stated in the preceding paragraphs are 
to guide them, in regard to the periods during which deductions are to be made from 
the salaries of absentees, and in respect to the dates from which the extra and deputa- 
tion allowances are to commence, and the periods when they are to cease. 

$7. The rules now established, in regard to extra and deputation allowances, are to 
take effect from the present date. 

38. Under the explanations furnished in the committee’s reports, the Governor Ge- 


"A jndge or magistrate of a zillah or city court—a collector of land revenue o1 of customs- 
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neral in Council entertains a confident hope, that the deductions which they have pro- 
posed to be made from the salaries of absentees, and the other sources of supply, which 
they have, on fair and equitable principles, suggested may be carried to the credit of 
the fund now established, will be fully sufficient to defray in future the expense which 
has hitherto fallen on the Honorable Company, of providing officers to discharge the 
duties of such absentees. But while on the one hand it is proper, that public officers 
should not be subjected to a higher charge than may be necessary to defray that ex- 
pense, it is on the other hand entirely consistent with the spirit of the present resolu- 
tions, that if the prescribed deductions shall not prove adequate to the object in view, 
the scale of them should be increased to such an extent as may be necessary for this 
urpose. 

i 39. In order, therefore, to enable Government to form a correct judgment on this 
point, His Excellency the Governor General in Council is pleased to direct, that the 
civil and commercial auditors be instructed to submit to Government, as soon after the 
30th of April in each year (commencing with April, 1818) as may be conveniently 
practicable, a statement for the past official year, showing— 

Ist, The total amount of the fund realized in their respective departments, by the 
authorized deductions from the allowances of absentees; by the interest, calculated at 
the rate of the Government loans, accruing on the arrears of those allowances retained 
in the public treasuries ; and by the forfeiture, from the period of their departure, of the 
salaries of those civil servants, who may go to sea on leave of absence, but who may 
die or be compelled to proceed to England, without returning to the presidency. 

2d, The total amount of the expenses actually incurred, whether for extra or deputa- 
tion allowance, or for travelling charges, in providing substitutes for public officers 
absent from their stations, from indisposition, or on account of their private affairs. 

40. In cases in which the officer deputed to officiate for an absentee may be ulti- 
mately confirmed in the appointment, the Governor General in Council is of opinion, 
that the expense of travelling charges originally incurred for the officer first mentioned, 
when proceeding to join the station, should not be debited to the fund, but be consi- 
dered as connected with the permanent appointment,— it being an expense which it 
would at all events have been necessary for Government to incur. 

41. The Governor General in Council will determine in each particular case, whe- 
ther the principle of the foregoing rules, both in regard to the deductions to be made 
from the salaries of absentees, and in respect to the scale of allowances to be granted 
to persons officiating for such absentees, shall be applied to persons not attached to the 
civil and military branches of the service, who may hold appointments under this 
Government. 

42. The accounts of the deductions made from the salaries of these officers, and of 
the expense incurred in providing substitutes to perform their duties, should be kept by 
the civil and commercial auditors, distinct from the statements they have beer! required 
by the foregoing rules to furnish annually to Government, in respect to the civil 
service. 
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Records and Reports. 


For the purpose of preventing injury to public or private rights, or pro- 
perty, by the loss, destruction, or removal, of the records of the courts of 
Judicature ; as well as with a view to facilitate the means of reference to them 
on all occasions requiring it; two native keepers of the records are appointed 
for each of the zillah and city courts, civil and criminal; the provincial courts 
of appeal and circuit ; and the courts of sudder dewanny adawlut and nizamut 
adawlut. They are to keep a register, in the Persian and Bengal languages 
in Bengal and Orissa, and in the Persian and Hindoostanee languages in the 
other provinces, of all the dewanny and foujdarry proceedings, documents, 
and other records of the courts to which they may be respectively attached, 
in a book to be attested by the official signature of the registers or assistants ; 
and are to see that the judicial records of the courts, committed to their care, 
are not destroyed by insects, damp, or otherwise ; as well as that they are not 
removed without the orders of the courts. For any neglect of this duty ; or 
if any records, entered in their registers, shall not be forthcoming, and they 
shall not be able to give a satisfactory account of them; they are liable to 
dismission from their offices. The several courts of civil justice are likewise 
required to keep a book of daily proceedings, in which every order or act of 
the court is to be minuted, in the languages above specified ; with references 
to the pleadings, depositions, exhibits, and other papers read and filed in each 
cause ; and to be attested with the signature of the judge; or in the pro- 
vincial courts and sudder dewanny adawlut with the signature of the register.’ 
For the information of the latter courts, the zillah and city judges are directed 
to furnish a monthly report of causes decided, by themselves, their registers, 
and the native commissioners in their respective jurisdictions, Also a half 
yearly report of depending causes ; to be transmitted in abstract only on the 
Ist July ; but with a Persian detail, on the 1st Janyary of each year, and an 
explanation of the reasons which may have prevented the decision of any 
causes included in a former half yearly report. Similar monthly and half 
yearly reports are required to be furnished by the provincial courts of appeal. 
And an abstract of the whole, including the causes decided by, or depending 
before, the sudder dewanny adawlut, is prepared by the register of that court ; 
and submitted, with the court’s remarks and orders upon the reports of the 
provincial, zillah, and city courts, for the information of the Governor Ge- 
neral in Council.* 


* The book of daily proceedings for causes tried by the registers to the zillah and 
city courts, and for all orders passed or acts done by them, in their judicial capacity, 
is also, of course, to be kept and attested by the register. 

* The printed circular orders of the court of sudder dewanny adawlut, under the 
head of Reports, contain full instructions to the zillah, city, and provincial courts, rela- 
tive to the periodical reports which are now required to be furnished by those courts 
respectively. It will be sufficient therefore to notice, in this place, that, on the 14th 
September, 1815, with a view to bring the monthly reports of civil causes decided in 
the zillah and city courts, as well as the half yearly reports of causes depending in those 
courts, under the inspection, in the first instance, of the provincial courts, the several 
zillah and city judges were directed to transmit their future reports to the sudder 
dewanny adawlut through the provincial court of the division. The provincial courts 
were, at the same time, instructed, on receipt of the prescribed monthly and half yearly 
reports from the zillah and city judges, to examine them with attention ; and call for 
any explanation that may be wanting under the regulations, or the circular orders of 
the sudder dewanny adawlut. After receiving the required explanations (which are to 
be furnished with the least practicable delay) the reports and explanations are to be 
forwarded by the provincial courts to the sudder dewanny adawlut, « accompanied by 
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any observations which may appear requisite for the information of the sudder dewanny 
adawlut, and of Government ; as well as any suggestions of a general nature, or rela- 
tive to the state of business in any particular court, which may be deemed expedient, 
with a view to expedite the decision of an arrear of civil causes, or for any purpose 
connected with the more efficient administration of civil justice.” The latest reports 
of depending civil causes, which can be immediately referred to, are those contained in 
a letter from the court of sudder dewanny adawlut to the vice-president in council, 
bearing date the 29th March, 1818. In par. 183 of that letter it is stated that the 
total number of depending original suits and appeals on the Ist January, 1817, was 
as follows :—= 

Before the zillah and city judges . . 12,387 

Before the registers . - - 8,339 





Before the sudder ameens ; . 29,041 
Before the moonsiffs  . ; A . 38,730 
In the provincial courts - «  « $,581 
In the sudder dewanny adawlut.. F 442 

Total . 92,520 


The court of sudder dewanny adawlut, after noticing that the above total, compared 
with the aggregate arrear of depending causes on the Ist January, 1813, (viz. 142,406) 
exhibited a reduction, in the last four years, of 49,886 ; add the following paragraph 
(134.):—* The entire number of depending causes must still appear formidable, if 
reference be not made to the annual number determined or adjusted. But the state- 
ments of actual decisions, nonsuits, and adjustments, in the years 1818, 1814, 1815, 
and 1816, which were submitted to Government on the 4th June last, show that the 
otal number disposed of, in each of those years, was as follows : 


In 1813. By zillah and city judges and assistant judges 8,208 
Byregisters 2. . 2. «© «© + 


By sudder ameens_ ; 


. 22,602 








By moonsiffs . . . . . 136,200 
By provincial courts - «6 «« « 4,128 
By sudder dewanny adawlut.. 72 
a 175,795 
In 1814. By zillah and city judges and assistant judges 6,070 
By registers a a ee 7,833 
By sudder ameens : 22,671 
By moonsiffs . i : : : » 127,471 
By provincial courts . 5 . - 1,096 
By sudder dewanny adawlut Sf ue 69 
———_—. 165,210 
In 1815, By zillah and city judges 5,744 
By registers . . . 8,958 
By sudder ameens_. : 26,702 
By moonsiffs 93,947 
By provincial courts . - ‘1,106 
By sudder dewanny adawlut : 85 
———— 138,537 
in 1816. By zillah and city judges . 6,618 
By registers . - «+ 12,066 
By sudder ameens » + $8,922 
By moonsiffs . me ~ +» 72,055 
By provincial courts er ee 1,181 
By sudder dewanny adawlu co tke OS 108 
——_—— 130,900 


Total of four years 


Annual average 


. «608,442 


ee 


152,110” 





- The stated diminution in the number of suits disposed of during the years’ 1815 
aud 1816, compared with 1813 and 1814, is chiefly ascribable to the abridged juris- 
uiction of the moousiffs, under the provisjons of Regulation 23, 1814, which were in 
force from the 1st February, 1815.” 


SUPERINTENDENT AND REMEMBRANCER, &c. 


Superintendent and Remembrancer of legal Affairs. 


The office of superintendent and remembrancer of legal affairs was insti. 
tuted on the 29th March, 1816, for the reasons stated in the following pre. 
amble to Regulation 8, 1816, passed on that date. 

** The duty of determining on the propriety of instituting or defending, on 
the part of Government, original suits or appeals in the several courts of civil 
judicature, rests under the existing regulations with the Governor General in 
Council, and with the several boards, acting under his authority in different 
departments. With a view to afford further facilities in the discharge of a 
duty which so materially involves the reputation as well as the interests of the 
Government, it is deemed advisable that an officer should be appointed, who, 
in the quality of superintendent and remembrancer of legal affairs, may aid 
the said authorities in such manner as may, on experience, be deemed most 
convenient, as well in the conduct of important suits and appeals when insti- 
tuted, as generally in deciding on the propriety of having recourse to the es- 
tablished courts of justice for the recovery or maintenance of the rights and 
interests of Government. It is conceived also, that the public convenience 
will be in other respects promoted by the appointment of an officer of this 
description, whose services may, in certain cases of more than ordinary im- 
portance, be available in matters of a criminal as well as of a civil nature ; 
and who may be employed by Government in the conduct of other judicial 
concerns, in any mode not inconsistent with the existing regulations. The 
following rules have accordingly been enacted, to be in force from the date 
of the promulgation of this regulation throughout the whole of the provinces 
immediately subject to the presidency of Fort William.” § 2. A cove- 
nanted servant of the Company shall be appointed to the office of superin- 
tendent and remembrancer of legal affairs.” § 3. ‘ It shall be competent 
to the Governor General in Council to avail himself of the services of the 
superintendent and remembrancer of legal affairs in the maintenance of the 
public interests, by directing him to furnish such aid in the conduct of cases 
in which Government may be concerned, in the civil or criminal courts of 
justice, as may be deemed advisable.” § 4. ‘ It shall moreover be the im- 
mediate duty of this officer to furnish an opinion on the merits of any case 
that may be referred to him for the purpose, either by the Government or by 
any other authority duly authorized by this regulation ; distinguishing clearly 
in each case whether the determination of the depending question rests upon 
matter of fact, or upon the provisions of the regulations of the British Go- 
vernment, or lastly upon the principles of the Hindoo and Mahomedan laws. 
In the last mentioned case, it shall be the duty of the superintendent and 
remembrancer uniformly to consult the proper law officer attached to the 
sudder dewanny adawlut, and nizamut adawlut, previously to submitting his 
opinion on the subject.” § 5. “ In carrying into effect the provisions of the 
second and third clauses of Section 3, Regulation 2, 1814,' and previously 


« These clauses are cited at length in the second volume of this Analysis, p. 423. 
They provide, in substance, for redress being granted to persons complaining of official 
acts, done by a collector of the land revenue or customs, a commercial resident, salt 
agent, opium agent, or other public officer amenable to the civil courts, when the supe- 
tior authority in each department may be of opinion that the party complaining has 
been aggrieved, and is entitled to redress. 
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publie authori. to determining on the propriety of authorizing a recourse to judicial process, 


ie may avai the board of revenue, the board of commissioners in the ceded and con- 


the services of quered provinces, the commissioner in Behar and Benares, and the board of 
tendeat ana trade, are authorized to call for the sentiments, and to avail themselves of 
remembrancer the assistance, of the superintendent and remembrancer of legal affairs, in such 
Secton 6.” manner as they may deem expedient, under the instructions which may be 
Hex: riba communicated to them for that purpose by the Governor General in Council.” 
clared applica. § 6, ‘ The provisions of Clause third, Section 37, Regulation 27, 1814, 
ble to the su- are hereby declared to be equally applicable to the superintendent and re- 


and renen. membrancer of legal affairs as to the other officers and authorities adverted to 


braneer of le- in that clause.” § 8. ‘In cases in which a party preferring a petition of 
sections. | complaint against a collector of the land revenue, or of customs, or against a 
uits insti. commercial resident, or other person amenable to the courts of civil judica. 
Clause 4, Sec- ture, for acts connected with his official duties, may not be considered entitled 
1912. Re & to redress from Government, under the provisions of Clause third, Section 3, 
be entered on Regulation 2, 1814; and who may consequently, under the fourth clause of 
ae that section, proceed to prosecute the case in the regular course of law ; such 

suit shall be entered on the file of the court, from the date on which the pe- 

tition was originally received, and the case shall be brought to a hearing and 


determination, in the order in which it would have been heard and deter- 
mined, had it been originally instituted on:such date.” 


Special Provisions for Zillah Cuttack. 


Provisions for © The provisions for administering civil and criminal justice in the foreign 
nine gestice settlements of Chandernagore, Chinsurah, and Serampore, which were enacted 
in foreign set- whilst those settlements remained subject to the authority of the British Go- 
ait’ yer Vernment, and were consequently stated in the first edition of this Analysis, 
the BritishGo- have been since superseded by the restoration of the whole of these settle. 
have been gu. Ments to the French, Dutch, and Danish governments, respectively, But, in 
yeiseded by concluding the present section, it will be proper to state the special provisions 
restoration of ‘ ° : 
those settle. Which have been enacted relative to zillah Cuttack, and first those con- 
ment tained in Regulation 11, 1816, “‘ for receiving, trying, and deciding claims 
‘eionsrelative to the right of inheritance, or succession, in certain tributary estates in zillah 
to zillah Cut- Cuttack.” 
ie Eke preamble to that regulation states the grounds of it, as follows :— 
Hegorata “ Whereas it is necessary that provision should be made for receiving, trying, 
tion, and deciding claims to the right of inheritance or succession in certain tri- 
butary estates in zillah Cuttack, which were excepted by Section 11, Regu- 
lation 14, 1805,” from the operation of the general rules for the administration 
of civil justice, established in the provinces of Bengal, Behar, and Orissa ; 
and whereas the nature of the tenures by which those estates are held, the 
character of the inhabitants, and other local circumstances, render it expedient 


that the estates in question should not be subject to partition, but should 


1 See preceding title of Vakeels, or Native Pleaders. It may be further noticed, that 
Section 7, of the regulation here quoted, has been also stated, under that title, as modi- 
fying the Second clause of Section 36, R. 27, 1814, relative to the nomination and 
appointment of the vakeels of Government in the courts of justice. 

* See notice of this section, under the head of Zillak and City Civil Courts, p. 30. 
The tributary estates excepted from the general regulations by Section 11, R. 14, 1805, 
are those specified in Section 2, of the present regulation. 
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descend entire and undivided, to the persons respectively having the most 
substantial claim according to local and family usage; the following rules 
have been enacted to be in force from the date of the promulgation of this 
regulation, in zillah Cuttack.” § 2, * All claims to the right of inheritance, 
or succession, to any of the undermentioned tributary estates, are to be heard, 
tried, and determined, in the first instance, by the superintendent of the tri- 
butary mohauls in zillah Cuttack. ; 
Killah - Neelgery, 


Ditto - Bankey, 
Ditto - Joormoo, alias Duspullah, 
Ditto - Nursingpore, 
Ditto - Angole, 
Ditto - Talcher, 
Ditto - Autgurh, 
Ditto - Keonjur, 
Ditto - Kindeaparah, 
Ditto + Neahgurh, 
Ditto - Rampore, 
Ditto - Hindole, 
Ditto - Teegereah, 
Ditto - Burumbah, 
Ditto - Dekenal. 


The territory of Mohurbunge.” 

§ 3. “ The superintendent in deciding cases of the above nature, shall be 
generally guided by the established laws and usages of the respective tributary 
estates. Provided however, that the estates: above enumerated shall in no 
case be considered liable to be divided according to the Hindoo law, but shall 
descend entire to the person having the most substantial claim according to 
local and family usage.” § 4. “‘ The superintendent is prohibited from 
taking cognizance of any suit, the cause of action in which shall have 
arisen antecedent to the 14th day of October, 1803, the date on which 
the fort and town of Cuttack were surrendered to the British arms. 
§ 5. The established pleaders of the zillah court shall attend the superinten- 
dent’s court, to be held in the court house’ of the zillah adawlut : and they 
shall receive the same fees as are authorized on the pleading of causes in the 
zillah courts; subject of course to the prescribed rules in the cases of pau- 
pers.” § 6, ‘** The Hindoo law officer of the zillah court is to expound the 
Hindoo law, in all cases wherein it may be requisite for the due determina- 
tion of causes pending before the superintendent.” § 7. All processes 
issued in suits instituted under this regulation shall bear the official seal and 
signature of the superintendent ; and shall be executed by the officers on his 
establishment, in like manner as all similar processes issued by the judge of 
the zillah court are executed; and any disobedience and resistance to his 
process shall be liable to a fine to Government to be fixed by the superinten: 
dent, subject to the confirmation of the court of sudder dewanny adawlut ; 
or, if the offender be a landholder or sudder farmer, and the case appear to 
call for it, by a confiscation of his estate or farm ; commutable toa fine by 
the sudder dewanny adawlut, or Governor General in Council.” § 8. 7 
the trial of all suits instituted under this Ae lear the superintendent - a 
be guided by the general rules prescribed for the trial of civil causes, ae ore 
the judges of the zillah courts, subject to the special provisions containe a 
this regulation, or in points not specially provided for, to any chase 
the general rules, which may be found expedient, and may be spastic y 
the court of sudder dewanny adawlut.” § 9. * It shall not be doh ae 
use stampt paper for the plaints, pleadings, decrees, or any papers re 
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suits instituted under this regulation, nor shall any durkhaust on stampt paper 
be required for the admission of exhibits, or the issue of summonses to wit- 
nesses, in such suits, when tried in the first instance, or in appeal.” § 10. 
‘¢ When the plaintiff or defendant may appoint a pleader, to prosecute or de- 
fend a suit, under this regulation, he shall deposit in the court a sum equal 
to the amount of the pleader’s fee; unless from the oath, or solemn declara- 
tion of the party, or from the evidence of two credible witnesses, the super- 
intendent shall be satisfied of the inability of the plaintiff, or defendant, to 
make such deposit ; in which case he shall be admitted as a pauper, and the 
stated deposit shall not be required.” § 11. ‘ In all suits decided and or- 
ders passed by the superintendent under this regulation, an appeal from his 
decisions and orders shall lie to the court of sudder dewanny adawlut, pro- 
vided that the petition of appeal be preferred within three months after the 
decree or order appealed from, shall have been passed.” § 12. ‘* The pe- 
tition of appeal shall be presented to the superintendent, and shall contain a 
full and explicit statement of the appellant’s objections to the decree or order 
from which he is desirous to appeal. The appellant if not admitted as a pau- 
per under Section 10, shall, at the same time, tender good security for the 
payment of any costs which may be adjudged on the determination of the 
appeal by the sudder dewanny adawlut ; or if unable to give such security, 
shall make oath or subscribe a solemn declaration to his inability, or adduce 
two creditable persons to prove the same.” § 13. ‘* On receipt of the peti- 
tion of appeal, with the prescribed security, or proof of inability required in 
failure thereof, the superintendent shall cause a copy to be made of the de- 
cree or order from which the appeal may be required, and within fifteen 
days shall certify and transmit the same, with the petition of appeal, to the 
court of sudder dewanny adawlut.” § 14.  First—When the court of 
sudder dewanny adawlut may admit the appeal, they will cause a precept to 
be issued under the seal of the court, and the signature of the register, ad- 
dressed to the superintendent, requiring him, within such period as may be 
limited by the precept, to furnish a complete record of all papers received, 
and proceedings held in the case; and also to call upon the respondent or 
respondents for his or their answer ; or to appear in person or by vakeel, with- 
in a certain time before the sudder dewanny adawlut, and deliver his or their 
answer to that court.” Second. ‘The superintendent on receipt of the pre- 
cept shiall comply with the exigency thereof, as required; or in the event of 
his not being able to carry the same into complete execution within the pre- 
scribed period, shall certify the same to the court of sudder dewanny adaw- 
lut, with notice of the period within which a further return will be made.” 
§ 15. “ It shall be optional with appellants and respondents in appeals to the 
sudder dewanny adawlut, under this regulation, to attend in person, or by 
vakeel, for the prosecution or defence of their appeals before that court; or 
to deliver their proceedings to the superintendent of the tributary Mehals ; 
who, in the latter case, shall forward them, as soon as received, to the sudder 
dewanny adawlut, and communicate to the parties any orders which may 
be issued by that court.” § 16. In cases wherein it may appear to the court 
of sudder dewanny adawlut, that the cause in appeal has not been suffi- 
ciently investigated, and consequently that further evidence is required for the 
just determination of it, that court is empowered to refer the cause back 
for further trial and judgment to the superintendent ; or to direct that fur- 
ther evidence be taken and transmitted to the court.” § 17. The provisions 
contained in Section 8, by which the decisions passed by the superintendent 
are to be governed, shall be considered equally applicable to the deci- 
sions of the sudder dewanny adawlut in all appeals under this regulation.” 
§ 18. * The pri:ciples of the several provisions contained in Sections 4, 5, 
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6, 8, 9, and 10, of this regulation, shall also be considered applitable to all 
appeals from decisions or orders of the superintendent of the tributary Me. 
hals in zillah Cuttack, which may come before the court of sudder de. 
wanny adawlut.” § 19, ‘* First. In cases of appeal to the sudder dewanny 
adqwlut, from any decree or order of the superintendent involving a transfer 
of property, or any change in the actual possession of property, the decree 
or order appealed from shall not be carried into execution during the ap. 
peal to that court, provided the appellant shall give good and sufficient se- 
curity for the performance of the final decision, which may be passed upon 
the appeal; and in no instance shall the superintendent cause to be carried 
into execution any such decree or order passed by him, until the period al- 
lowed for the appeal may have elapsed. Second. In the event of the ap- 
pellant’s not giving security for staying the execution of the decree appeal- 
ed from, and of its being consequently put into execution whilst an appeal is 
pending, good and sufhicient security shall be taken from the respondent 
for the performance of the final decision which may be passed upon the ap- 
peal. Z%zrd. In case neither party shall be able to give the requisite secu- 
rity, the estate in dispute shall be attached by order of the superintendent, 
until the security required shall be received, or until the final determination 
be passed by the sudder dewanny adawlut upon the case. Fourth. No de- 
cree or order, whether of the superintendent of the tributary Mehals, or of 
the sudder dewanny adawlut, involving a transfer of the property or an ac- 
tual change in the possession of any of the estates enumerated in Section 2, 
of this regulation, shall be carried into execution, without a previous com- 
munication being made by the sudder dewanny adawlut to Government; in 
order that sufficient time may be afforded for the adoption of any precau- 
tionary measures which may be eventually judged requisite to support and 
enforce the execution of the decree or order without hazard to the public 
tranquillity.” § 20. ‘* Jirst. The judgments of the sudder dewanny adaw- 
lut shall be final and conclusive in all appeals heard and determined by that 
court under this regulation, within the limitation of appeals to the King in 
Council, prescribed by the Statute 21, George III. Cap. 70, Section 21 
viz. five thousand pounds or sicca rupees 43,103. Second. If the amount or 
value adjudged shall, exclusive of costs of suit, exceed the sum of £5,000, 
or s.cca rupees 43,103, a further appeal will he open to His Majesty in Coun- 
cil; and shall be received by the sudder dewanny adawlut, under the pio- 
visions which have been enacted for receiving such appeals in Regulation 16, 
1797.” 

Considerations connected with recent disturbances in Cuttack, having 1¢en- 
dered it expedient that the officer discharging the functions of judge and 
magistrate of Cuttack should, for the present, be vested with authority to 
remove the native ministerial officers attached to the judicial establishment of 
that district, and to appoint individuals to succeed to vacant offices on his 
establishment, without applying for the previous sanction or confirmation of 
the provincial court of appeal and circuit for the division of Calcutta; the 
following rules were passed in Regulation 22, 1817, to take effect from the 
promulgation of that regulation. 

§ 2. “ First. Such parts of the existing regulations as require that the pro- 
vincial court of appeal and circuit shall confirm the appointment, removal, 
and resignation of certain native ministerial officers, including the record 
keepers, moonsiffs, and sudder ameens, employed under the authority ot the 
ziljah ind city judges and magistrates, shall not have effect in the zillah of 
Cuttack, Second. ‘The officer discharging the functions of judge and magh- 
trate of Cuttack, is hereby vested with full authority to remove and ap- 
point, or to accept the resignations oe the officers above alluded to, without 

9 


193 


ciples of Sec- 
tions 4, 5, 6, 8, 
9, and 10, of 

this regulation. 


Section 19, 
Lyect ion of 
the aceree 
passed by the 
superinten- 
dent to be 
postponed if 
the appellant 
shall give suf- 
fictent secu. 
nity. 


If appellant 
fail to give x 
Culity the de- 
ercee shall be 
cxccuted, pio- 
vided the 1e- 
spondent gives 
snflicient secu 
nity, 

Lo case ucither 
party shall be 
able to give 
the requisite 
sccurity the 
(state shall be 
attached. 
Previous to 
the execution 
of any decree, 
a communica- 
tion must be 
male to Go- 
verniment, 


Section 20. 
To what a- 
mount the de- 
cisions of the 
sudder dewan- 
ny adawlut 
shall be final. 
An eppeal to 
the ting and 
Counen may 
be made in 
Ceitditl Cases, 


Preamble to 
Regulation 22, 
1Si7 


S ction 2 

R Jes regard- 
mig appot- 
ment and re- 
nut ih. of Na- 
tive othcers 
ty court of 
cement, not to 
hase etlectin 
Cuttack. 

Lhe judge and 
magistiate of 
Cuttach vest- 


194 SPECIAL PROVISIONS 


‘d with ower the previous sanction of the provincial court of appeal and circuit for the 


ty remove and 7 
appoint, or to. Givision of Calcutta. ! 
accept such The following further provisions for the appointment of a commissioner, 


Further prosi- to be vested with special powers in the administration of civil affairs in zil- 
“GUS TOr ap- 


pointmentofa lah Cuttack, were passed on the 28th April, 1818; and included in Re- 


pameant one gulation 5, 1818. «* Whereas considerations connected with the present state 
in zillah Cut- 


ce of the district of Cuttack, and with the nature of the disturbances which re- 
Preamble to cently prevailed in various parts of that district, have rendered it expedient 
Regulation 5, os fi h 7 d f 
Its. that a commissioner should be deputed for the temporary superintendence 0 


the civil affairs of the said district ; and whereas it is necessary, with a view 
to the prompt and effectual execution of the important duties assigned to the 
commissioner, that he should be vested with special powers as well in the ad- 
ministration of civil and criminal justice, as in the superintendence of other 
local duties hitherto conducted by the boards of revenue and trade; the 
Vice-President in Council has been pleased to enact the following rules, to 
be in force within the local limits of the district of Cuttack, from the date on 


Section 2. which the commissioner may assume the charge of his office.” § 2. “The 
‘Lhe powers er- 


vicitedin Cut. provisions of the existing regulations, by which the board of tevenue, the 


tack by the board of trade, the provincial court of appeal and circuit for the division of 
board: on’ Calcutta, and the local committee for superintending the embankments, are 


trade, the pro- respectively authorized or directed to exercise any powers or functions, or to 
ofCaleutta, discharge any duties in the administration of the civil affairs of the district of 


andthe local (Cuttack, are hereby suspended.”? § 3. ‘* A commissioner shall be deputed to 
committee for 


superintend- the district of Cuttack, who shall be authorized, from the date on which he 
ing ine a‘ May assume the charge of his office, to exercise and discharge the whole 
aresuspended. Of the powers and duties heretofore exercised and discharged with regard to 
Section # jon. the affairs of that district, under the regulations in force, by the board of 
ertobede- revenue, by the board of trade, by the judges of the provincial court of 
ae to Cut" appeal for the division of Calcutta, either individually or collectively, and by 
special powers. the judges of the court of circuit for the division of Calcutta, either indivi- 


section4, dually or collectively, and by the local committee of embankments.” § 4. 


Jud eot Cir- rt} e ee . e ° 
Sine The foregoing provisions shall not operate to prevent the judge of circuit, 


the jail deli Who is now holding the sessions of jail delivery of the zillah of Cuttack, 
oe cou from completing that duty under the regulations heretofore in force; but 
plete the du- from and after the completion of the present sessions, the sessions of jail 
ties Orion, delivery of the zillah of Cuttack shall be held from time to time by the 
Commissioner COmmissioner, at such periods as he may judge most expedient for the pub- 
en” lic service.” § 5. “ First. The records of civil suits of every description, 
ture sessions Originating in the district of Cuttack, which may be depending before the 
Osan Genes. provincial court for the division of Calcutta, whether in appeal from the de- 


ection 5. cision of the zillah court of Cuttack, or instituted in the first instance in the 
pending in the Provincial court, shall be transferred to the commissioner ; and such cases, 


provincial as well as all other civil cases coming under his cognizance, shall be investi- 
Court oF Cale 


cutta to he gated and decided by him, at any place or places situated within the limits 


transferred to of the district of Cuttack, under the same powers as are vested in the jud- 
4 oo 


sioner: ges of the provincial court, either individually or collectively. Second. ‘he 
a pene pleadings and the management of suits which may be brought under the 
any placewith- Cognizance of the commissioner in Cuttack, shall be conducted, either by the 
in the limits i . : A 
Fr Cntimk. parties themselves, or by agents duly authorized by them for that purpose ; 
The pleadings And it shall not be requisite that any regular pleaders should be attached to 
vot required the court of the commissioner, or that any duties in the court of the com- 
ducted by re- 

Fular pleadeis. . 


* This clause hos been rescinded by Section 7, of R. 5, 1818, cited in the Sequel : 
but is here inserte !, as introductory to that regulation. 


FOR ZILLAH CUTTACK. 


missioner should be performed by such pleaders. Third. The commis- 
sioner in Cuttack, shall be empowered to dispense with the rules contained 
in Sections 3, 4,5, 6, and 7, Regulation 28, 1814, in all instances in 
which he may judge it expedient to permit persons to sue, either in his own 
court, or in the zillah court of Cuttack, as paupers, without requiring such 
persons to fulfil the conditions specified in those sections. Fourth. The 
commissioner in Cuttack, and the judge and magistrate of that district, shall 
also be respectively empowered to dispense with the rule contained in Sec- 
tion 19, Regulation 28, 1814, in all instances in which they may judge it 
expedient.’ Jifth. The orders and decisions passed by the commissioner, 
in original civil suits, or in appeals cognizable by him, whether regular or 
summary, shall be to all intents and purposes final and conclusive—Provided 
however, that an appeal shall lie to the sudder dewanny adawlut, from the 
decisions of the commissioner on civil suits, which from their amount or 
value may be appealable to the King in Council, under the provisions of the 
existing regulations.” § 6. ‘* Nothing contained in this regulation, shall be 
construed to affect or alter the powers vested in the court of nizamut adaw- 
lut, with regard to the administration of criminal justice in the district of 
Cuttack ; and the commissioner in Cuttack will stand in the same relation to 
the court of nizamut adawlut, as the judges of the provincial court of circuit 
for the division of Calcutta have hitherto stood, either in their individual or 
in their collective capacity.” § 7. ‘* The provisions of Regulation 27, 1817, 
are hereby rescinded ; and the commissioner in Cuttack shall exercise the 
same powers in confirming the appointment and removal of the native offi- 
cers of the judgé and magistrate of Cuttack, as are exercised by the provin- 
cial courts of appeal and circuit, with regard to the appointment and removal 
of the native officers on the establishment of the zillah judges and magistrates 
generally.” § 8. “ The judge and register of zillah Cuttack are.hereby em- 
powered to hold their court for the investigation of summary suits, regarding 
rent or dispossession from lands, in any part of the district of Cuttack; and 
it shall be competent to the commissioner, with: the sanction of the Governor 
General in Council, to employ the registers or the assistants to the judge and 
magistrate of Cuttack, on local duties in the territorial department, when such 
employinent shall appear calculated to promote the public service.” 


t See the whole of the rules contained in R. 28, 1814, under the title of Judicial 
fees ; and exemption of paupers. 
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SECTION III. 


SUBJECTS CONNECTED WITH CIVIL JUSTICE: 


LOANS, INTEREST, AND MORTGAGES. 


To promote the circulation of money, and encourage commerce, it has, in 
almost all countriés, been deemed expedient to sanction by law the receipt of 
a just consideration for the use of money, proportioned to its actual value 
or price ; which depends upon the quantity of current specie and the general 
demand for it; and to the risk incurred in lending it; subject to penalties 
for excessive and illegal interest, or, as commonly denominated, usury. * 
But the Mahomedan law, which in this and other intances is borrowed from 
the Mosaic, forbids the taking of interest for the use of money, upon loans 
from one Musulman to another, and has not regulated the rate of it, when 
allowed to be taken from a hostile infidel.* The Hindoo law permits inter- 
est to be taken (with some exceptions) and has prescribed the rates to be re- 
ceived with, or without, a pledge, or surety. But the legal rates vary ac- 
cording to the cast, or class, of the borrower; as well as under other cir- 
cumstances of time and place ; and a considerable difference of construction 
has been given, by the commentators upon the Hindoo law of contracts, to 


* Vide Blackstone, Vol. II. page 454. He remarks that the exorbitance or mode 
ration of interest for money lent depends upon two circumstances; the inconvenience 
of parting with it for the present, and the hazard of losing it entirely. The inconve- 
nience to individual lenders can never be estimated by laws; the rate therefore of gene- 
ral interest must depend upon the usual or general inconvenience. This results en- 
tirely from the quantity of specie or current money in the kingdom.” But in this case, 
it seems to be the general demand for money, by those who want it; rather than the 
inconvenience of parting with it, to those who possess it; which regulates, or ought to 
regulate, the rate of legal interest. It has been questioned indeed whether any limita- 
tion of interest should, in policy, be fixed by law; but the laws of England have made 
the lender at illegal interest liable to a penalty of treble the amount of the sum lent; 
besides declaring void all usurious bonds, contracts, and assurances; and their com- 
mentator, distinguishing ‘* between a moderate and exorbitant profit; to the former of 
which we usually give the name of interest ; to the latter the truly odious appellation 
of usury,” observes that ‘¢ the former is necessary in every civil state, if it were but 
to exclude the latter. which ought never to be tolerated in any well regulated society.” 

2 See Hamilton’s translation of the Hedaya, Vol. II. chapters oy « Ribba or usury” 
cud « sirf sales.” 
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the texts which respect the limitation of interest, and the invalidity, or immo- 
rality only, of usurious loans and engagements.' Moreover, the Hindoo 
legislators have expressly sanctioned, and the Musulman governments of India 
appear to have tolerated, directly or indirectly, the customary interest of the 
country ; which, in the plan for the administration of justice proposed by the 
committee of circuit in the year 1772, is stated to ‘* have amounted to the 
most exorbitant usury.” It was therefore judged necessary to prescribe a 
fixed and general rule for the limitation of interest, to be received and paid, 
in all cases of loan and debt ; and the eighteenth article of the plan above- 
mentioned established the following rates, ‘ as well for past debts, as on fu- 
ture loans of money; viz. on sums not exceeding one hundred rupees prin- 
cipal, an interest of three rupees two annas per cent. per mensem, or half an 
anna in the rupee : on sums above one hundred rupees principal, an interest 
of two rupees per cent. per mensem. ‘The principal and interest to be dis- 
charged according to the condition of the bond: and all compound interest, 
arising from intermediate adjustments of accounts, to be deemed unlawful 
and prohibited.” It was further provided (by the 18th and 19th articles) 
that “* when a debt is sued for upon a bond, which shall be found to specif: 

a higher interest than the established rates, the interest shall be wholly forfeit- 
ed to the debtor, and the principal only be recoverable; and that all attempts 
to elude this law, by deductions from the original loan under whatever deno- 
mination, shall be punished by a forfeiture of one moiety of the amount of 
the bond to Government and the other half to the debtor.’ Also that “all 
bonds shall be executed in the presence of two witnesses.” ‘These provisions 
were continued in the 22nd and 2rd articles of the judicial regulations passed 
on the 2&th March, 1780, with the following qualifications. ‘In cases of 
future loans, no higher interest to be allowed than two per cent. per mensem, 
or twenty-four per cent. per annum, where the principal shall be under one 
hundred rupees; and one per cent. per mensem, or twelve per cent. per 
annum, where the principal shall exceed one hundred rupees. It shall be 
further in the discretion of the superintendent of the dewanny adawlut, in 
cases of past loans, on a review of the circumstances of the debt, and condi- 
tion of the debtor, to settle the payment of the debt according to a known 
and established custom of the country; namely, where the interest has accu- 
mulated so as to exceed the principal, to reduce it to one half of the princi- 
pal, or where the interest has exceeded one half of the principal to reduce it 
to a quarter. That all bonds shall in future be executed in the presence of 
two subscribing witnesses; this is not however to apply to bills of exchange, 
receipts, or notes of hand, in which the custom of the country is to be re- 
ferred to and abided bv.”’ Provisions to the same effect, with a modification 
to admit of a judgment upon bonds, though not proved by two witnesses, 
on proof of payment of the amount, or the receipt of some other valuable 
consideration, were included in the 21st, 22d, and 25th articles of the regula- 
tions of the 5th July, 1781, and in the 15th article of the printed supplement 
thereto, itis stated, that “the judge of the mofussil dewanny adawlut of 
Patna having represented to the Governor General and Council, that there 
were numerous complaints brought before him for debts due on mortgage 


™ The provisions of the Hindoo law on loans, interest, and pledges, are fully stated 
in the three first chapters of Mr. H. Colebrooke’s translation of the dige’t on contracts 
and successions, compiled under the superintendence of the late Sir W. Jones, and 
commented upon by Jaganna't’ha Tercapanchanana, an eminent pundit, who was |i- 
ing when the first edition of this Amalysis was printed, at the advanced age of one 
hundred aud eight years: and resident at Tirveny, about thirty miles from Calcutea 5 
where, surrounded by four generations of his descendants, in number nearly au hun. 
dred, he gave daily lectures to his pupils upon the principles of law and philosophy. 
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bonds ; by inquiry into which, the receipts from the subject mortgaged often 
appeared to have more than doubled the original loan; he considered these 
as cases of such hardship, as to request the honorable board’s instructions 
how to proceed relative to them, as such practices, however conformable to 
the custom of the Behar province, appeared to him in the light of a palpable 
evasion of the 21st article of the regulations; wherefore he proposed that 
only the same interest should be allowed on mortgage bonds, that is, by the 
abovementioned article of the code, allowed on other bonds; and that the 
mortgaged property should be redeemed whenever the original, with the sim- 
ple interest arising thereon, should be or have been discharged by the mort- 
gagee ; which propositions having, on the 13th June, 1783, met with the 
honorable board’s approbation, the judge was directed to act accordingly ; 
and this is therefore to be considered as a general rule throughout the pro- 
vinces.” It is unnecessary to specify Section 21, of the revised regulations 
for the civil courts, passed on the 27th June, 1787; as it was annulled, and 
the 21st article of the former regulations of 5th July, 1781, restored, on the 
19th August, 1789. It is also immaterial to notice the alterations made in 
the former rules, respecting interest and mortgages, by the resolutions of 
Government under dates the 28th, 29th, 30th, and 31st October, 1790; as 
they have been since more fully provided for. But it is requisite to add, as 
preliminary to the existing rules, that by a regulation passed on the 23d No- 
vember, 1792, it was enacted that, from the first day of January, 1793, the 
limitation of interest, upon all debts, or other causes of action, arising subse- 
quently to that date, should be fixed at the rate of twelve per cent. per an- 
num, whether the principal amount be more or less than one hundred sicca 
rupees. * . 

The foregoing observations and recital have been stated for the purpose of 
explaining the following provisions contained in Regulation 15, 1793, for 
fixing the rates of interest (to be adjudged) on past and future loans, in Ben- 
gal, Behar, and Orissa. § 2. “If the cause of action shall have arisen be- 
fore the twenty-eighth day of March, one thousand seven hundred and eigh- 
ty, the courts of civil judicature are not to decree higher or lower rates of 
interest than the following : on sums not exceeding one hundred sicca rupees, 
three rupees and two annas per cent. per mensem, or thirty-seven rupees and 
eight annas per cent. per annum; on sums exceeding one hundred sicca 
rupees, two per cent. per mensem, or twenty-four per cent. per annum.” 
§ 3. ‘Ifthe cause of action shall have arisen at any period between the 
twenty-eighth day of March, one thousand seven hundred and eighty, and 
the first day of January, one thousand seven hundred and _ ninety-three, 
no higher or lower rates of interest than the following are to be decreed : 
on, sums not exceeding one hundred sicca rupees, two per cent. per men- 
sem, or twenty-four per cent. per annum; on sums exceeding one hun- 
dred sicca rupees, one per cent. per mensem, or twelve per cent. per 
annum.” § 4. ‘If the cause of action shall have arisen on or after the first 
day of January, one thousand seven hundred and ninety-three, the courts 
are not to decree any interest, on any sum whatever, above the rate of 
twelve per cent. per annum.” § 5. ‘* If in any of the cases specified in Sec- 
tions 2, 3, and 4, a lower rate of interest, than any of the rates therein 
authorized to be awarded, shall have been stipulated between the par- 
ties, no higher rate of interest than the rate so stipulated is to be decreed,” 


™ Twelve per cent. per annum is also the limitation of interest, to British subjects 
in the East Indies, fixed by the Statute 13, G. III. Cap. 63, and ¢30, from the lst Au- 
gust, 1774; under penalty of forfeiting treble value of any loan at higher interest 
direct or indirect, with costs, besides making void all bonds, contracts, and assurances, 
executed after the above date, for the principal, 


LOANS, INTEREST, AND MORTGAGES. 


§ 6. “If the interest on any debt, calculating according to the rates allowed 
by this regulation, shall have accumulated so as to exceed the principal, the 
courts are not, in any cases whatever (excepting the cases specified in Section 
12,) to decree a greater sum for interest than the amount of such principal”! 
§ 7. ‘* The courts are not to decree any compound interest, arising from in- 
termediate adjustments of accounts. This rule however is not to extend to 
cases in which accounts between the parties shall have been adjusted, and the 
former bonds or agreements cancelled, and new bonds or agreements taken 
for the aggregate amount of the principal and the legal interest remaining due 
upon the adjustment, consolidated into principal.” § 8. ‘“* The courts are 
not to decree any interest whatever, in any case where the bond or instrument 
given for the security and evidence of the debt shall have been granted on or 
subsequent to the twenty-eighth day of March, one thousand seven hundred 
and eighty, and shall specify a higher rate ot interest than is authorized by 
this regulation to have been given and received subsequent to that date.” 
§ 9. “ Nor to decree any interest whatsoever in favor of the plaintiff, in any 
case where the cause of action shall have arisen on or subsequent to the 
twenty-eighth day of March, one thousand seven hundred and eighty, where 
a greater interest, than is authorized by this regulation, shall have been re- 
ceived, or stipulated to be received, if it be proved that any attempt has been 
made to elude the rules prescribed in it, by any deduction from the loan, or 
by any device or means whatever ; nor to give any other judgment, but for 
the dismission of the suit, with costs to be paid’by the plaintiff.” § 10. “ In 
cases of mortgages of real property, executed prior to the twenty-eighth day 
of March, one thousand seven hundred and eighty, in which the mortgagee 
may have had the usufruct of the mortgaged property, whether he shall have 
held it in his own possession or not, the usufruct is to be allowed to the mort- 
gagee in lieu of interest, agreeably to the former custom of the country, (pro- 
vided it shall have been so stipulated between the parties) until the above- 
mentioned date ; subsequent to which the same interest to be allowed on such 
mortgage bonds, and also on all bonds for the mortgage of real property 
which have been entered into on or since that date, or that may be hereafter 
executed, as is allowed on other bonds, which have been or may be granted 
on or posterior to such date, and no more; and all such mortgages are to be 
considered as virtually and in effect cancelled and redeemed, whenever the 
principal sum, with the simple interest due upon it, shall have been realized 
from the usufruct of the mortgaged property, subsequent to the twenty-eighth 
day of March, one thousand seven hundred and eighty, or otherwise liqui- 
dated by the mortgager.” § 11. ‘For the adjustment of accounts in the 
cases of mortgages specified in Section 10, where the mortgagee shall have 
had the usufruct of the mortgaged property, the mortgagee Is to be required 
to deliver in the accounts of his gross receipts from the property mortgaged, 
and also of his expenditures for the management or preservation of it. ‘The 
mortgagee is to swear, or (if he be of the description of persons whom the 
courts are empowered to exempt from taking oaths) to subscribe a solemn 
declaration, that the accounts which he may deliver in ave true and authentic. 
‘The mortgager is to be permitted to examine the accounts, and after hearing 
any objections he may have to offer, or any evidence that either party may 
have to adduce respecting them, the court is to adjust the account. 

§ 12. * The rules contained in the preceding sectiofls are not to be consi- 


* This provision has no reference to the interest upon sums adjudged, which i> ‘s 
thorized and directed by Section 3, Regulation 13, 1796, when 4 judgment appr 7 
from may be confirmed. Vide section referred to, under the head ot Provineia 
Courts, p. 121. 
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dered to extend to respondentia loans, or policies of insurance ; the interest 
on which is to be regulated by the terms of the deeds, and the laws and usages 
which prevail respecting such transactions.” . 

By Section 15, Regulation 3, 1793, the provision before in force, respect- 
ing the evidence required for the proof of bond debts, was continued in the 
following terms. ‘‘ The zillah and city courts are prohibited decreeing the 
payment or satisfaction of any sum due on a tamassook or bond, which may 
have been entered into after the 28th March, 1780, unless the bond shall be 
proved to have been executed in the presence of two credible witnesses, or 
the payment of the sum demanded on the bond, or some other valuable con- 
sideration for it having been received, shall be proved to the satisfaction of the 
court. But the restriction contained in this section is not to extend to any 
bills of exchange, receipts, or notes of hand ; in the determination on which 
the custom of the country is to be abided by.” This rule was extended to 
the province of Benares, with respect to bonds executed after the 1st July, 
1795, by Section 9, Regulation 7, 1795 ; with an additional restriction that 
it should not be applied to ‘ the dealings and money transactions amongst 
mahajuns and shroffs; in which the established customs observed and en- 
forced amongst them are to be adhered to by the courts in their inquiries and 
decisions.’ ‘The provisions contained in the several sections of Regulation 
15, 1793, above cited, were also declared, in Section 2, R. 17, 1806, * to 
extend to the province of Benares, from the commencement of the ensuing 
year, 1807, A. C. corresponding with the 19th Poos of the Bengal year 1213, 
and 7th Poos of the Fussily year, 1214 ; subject to the following modifica- 
tions.’ § 3, “ Instead of the limitations of interest specified in Sections 2 
and 3, Regulation 15, 1793, if the cause of action shall have arisen before 
the period stated in the preceding section, the courts of civil judicature are to 
decree whatever rate of interest may have been voluntarily stipulated ; or, if 
interest be payable in any case wherein a specific rate may not have been sti- 
pulated, according to the law and usage of the province ; in conformity with 
the spirit of Section 9, Regulation 7, 17953 which directs, with respect: to 
bills of exchange, receipts, or notes of hand, that the custom of the country 
is to be abided by; and ‘with respect to dealings and money transactions 
amongst mahajins and shroffs, that the cstablished customs observed, and en- 
forced, amongst them, are to be adhered to by the courts in their inquiries 
and decisions.” § 4, “ If the cause of action shall arise after the period spe- 
cificd in Section 2, of this regulation, the courts are not to decree any interest 
above the rate of one per cent. per mensem ; or twelve per cent. per annum.” 
§ 5. “ The forfeiture of interest, for stipulation of a higher rate than what is 
authorized, enacted by Section 8, Regulation 15, 1793, and the forfeiture of 
principal and interest, in cases of attempts to elude the prescribed rules, by 
deductions from the principal, or other devices, provided against by Scction 9, 
Regulation 15, 1793, shall not be considered applicable to any loans actually 
and bona fide contracted, or to any bonds or other instruments voluntarily 
given for the evidence and security of such loans, previously to the period 
stated in Section-2, of this regulation.” § 6. ‘ The rule contained in Section 
10, Regulation 15, 1793, for the redemption of mortgaged property whenever 
the principal sum lent, and the simple interest due thereupon, shall have been 
realized from the usufruct, is to be considered in force, throughout the pro- 
vince of Benares, from the commencement of the Fussily year 12143; but 
shall not be applied retrospectively, in opposition to any subsisting engage- 
ment, voluntarily contracted before the period fixed for the operation of this 
regulation.” ; 

Under the prob hition of the Mahomedan law, agairst the taking of interest 
upon money lent ; as well as for the greater,security of money lenders, whe- 
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ther Hindoo or Mahomedan, by having a pledge equivalent, or superior in 
value, to the sum advanced by them ; it has long been a prevalent practice to 
borrow money on the mortgage, and conditional sale, of landed property, 
under a stipulation, that if the sum borrowed be not repaid (with or without 
interest) by a fixed period, the sale shall become absolute. This species of 
transfer is usually denominated Bye-bil-wuffa (conditional sale, or sale to be 
completed) in the province of Behar, where it is most frequent ; and is also 
common in Bengal, under an instrument termed Kut Cubdleh. The promul- 
gation of Regulation 15, 1793, increased the prevalence of this transaction, 
with a view to avoid the limitations of interest; and instances occurred, in 
which persons lending money on Bye-bil-wuffa, in order to render the sale 
absolute, denied the tender, or evaded receiving payment, of the money due 
to them, within the period limited for the discharge of it. In such cases the 
proof of the tender falls upon the borrower; and if he fail, from want of 
legal evidence, he is liable to lose his estate. It was therefore necessary, for 
the security of the borrower in such transactions, that he should have the 
means of establishing before the courts of judicature his having tendered, or 
being ready to pay, within the stipulated period, the amount due from him to 
the lender ; and the following rules were enacted for this purpose, in Regu- 
lation 1, 1798; to have effect, from the receipt of it, by the several courts of 
judicature, in the provinces of Bengal, Behar, Orissa, and Benares. 

§ 2 ‘In all instances of the loan of money on Bye-bil-wuffa, or on the 
conditional sale of landed property, however denominated, the borrower, who 
may be desirous to redeem his land by the payment of the money lent upon 
it, with any interest due thereon, within the stipulated period, is at liberty, on 
or before the date stipulated, either to tender and pay to the lender the amount 
due to him; taking such precautions as he may think necessary to establish 
such tender and payment, if evaded or denied ; or, without any tender to the 
lender, to deposit the amount due to him, on or before the stipulated date, in 
the dewanny adawlut of the city or zillah in which the land may be situated ; 
and the judge receiving the same shall furnish the party with a written receipt 
for the amount, specifying on what date, and for what purpose, such deposit 
may have been made. He shall also, at the same time, cause a written notice 
of such deposit to be delivered to the lender ; and on the application of the 
latter, and his surrender of the conditional bill of sale, or showing satisfactory 
cause why it cannot be surrendered, shall pay him the amount deposited ; 
and take his acknowledgement, to remain among the records of the court. 
That there may be no doubt to what amount the deposit in question is to be 
made, it is required to be as follows :—When the lender has not obtained pos- 
session of the lands, the deposit is to be the principal sum lent, with the stipu- 
lated interest thereon, not exceeding the legal rate of twelve per cent. per 
annum ; or if interest be payable, and no rate has been stipulated, with in- 
terest at the established rate of twelve per cent; but if the lender has held 
possession of the land, the principal sum borrowed only need be deposited, 
leaving the interest to be settled on an adjustment of the lender’s receipts and 
disbursements, during the period he has been in possession. In either case, 
a deposit, made as above required, shall be considered to preserve to the bor- 
rower his full right of redemption ; and if the land be in the possession of the 
lender, shall entitle him to demand the immediate recovery thereof, subject to 
the adjustment of accounts specified in the following section. Provided how- 
ever, that if the borrower, in any case, shall deposit a less sum than above 
required, alleging that the sum so deposited is the total amount due to the 
lender, for principal and interest, after deducting the procceds of the lands un 
his possession, or otherwise, such deposit shall be received ; and notice given 
to the lender as above directed ; and if the amount so deposited be admitted 
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by the lender, or be established on investigation, to be the total amount due 
to him, the right of redemption shall be considered to have been fully pre- 
served to the borrower; who will not however, in such cases, be entitled to 
the recovery of his lands, until it be admitted, or established, that he has paid 
the full amount due from him.” § 3. ‘ In all instances wherein the lender 
on a Bye-bil-wuffa, or similar conditional sale, may have been put in possession 
of the land, and an adjustment of accounts may consequently become neces- 
sary between him and the borrower, the lender is to account to the borrower 
for the proceeds of the estate whilst in his possession, on the principles pre- 
scribed, with regard to mortgages and interest, in Regulation 15, 1793, as 
far as the same may be applicable to the nature of the case. But such part 
of Section 10, of the above regulation, as directs that the mortgages therein 
referred to are to be considered as cancelled and redeemed, whenever the 
principal sum, with the simple interest due upon it, shall have been realized 
from the usufruct of the mortgaged property, or otherwise liquidated by the 
mortgagee, being inapplicable to the conditional sales referred to in this regu- 
lation, it is declared not to apply thereto.” § 4. ‘ A teep, for the repayment 
of money lent on the conditional sales referred to in this regulation, shall not 
be considered a legal tender, unless accepted as such by the lender ; the proof 
of which acceptance shall be the lender’s giving up the bill of sale, or giving 
a written acknowledgement that he has received back the money lent by him.” 
§ 5. “Nothing in this regulation being intended to alter the terms of contract 
settled between the parties, in the transactions to which it refers, (illegal in- 
terest excepted) the several provisions in it are to be construed accordingly ; 
and any question of right between the parties is to be regularly brought be- 
fore, and determined by, the courts of civil justice.” 

The whole of the foregoing provisions, relative to mortgages and con- 
ditional sales of land, as well as the limitations of interest and penalties for 
usury, contained in Regulation 15, 1793, were re-enacted for the ceded pro- 
vinces, by Regulation 34, 1803; with the undermentioned qualifications. 
“ If the cause of action shall have arisen before the 10th day of November, 
1801, the courts of judicature are not to decree higher rates of interest than 
the following, viz. on sums not exceeding one hundred sicca rupees, two ru- 
pees eight annas per cent. per mensem, or thirty per cent. per annum; on 
sums exceeding one hundred sicca rupees, two per cent. per mensem, or 
twenty-four per cent. per annum. If the cause of action shall have arisen on 
or subsequent to the 10th November, 1801, the courts are not to decree in- 
terest on any sum whatever, above the rate of twelve per cent. per annum.” 
The rule against any judgment for interest, when the bond or other instru- 
ment shall specify more than the authorized rate, is restricted to instruments 
granted on, or subsequent to, the Ist day of January, 1804; and the further 
rule for dismissing the claim to principal as well as interest, with costs, on 
proof of any attempt made to elude the prescribed rates of interest, by a de- 
duction from the loan or other device, is also confined to cases in which the 
cause of action shall have arisen on, or subsequent to, the above date. In 
consideration of the former custom of the country, which allowed the usu- 
fruct of lands to be received in lieu of interest, provision is likewise made for 
the continuance of such custom to the 10th November, 1801, (the time of 
cession to the Company) after which, as in the other provinces, all pledges of 
land, or other real property, for the payment of money, which may not have 
been mortgaged with an eventual condition of sale, under deeds of Bye-bil- 
wuffa, or any similar denomination, are to be considered as virtually cancelled 
and redeemed, whenever the principal sum, with the simple interest due upon 
it, shall have been realized from the usufruct.” 
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The following additional provisions were enacted in Sections 7 and 8, of 
Regulation 17, 1806, to be in force from the time of their promulgation of 
all the provinces subject to the presidency of Fort William; ‘* for the pur- 
pose of preventing improvident and injurious transfers of landed property, at 
an inadequate price, by the forfeiture of mortgages, accompanied with a con- 
dition of sale to the mortgagee, if the amount be not repaid within a stated 
period.” § 7. “In addition to the provisions made in the provinces of 
Bengal, Behar, Orissa, and Benares, by Regulation 1, 1798, and in the ceded 
and conquered provinces by Regulation $4, 1803, for the redemption of 
mortgages and conditional sales of land, under deeds of bye-bil-wuffa, kut- 
cubaleh, or any similar designation, it is hereby provided, that when the mort- 
gagee may have obtained possession of the land, on execution of the mortgage 
deed, or at any time before a final foreclosure of the mortgage, the payment, 
or established tender, of the sum lent under any such deed of mortgage and 
conditional sale, or of the balance due, if any part of the principal amount 
shall have been discharged, or when the mortgagee may not have been put in 
possession of the mortgaged property, the payment, or established tender, of 
the principal sum lent, with any interest due thereupon, shall entitle the mort- 
gager and owner of such property, or his legal representative, to the redemp- 
tion of his property, before the mortgage is finally foreclosed, in the manner 
provided for in the following section ; that is to say, at any time within one 
year (Bengal, Fussily, or Willaity, according to the era current, where the 
mortgage may take place,) from and after the application of the mortgagee 
to the zillah or city court of dewanny adawlut, for closing the mortgage, and 
rendering the sale conclusive, in conformity with Section 8, of this regulation ; 
provided that such payment, or tender, be clearly proved to have been made 
to the lender and mortgagee, or his legal representative ; or that the amount 
due be deposited, within the time above specified, in the dewanny adawlut of 
the zillah or city in which the mortgaged property may be situated ; as al- 
lowed, for the security of the borrower and mortgager, in such cases, by Sec- 
tion 2, Regulation 1, 1'798, and Section 12, Regulation 34, 1803 ; the whole 
of the provisions contained in which sections, as applied therein to the stipu- 
lated period of redemption, are declared to be equally applicable to the ex- 
tended period of one year, granted for an equitable right of redemption by 
this regulation." § 8. “ Whenever the receiver or holder of a deed of 
mortgage and conditional sale, such as is described in the preamble and pre- 
ceding sections of this regulation, may be desirous of foreclosing the mort- 
gage and rendering the sale conclusive, on the expiration of the stipulated 
period, or at any time subsequent before the sum lent is repaid, he shall (after 
demanding payment from the borrower, or his representative, ) apply, for that 
purpose, by a written petition to be presented by himself, or by one of the 
authorized vakeels of the court, to the judge of the zillah or city in which 
the mortgaged land, or other property, may be situated. The judge, on 
receiving such written application, shall cause the mortgager, or his legal 


* The provision made by this regulation for allowing (in the terms of its preamble) 
«a redemption of the estate within a reasonable and limited period, on payment of the 
principal sum lent, with interest thereupon, if the mortgagee shall not have been put in 
possession,” has superseded the suggestion offered in a note to the first edition of this 
Analysis (p. 193.) for extending to Indian landholders, who have mortgaged and coll- 
ditionally sold their lands, under deeds of Bye-bil-wijfa, Kut-Cubaleh, or other de- 
signation, ‘ the equity of redemption allowed by the English courts of equity, eher 
the mortgager is permitted, though a mortgage be forfeited, and the estate absolute y 
vested in the mortgagee by the common law, if the estate be of greater value than the 
sum lent thereon, at any reasonable time, to recall or redeem his estate, paying is e 
mortgagee his principal, interest, and expenses.” —Bilackstone's Com. B. ii. ch. 10. 
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conrt, how to representative, to be furnished, as soon as possible, with a copy of it, and shall 

Ming appl. at the same time, notify to him, by a perwanah under his seal and official 

cations for the signature, that if he shall not redeem the property mortgaged, in the manner 

stated. provided for by the foregoing section, within one year from the date of the 
Notification, the mortgage will be finally foreclosed, and the conditional sale 
will become conclusive.”’' 

R. 34, 1803, Regulation 34, 1803, ‘ for determining the rate of interest on money, in 

“ae tee the provinces ceded by the Nuwaub Vizier” is extended by Section 23, Re- 


interest on gulation 8, 1805, to the provinces ceded, by Doulut Rao Sendheea, and by 


fender tthe the Peshwa, with the following modification. ‘* The 30th of December, 


provinces 1803, shall be the date to be adopted in the zillahs of Allyghur, Agra, and 
readed by Dor’ the northern and southern division of the zillah of Saharunpore ; and the 16th 
heea, and by of December, 1803, shall be the date to be adopted in the zillah of Bundle- 
we Pashwa,  cund; in lieu of the date specified in Sections 2, 3, and 9, Regulation 34, 
ut dates, by 1803. ‘The Ist of January, 1806, shall be adopted in the whole of the above 
Rule of avi. Zillahs, in lieu of the date specified in Sections 7 and 8, of the said regu- 
dence respect- Jation,”? The rule of evidence respecting bonds, contained in Section 15, 
shies sae Regulation 3, 1793, (and extended to the province of Benares, as already 
R. 3, 1793, re- noticed, by Section 9, Regulation 7, 1'795,) was also re-enacted for the ceded 
enacted for the : ° ° * 
cededandcon- aNd conquered provinces, by the third clause of Section 6, Regulation 8, 
Tenn 6 1805, in the following terms:—“ The zillah courts are prohibited from de- 
1303, 46,¢.3,. creeing the payment or satisfaction of any sum due on a tummasook, or bond, 
which may be entered into after the promulgation of this regulation, unless 
the bond shall be proved to have been executed in the presence of two cre- 
dible witnesses ; or the payment of the sum demanded on the bond, or some 
other valuable consideration for it having been received, shall be proved to 
the satisfaction of the court. But the restriction contained in this clause shall 
not extend to any bills of exchange, receipts, or notes of hand; in the deter- 
Rule substi- mination on which the custom of the country shall be abided by.” 
wus arson” The following rule has been substituted for Regulation 15, 1743, by Sec- 
oe aE dhe tion 9, Regulation 14, 1805, in Cuttack, and the three purgunnahs acquired 
tack, andthnee With that district in October, 1803. ‘‘ Jtrsf. The following rules shall be 
ee observed in the zillah of Cuttack, including the pergunnahs of Puttespore, 
Getober, 1x03, Kummardichour, and Bograe, respecting the payment of interest on money. 
Interest to be Second. If the cause of action shall have arisen before the 4th of October, 
the cause of 1803, the courts of civil judicature are not to decree a higher or lower rate 
obae Ree of interest than the following ; unless a lower rate of interest shall have been 
the 14th Octo- Stipulated to be paid by the parties in the suit :— 
Berra: ‘* On sums not exceeding one hundred sicca rupees, two rupees and eight 
annas per mensem, or thirty per cent. per annum. 
“On sums exceeding one hundred sicca rupees, two per cent. per 
Or, ifthe cause ioe 
of actiontase ‘Third. If the cause of action shall have arisen on, or subsequently to, the 
subsequent to, 24th of October, 1803, the courts are not to decree interest on any sum 
the 14th Octo. whatever above the rate of twelve per cent. per annum. Fourth. The courts 
Te chet case aF€ Not to decree any interest whatever, in any case, where the bond, or in- 
no judgment strument given for the security and evidence of the debt, shall have been 


ror interest f© ranted on, or subsequently to, the 14th day of October, 1803, and shall 


be given. 


* On the 27th of December, 1807, the court of sudder dewanny adawlut, in answer 
to a reference from the judge cf zillah Midnapore, through the Calcutta provincial 
court, declared the construction of the above section to be, that it is applicable to all 
conditional sales, which may not have become conclusive, by the expiration of the sti- 
pulated period, before the time fixed in the preamble for this regulation to be in force 5 
but ee any conditional sale, which had become conclusive before this regulation 
was in force. 
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specify a higher rate of interest than is authorized in clause third of this 
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section. J%fth. Nor to decree any interest whatever in favor of the plaintiff fn what case 


in any case, where the cause of action shall have arisen on, or subsequently 
to, the 14th of October, 1803, where a greater interest, than that which is au- 
thorized by this regulation, shall have been received or stipulated to be re- 
ceived, if it be proved that any attempt has been made to elude the rules pre- 
scribed, in it, by any deduction from the loan, or by any device or means 
whatever ; nor to give any other judgment but for the dismission of the suit, 
with costs to be paid: by the plaintiff. Sixth. In cases of mortgages of real 
property, executed prior to the 14th of October, 1803, in which the mort- 
gagce may have had the usufruct of the mortgaged property (whether he 
shall have held it in his own possession or not, ) the usufruct is to be allowed 
to the mortgagee, in lieu of interest, agreeably to the former custom of the 
country, (provided it shall have been so stipulated between the parties) until 
the abovementioned date ; subsequently to which, the same interest is to be 
allowed on such mortgage bonds, and also on all bonds for the mortgage of 
real property, which have been entered into, on or since that date, or that 
may be hereafter executed, as is allowed on all bonds, which have been, or 
mav be granted on, or posterior to, such date, and no more; and all such 
mortgages are to be considered as virtually and in effect cancelled and re- 
deemed, whenever the principal sum, with the simple interest due upon it, 
shall have been realized from the usufruct of the mortgaged property, subse- 
quent to the, 14th day of October, 1803, or otherwise liquidated by the 
mortgager.”” 

The last clause of the above rule corresponds exactly, (except in the date 
fixed for its operation) with Section 10, Regulation 15, 1793; and in the 
third section of Regulation 1, 1798, “to prevent fraud and injustice in 
conditional sales of land, under deeds of bye-bil-wuffa, or other deeds of the 
same nature ;”’ it is declared, that such part of Section 10, Regulation 15, 
1793, ‘* as directs, that the mortgages, therein referred to, are to be consi- 
dered as cancelled and redeemed, whenever the principal sum, with the simple 
interest due upon it, shall have been realized from the usufruct of the mort- 
gaged property, or otherwise liquidated by the mortgagee, being inapplicable 
to the conditional sales referred to in this regulation, it is hereby declared not 
to apply thereto.” Of course, this explanation applies equally to the sixth 
clause of Section 9, Regulation 14, 1805; and under Section 11, of that 
regulation, whereby all regulations in force, upon matters of civil cognizance, 
in the provinces of Bengal, Behar, and Orissa, which are not inconsistent 
with the special provisions for Cuttack and its dependencies, are extended 
thereto, the provisions relative to conditional sales of land, in Regulation 1, 
1798, with those in Sections 7 and 8, of Regulation 17, 1806, must be con- 
sidered in force throughout the zillah of Cuttack ; as well as in pergunnahs 
Puttespore, Kummardichour, and Bograe, annexed to zillah Midnapore. 

In concluding the present title, relative to loans, and mortgages, it may be 
proper to state the prohibitions contained m Sections 2 and 3, of Regulation 
38, 1793, re-enacted for Benares in Sections 2 and 3, of Regulation 48, 
1795, and for the ceded provinces in Sections 2 and 3, of Regulation 19, 
1803. The preamble to the regulation first mentioned is as follows:— 

‘* At an carly period after the establishment of the British Government in 
this country, the servants of the Company employed in the administration of 
justice, and the collection of. revenue, were prohibited from lending money to 
the landholders and farmers, and others concerned in the collection or pa)- 
ment of the revenue, in order to guard against the abuses that the po-vcrs 
with which they were invested would have enabled them to practice, had they 
been permitted to cngage in such transactions with individuals subject to their 


no judgment 
to be given but 
for dismission 
of the suit with 
costs 


Rule to be «! 
served with ¢ 
spect to mr‘ 
gages or ies] 
property ¢ ¢ 
cuted prior te 
or since tne 
Jith Or 
Is0$ 


Remark upon 
the last clause 
of the above 
rule 5 as not 
appheable to 
conditional 
sales of land, 
under deeds of 
bye-bil wutta, 
or other deeds 
of the aboye 
nathre. 


Provisions 
K.1, 1798, and 
Scctions 7, &, 
or R17, 1866, 
relative tosuch 
mortgages and 
conditional 
sales, im rorce 
for Cuttack, 
and three pure 
sunnahs = an- 
neved to zilah 
Midnapore as 
in Rengal atd 
other pio 
Vinees, 
Prohibits ns 
contincd a 
R 3s 
2, 0, J€ 
enacted for 
Benares, mm 
R to, 1795, 
42,3 and for 
ceded provin- 
ces im RK. 19, 
1503, ¢ 2, 3. 
Preamble to 
R. 3%, 1793, 


> 


206 SUCCESSION, AND 


official control and authority. This rule was incorporated with the judicial 

* regulations, passed on the 5th July, 1781, and has since continued in force, 

From a regard to the prejudices of the natives, and with a view to promote 

their ease and happiness, and to obviate the evils that would necessarily have 

resulted from allowing any persons not amenable to the provincial courts of 

judicature in common with the natives, to purchase or rent estates, without 

restriction or limitation, or to hold any land whatever, excepting for the 

erection of dwelling houses, or buildings for manufactures, or other commer- 

Section 2, cial purposes, it was likewise early made a rule, that no European should 
Covenanted purchase or hold land out of the limits of Calcutta without the sanction of 
iad Government. This rule was included in the revenue regulations passed on 
ployed inthe the 8th June, 1787, and has since remained in force. The rules abovemen- 
of juticevor Honed are hereby re-enacted with modifications.” § 2. “ The judges and 
the collection magistrates of the zillah and city courts, the judges of the provincial courts of 
suas appeal, and the courts of circuit, and the registers to their respective courts, 
lending money and their assistants, or other officers being covenanted servants of the Com- 
to propestoe pany, and the collectors of the revenue and their assistants, are prohibited 
land, depend- Jending money, directly or indirectly, to any proprietor or farmer of.land, or 
art, ander dependant talookdar, or under farmer or ryot, or their sureties ; and all such 
farmers, or ry- loans as have been made in opposition to the repeated prohibitions of Govern- 
ots, oF their ment, or which may be hanes made, are declared not recoverable in any 
Section 8. court of judicature.” § 3. “ No European, of whatever nation or descrip. 
now posses- tion, shall purchase, rent, or occupy, directly or indirectly, any land out of 
ane Or whe r the limits of the town of Calcutta, without the sanction of the Governor Ge. 
purchase,rent, Neral in Council; and all persons now so holding land: beyond the limits of 
svt ut Calcutta, without having obtained such permission, in opposition to the re- 

and, without ee ere 

the sanction of peated prohibitions of Government, or who may hereafter so purchase, rent, 
tue Gover or occupy land, shall be liable to be dispossessed of the land at the 
Council, liable discretion of the Governor General in Council, nor shall they be entitled to 


tobedisposs"=” any indemnification for buildings which they may have erected, or other 
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cretion account. 
Succession, and Administration, io Estates. 
ery ae The Hindoo and Mahomedan laws of inheritance sanction and prescribe a 


R. 10,1800. division of patrimonial property amongst sons and other legal heirs, when 


cpus they may require a partition, in preference to keeping the estate, for their 


laws of inhe- common benefit, under the management of the elder brother, or other prin- 


Cae in de. cipal representative of the family.* But a custom, the reverse of that of 


viation there- gavel-kind in England, was established in the provinces of Bengal, Behar, and 


Tvtular ex, Orissa, before their subjection to British authority ; whereby some of the 


tates were most extensive zemindaries, or land tenures in chief, on the death of the 
vided. . 
' The further provisions in Sections 4, 5, and 6, of Regulation 38, 1798, relative to 
Europeans not prohibited from lending money to landholders and others, and respecting 
the measurement of lands which Europeans may be permitted to purchase, or occupy, 

_ are stated at length in the second volume of this Analysis, p. 127. : 
* For the Hindoo rules of succession, consult the institutes of Menu, translated by 
Sir W. Jones, and the $d and 4th volumes of the digest of Hindoo law mentioned in a 
preceding note to the present section. The Mahomedan law of inheritance is stated 
and explained in the translation of Al Sirdjiyyah, and its commentary, by Sir W. Jones, 
See also Reports of civil causes adjudged by the court of sudder dewanny adawlut, and 
noticed in the index to those reports, under heads of Inheritance under Mahomedan 

law: and Inheritan.. under Hindoo lao. 
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possessor, devolved entire to his eldest son, or other nearest of kin, to the 
exclusion of the younger sons, and other legal heirs, who were entitled to a 
suitable maintenance only. This custom may have originated in the indivisible 
nature of the Hindoo principalities, antecedent to the Mosulman conquest ; 
or in considerations of policy and convenience, consequent to that conquest ; 
such as introduced the impartible feudal tenures in Europe, and their descent 
to the eldest son only.' ‘The reasons for it, whatever they might have been 
in former times, had however ceased to operate under the British Govern- 
ment ; especially after the declaration of the proprietary rights of zemindars, 
and other landholders, made by the proclamation contained in Regulation 1, 
1793 ; and the limitation of the public assessment upon lands, declared by 
the same proclamation to be fixed in perpetuity. A continuance of the usage 
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landed property ‘ from the proprietors of these large estates not having the 
means, or being unable to bestow the attention, requisite for bringing into 
cultivation the extensive tracts of waste land comprised in them.” It was 
therefore enacted by Section 2, of Regulation 11, 1793, that, after the 1st J uly, 
1794, “ if any zemindar, independent talookdar, or other actual proprietor 
of land, shall die without a will, or without having declared by a writing, or 
verbally, to whom and in what manner his or her landed property is to de- 
volve, after his or her demise, and shall leave two or more heirs, who by the 
Mahomedan or Hindoo law (according as the parties may be of the former 
or latter persuasion) may be respectively entitled to succeed to a portion of 
the landed property of the deceased, such persons shall succeed to the shares 
to which they may be so entitled.” 

Provision was at the same time made, by Sections 3 and 4, of the above- 
mentioned regulation, for allowing two or more persons, succeeding to an 
estate, either to hold it jomt and undivided, under a common manager ; or to 
obtain a division and separate possession of their respective shares, under the 
rules prescribed for the division of estates, paying revenue to Government, in 
Regulation 25, 1793.* It was further provided, in Sections 5 and 6, that 
nothing contained in Regulation 11, 1793, should be construed to entitle any 
person to the share of an estate held entire by any individual, or that might 
devolve entire to any individual prior to the 1st July, 1794, under the custom 
for the future abolition of which that regulation was enacted. ‘ Nor to pro- 
hibit any actual proprietor of land bequeathing or transferring by will, or by 
a declaration in writing, or verbally, either prior or subsequent to the Ist 
July, 1774, his or her landed estate to his or her eldest son, or next heir, or 
other son or heir, in exclusion of all other sons or heirs, or to any person or 
persons, or to two or more of his or her heirs, in exclusion of all other per- 
sons or heirs, in the proportions, and to be held in the-manner, which such 
proprietor may think proper; provided that the bequest or transfer be not 
repugnant to any regulations that have been or may be passed by the Governor 
General in Council, nor contrary to the Hindoo or Mahomedan law ; and that 
the bequest, or transfer, whether made by a will, or other writing, or verbally, 
be authenticated by, or made before, such witnesses, and in such manner, as 
those laws and regulations respectively do or may require” 


* Vide Blackstone, vol. ii. page 215. In the preamble to Regulation 11, 1793, the 
custom referred to is assumed to have originated under the native administrations of 
Bengal and Behar, « Yn considerations of financial convenience sé and is stated to be 
‘¢ repugnant to the Hindoo and ea se pa laws, which annex to primogeniture no 
exclusive right of possession to landed property.” 2 fas 

* Vide ecu volaite of this Analysis, niles head of Division and Reunwn of 
Estates, p. 449. 
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Above provi- The provisions above cited from Regulation 11, 1793, were re-enacted for 
si iarBoues, Benares, by Regulation 44, 1795, to be in force from the commencement of 
in R. 44, 1795. the Fussily year 1204. But it having been since found that the succession to 
pat sie ne landed estates, situated on the hilly and woody frontier of Midnapore, and 
pore,andother other districts (known under the denomination of jungul mehals') has, for a 
maptea from long period, invariably devolved to a single heir; and this custom appearing 
the stated tg be founded in circumstances of local convenience, which still exist; it is 
100, 7 enacted by Regulation 10, 1800, that ‘‘ Regulation 11, 1793, shall not be 
considered to supersede or affect any established usage, which may: have ob- 
tained in the jungul mehals of Midnapore and other districts, by which the 
succession to landed estates, the proprietor of which may die intestate, has 
hitherto been considered to devolve to a single heir, to the exclusion of the 
And local cus- other heirs of the deceased. In the mehals in question the local custom of 
Hevetintiee the country shall be continued in full force as heretofore ; and the courts of 
mehals, justice be guided by it in the decision of all claims which may come before 
Spirit of this them to the inheritance of landed property situated in those mehals.’”? This 
Provision ap- »esulation is not expressly extended to Benares; but the spirit of it must be 
plicable toany TES : P y oe P ere 
similar mehals considered applicable to any mehals of the same description within that pro- 
in Benares. vince ; and except them from the rules prescribed in Regulation 44, 1795. 
Rules stated No similar rules have been enacted for the more western provinces; and the 
“ih phic custom intended to be abolished, or restrained by them, does not perhaps 
provinces, and exist in those provinces to an extent requiring, in policy or justice, any alter- 
eat net ation of the established principles of succession ; whether depending upon 
therein. written law, or upon immemorial prescription, the foundation of common 
law ; which in England, ‘ for the most part, settles the course in which lands 
_ descend by inheritance.”’’ 
sea ek The regulations which have been cited, for supplying ascertained defects 
amendments in the Mahomedan and Hindoo laws relative to loans and interest ; and for 
eee carrying them more completely into effect, by the discontinuance of a custom 
sages of the deviating from, if not repugnant to, their general principles, in particular 
smatten ofeon. cases Of succession ; with the provisions that will be specified in a subsequent 
tractandinhe- part of this Analysis, for defining and securing the rights of landlords and 
ve tenants; comprise the principal rules which the British Government has yet 
found it necessary to prescribe, in amendment of the established laws and 
usages of the country, upon matters of private contract and inheritance. What 
further remedial or supplementary laws may be gequired for the ends of civil 
justice, either as new circumstances arise to call for them, or as judicial expe- 
rience, and a more perfect knowledge of the Hindoo and Mahomedan laws, 
may suggest, will, doubtless, be proposed by the courts of judicature, and 
adopted, if judged expedient, by Government, in the mode provided for by 
the regulations quoted in the first section. ‘That so small a proportion of the 
the numerous regulations, which have been enacted since the year 1793, 
should affect the laws and customs of the country, upon the two extensive 


legal heads abovementioned, must afford the strongest assurance to the peo- 


' Which may be freely translated « forest lands ;” though jungul is commonly ap- 
plied to any wild territory, or waste ground overrun with trees, brambles, or weeds; 
and mehal is a general term for any division of land, or article of the public revenue. 

* As well as ‘the manner and form of acquiring and transferring property ; the 
solemnities and obligation of contracts; the rules of expounding wills, deeds and acts 
of parliaments; the respective remedies of civil injuries; the several species of tem- 
poral offences, with the manner and degree of punishment ; and an infinite number of 
minuter particulars which diffuse themselves as extensively as the ordinary distribution 
of common justice requires.” Vide Blackstone’s third introductory section on the Jaws 
of England ; and particularly what relates to the unwritten or common law, as founded 
upon custom, general or special, and opposed to the lex scripta, or statute law. 
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ple, that their present governors have no desire to interpose their legislative 
powers in matters of private right and property without necessity for it; and 
will, it may be presumed, conciliate their minds to the ready acceptance of 
any emendatory acts of legislation, which may hereafter be found requisite. 
A practice, said to be of no long standing, amongst Mahomedans, of settling 
upon their wives a dower more than equal, in general, to the whole of their 
estates, whereby ¢he children of a second wife, not endowed, and other de. 
pendant relatives, are deprived of any part of the inheritance, may perhaps 
require some modification of the Mosulman law; which considering Mihr, 
or dower, to whatever amount, as a debt contracted by the deceased, has 
made it payable from his estate, as far as there may be assets, in preference 
to any claim of inheritance from the legal heirs; who are consequently often 
left in distress.‘ To guard against frauds, and injury to the real heirs, under 
the Hindoo law, it may also be advisable to provide for the more strict ob- 
servance of the ‘ notice to the kmg,” or public magistrate, directed by that 
law in cases of adoption ;* or for such other means as may be effectual to se- 
cure the object of such notice; publicity in the transaction to which it refers. 
For this purpose, it is further directed by the law, that ‘he who means to 
adopt a son, must assemble his kinsmen,” and the commentator (Jaganndtha) 
justly observes ‘ this is intended to show that a son, known by kinsmen to 
have been adopted, shall take the inheritance and perform the fradd’ha (fu- 
neral obsequies) and the like; and they shall not molest him. The notice 
given to the king is intended for the same purpose.” These cases are no- 
ticed as having frequently attracted the attention of the sudder dewanny adaw- 
lut, in various causes which have come before that court. But a desire to 
obtain full information, and to ascertain what provisions would be most ac- 
ceptable to the persons liable to be affected by them, has hitherto prevented 
the suggestion of any new rule, on either subject, for the consideration of the 
Governor General in Council. ' 

Doubts having been entertained to what extent the judges of the zillah 
and city courts are authorized to interfere in cases wherein any of the native 
inhabitants may have left wills at their decease, and appointed executors 
to carry the same into effect; or may have died intestate, leaving an estate, 
real or personal; with a view to remove all doubts on the authority of the 
zillah and city courts in such cases, and to apply thereto, as far as possible, 
the general principle prescribed in Section 15, Regulation 4, 1793, viz. that 
in suits regarding succession and inheritance, the Mahomedan law with re- 
spect to Mahomedans, and the Hindoo law with regard to Hindoos, be the 
general rules for the guidance of the judges ; the following rules were enact- 
ed by Regulation 5, 1799; and re-enacted for the ceded provinces in Sec- 


' Vide translation of the Hedaya, Book II. ch. 3. on the «* Mihr, or dower.” 

2 See the text of Vasish’tha “on the son given” page 320, vol. 3. of the translated 
digest of Hindoo law. ake 

3 On the 31st March, 1819, the author of this Analysis, when relinquishin the 
service of the East India Company, at St. Helena, (on his return to England,) submit- 
ted to the Governor General in Council, two draughts of regulations prepared by him 
on his voyage from Bengal; one entitled, « A regulation for the guidance of the civil 
courts in determining upon claims of dower ;” the other, «A regulation for main- 
taining a more strict observance of the Hindoo law in cases of adoption. It was sug- 
gested, that both draughts should be referred, in the first instance, for the sentiments 
of the court of sudder dewanny adawlut ; and I may here repeat, in the words of my 
letter to the Chief Secretary of Government, accompanying the proposed regulations-~ 
« J shall be happy if, with any amendments which may be suggested by the jue 
and law officers of that court, they should be considered likely to prove effectual in 
accomplishing the important objects intended by them.” 
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tion 16, Regulation 3, 1803.”" § 2. “In all cases of a Hindoo, Mussulman, 
or other person subject to the jurisdiction of the zillah and city courts, hay. 
ing at his death left a will, and appointed an executor or executors, to carry 
‘the same into effect ; and in which the heir to the deceased may not be a 
disqualified landholder, subject to the superintendence of the court of wards, 
under Regulation 10, 1793, or any other regulation relative to the jurisdic- 
tion of the court of wards ; the executors so appointed are to take charge of 
the estate of the deceased, and proceed in the execution of their trust, ac- 
cording to the will of the deceased, and the laws and usages of the country, 
without any application to the judge of the dewanny adawlut, or any other 
officer of Government, for his sanction ; and the courts of justice are prohi- 
bited to interfere in such cases, except on a regular complaint against the 
executors for a breach of trust, or otherwise ; when they are to take cogni- 
zance of such complaint, in common with all others of a civil nature, under 
the general rule contained in Section 8, of Regulation 3, 1793; and pro- 
ceed thereupon according fo the regulations ; taking the opinion of their 
law officers upon any legal exception to the executors; as well as upon, the 
provision to be made for the administration of the estate, in the event of the 
appointed executor being set aside ; and generally upon all points of law that 
may occur ; with respect to which the judge is to be guided by the law of 
the parties, as expounded by his law officers; subject to any modifications 
enacted by the Governor General in Council, in the form prescribed by 
Regulation 41, 1793.” § 3. “In case of a Hindoo, Mussulman, or other 
person subject to the jurisdiction of the zillah or city courts, dying intestate, 
but leaving a son or other heir, who, by the laws of the country, may be in- 
titled to succeed to the whole estate of the deceased ; such heir, if of age and 
competent to take the possession and management of the estate, or if under 
age, or incompetent, and not under the superintendence ef the court of 
wards, his guardian or nearest of kin, who by special appointment, or by the 
law and usage of the country, may be authorized to act for him, is not requir- 
ed to apply to the courts of justice for permission to take possession of the 
estate of the deceased, as far as the same can be done without violence; and 
the courts of justice are restricted from interference in such cases, except a 
regular complaint be preferred, when they are to proceed thereupon accord- 
ing to the general regulations.” § 4. “Ifthere be more heirs than one to 
the estate of a person dying intestate, and they can agree amongst themselves 
in the appointment of a common manager, they are at liberty to take posses- 
sion and the courts of justice are restricted from interference, without a 
regular complaint, as in the case of a single heir; but if the right of succes- 
sion to the estate be disputed between several claimants, one or more of whom 
may have taken possession, the judge, on a regular suit being preferred by 
the party out of possession, shall take good and sufficient security from the 
party or parties in possession, for his or their compliance with the judgment 
that may be passed in the suit; or, in default of such security being given 
within a reasonable period, may give possession, until the suit be determined, 
to the other claimant or claimants who may be able to give such security ; 
declaring at the same time that such possession is not in any degree to affect 
the right of property at issue between the parties ; but to be considered mere- 
ly as an administration to the estate for the benefit of the heirs, who may, on 
investigation, be found intitled to succeed thereto.” § 5. ‘In the event of 
none of the claimants to the estate of a person dying intestate being able to 
give the security required by the preceding section, and in all cases wherein 
there may be no person authorized and willing to take charge of the landed 
estate of a person deceased, the judge, within whose jurisdiction.such estate 
may be situated (or in which the deceased may have resided, or the principal 
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part of the estate may lie, in the event of its being situated within two or for the estates 
more jurisdictions) is authorized to appoint an administrator for the due care f mtestates. 
and management of such estate, until, in the former case, the suit depending 
between the several claimants shall have been determined; or, in the latter 
case, until the legal heir to the estate, or other person entitled to receive 
charge thereof as executor, administrator, or otherwise, shall attend and claim 
the same ; when, if the judge be satisfied ‘that the claim is well founded, or 
if the same be established after any inquiry that may appear necessary, the 
administrator appointed by the court shall deliver the estate to him, with a 
full and just account of all receipts and disbursements during the period of 
his administration.” § 6. In all instances of an administator being appointed Section 6. 
under this regulation, he is, previously to entering upon the execution of his Secor ‘ove 
office, to give good security for the faithful discharge of his trust, in a sum admmstra 
proportionate to the extent thereof; and the judge appointing him is autho- towne tctx 
rized to fix for him (subject to the approbation of the court of sudder dewan- fixed for them 
ny adawlut, to whom a report is to be made in such instances) an adequate 
personal allowance, to be paid out of the proceeds of the estate ; and to be a 
per centage thereupon, after deducting the expenses of management.” § 7. section7 
“ The judges of the zillah or city courts, on receiving information that any Judges how to 
person within their respective jurisdictions has died intestate, leaving personal tases off pel: 
property ; and that there is no claimant to such property ; are to adopt such *n* dyirs '- 
measures as may be necessary for the temporary care of the property ; and leaving perso- 
to issue an advertisement in the current languages of the country, requiring 0°) }roptn> 
the heir of the deceased, or any person intitled to receive charge of his effects, may be no 
to attend for this purpose. Such advertisement to be published on the spot ““’™"" 
where the property was found; at the dewanny adawlut cutcherry of the 
zillah or city; and, if ascertainable, at the dwelling place of the deceased ; 
or if the deceased were an European, in the Calcutta Gazette; after which 
should any person attend and satisfy the judge of his title to the property, 
or to receive charge thereof as executor, administrator, or otherwise, the same 
is to be delivered up to him; on repayment of any necessary expense in- 
curred in the care of it. Should no claim be preferred within the twelve 
months next ensuing, an inventory of the property, and report of the circum- 
stances of the case, are to be transmitted to the Governor General in Coun- 
cil for his orders.” ' 

It is further provided, in the concluding section of the regulation above eection 8 
quoted, “that nothing in it is to be understood to limit or alter the jurisdic- theymedienon 
tion of the court of wards in the appointment of managers, or guardians, of the cout ot 


for the disqualified landholders described in Regulation 10, 1793; or in iia 


1 The following modified rule, for the case of European British subjects dying in- 
testate, within the jurisdiction of a zillah or city court, is enacted in Section 6, Regu- 
lation 15, 1806.— 

“ Section 7, Regulation 5, 1799, prescribes rules for the guidance of the zillah 
and city judges, with respect to the charge of the unclaimed assets of estates of 
Europeans dying intestate. -It being however enacted, in Statute 39, George III. 
Chapter 79, Section 21, that whenever any British subject shall die intestate, and 
neither a creditor, nor the next of kin, shall apply for letters of administration, 
the register of the supreme court shall administer to the estate of the deceased ; 
it shall be the duty of the zillah and city judges, whenever any British European sub- 
ject shall die within the limits of theit jurisdictions, and no will shall be found among 
the effects of the deceased, to report the circumstance without delay to the register of 
the supreme court of judicatyre; retaining the property under their charge, until letters 
of administration shall have been obtained by that officer, or by some other person 
from the supreme court of judicature, when the property is to be delivered over to the 
person obtaining such letters ; or, in the event of a will being subsequently discover- 
ed, to the person who may obtain probate of the will.” 
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any case wherein a special power may be vested in the court of wards by 
Constitutionof the above, or any other regulation.” The court of wards, as constituted 
that coun co” by Regulation 10, 1793, for Bengal, Behar, and Orissa, and Regulation 52, 
er R. 80, e ° 
1793; and R. 1803, for the ceded provinces, being composed of the members of the 
52, 1803, for board of revenue, and board of commissioners ; whose duties will form part 


vince.” of the subjects of the third part of this Analysis;' it will be sufficient to 


To what per- notice here, that the superintenderfce of this coutt ** extends to the persons 


sonsand e and estates of all proprietors of entire estates, paying revenue immediately 
tates its super- 
intendenceex- to Government, who are or may be females, not deemed by the Governor 


rome General in Council competent to the management of their own estates, 
minors, idiots, lunatics, or others rendered incapable of managing their 
To what pro- eStates by natural defects or infirmities of whatever nature,” * But the super- 


poe intendence of the court of wards is declared “* not to extend to proprietors 
perintendence Of estates not paying revenue immediately to Government ; nor to joint pro- 
does uot ex- prietors of estates paying revenue immediately to Government, both or all of 
General mana- whom may not be of the descriptions specified.” Joint proprietors of undi- 
ger to be e€- vided estates, the whole of whom may not be disqualified by sex, minority, or 


ropriecis ‘of otherwise, from the management of their lands, are required to elect a gene- 
peer © ral manager; in the choice of whom the guardians of minors, lunatics, idiots, 
whole of whom or others having guardians, are entitled to vote for their wards. It is also 
mitkin the jue Provided by Regulation 1, 1800, that “in all cases of joint undivided estates, 
risdiction of when one or more of the proprietors shall die, leaving heirs who are under 
the court of age, lunatics, or idiots; and*without nominating by will, a guardian or guar- 
.R. 1, 1800, dians to the heirs; it shall be the duty of the judge, within whose jurisdiction 
In what case* such estate may be situated (or the principal part of it, in the event of its 


city judges, being situated in two or more jurisdictions) on the receipt of a report from 


ra rtheced, the collector, or from any other person or persons interested in the welfare 


der dewanny of the family of the deceased, stating the grounds on which he or they may 


en pripe consider the next of kin as unfit to be entrusted with the care of the per- 


dians for mi- son, or management of the estate, of the heir, to investigate the nature of the 


So alanier objections to the nearest of kin ; and if satisfied, that they are well founded, 


shares injoint the judge shall nominate some other person of character and respectability 
nibiectio the to act as guardian of the heir; reporting the circumstance in every instance 


county to the court of sudder dewanny adawlut. In the selection of guardians to be 
served in the appointed under this regulation, the judge is to attend particularly to their 


petra capacity, character, and responsibility ; but the guardianship is in no instance 
ans. to be entrusted to the legal heir of the ward, or other person interested in 

outliving him. It is expected that some friends of the family to the deceased 
Andwhatcom. Will gratuitously discharge the trust of guardian; but if, on any occasion, it 
pensation to may become necessary to make a pecuniary compensation to the person ap- 
them, in cases Pointed to act as guardian, the amount of such compensation is to be fixed 
requiringit, by the judge on a due consideration of the circumstances of the case.” 
Commission to Lhe guardians so appointed are to be furnished with a commission under 
cack guerut” the official seal and signature of the judge; previously to the delivery of 
ans; security Which they are to give security for their appearance during the continuance 
reece given bY of their trust; and are to execute a solemn obligation for the zealous and 
ligation to be faithful discharge of it. They are to have the care of the persons, main- 
crecuted by tenance, and, if minors, the education of their wards; are to vote in the 


Functions of election of a manager for the joint undivided estate; and are to receive from 


Meine. the latter such portion of the profits arising from the estate, as their wards 


t See Title, Court of Wards, in Vol. Il. page 103. 

* In the upper provinces and Cuttack, the superintendence of the Court of Wards 
extends also to the proprietors of entire estates, ‘* who are, or may be deemed disquali- 
fied on account of notoriously bad character.” Vide 2d Vol. p. 105. 
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may be entitled to, on a fair distribution. ‘If any person shall think him- Persons ag- 
self aggrieved by any act done by any of the zillah fudges in the ecco grieved by af 


the authority vested in them by this regulation; he is at liberty to state his lah (or city) 
complaint by petition, either to the judge in person, or to the court of sudder itdges in the 


dewanny adawlut, and whenever any such complaint shall be made, the judge boven sorted 
is to certify a copy of the petition, and of all his proceedings in the case to ™ tiem, how 
which it relates, to that court; who are authorized to confirm or rescind his dress. 


decision as to them shall appear just and proper ; and their judgment in all 
such cases is declared to be final.” ‘It has not been deemed necessary to ex. Authority of 


tend the authority of the court of wards to the province of Benares. But the (oreo. vatd® 


provisions above quoted from Regulation 1, 1800, for the appointment of to Benares. 
guardians by the courts of justice, were enacted for that province; as well ork 1, 1800. 


as for Bengal, Behar, and Orissa: and they have been re-enacted for the enacted for 
that province. 


ceded and conquered provinces, in the eighth and succeeding clauses of Sec- and re-enact. 


tion 27, Regulation 8, 1805. ed for ced- 
: ed and con- 
quered provin- 
ces in R. 8, 
; 1805, § 27. 
Registry of Deeds. 


With a view to give security, and prevent frauds, in the transfer of lands, R.36, 1793, 
houses, and other immovable property, by sale or gift; as well asin the srtended t 
mortgage, lease, or other assignment, of such property; and to afford all Rae 1198 
persons the means of guarding against litigation, respecting the authenticity 274 te Cut- 
of their wills, or of the written authorities which Hindoos sometimes grant to 1805. Ree 
their wives for the adoption of sons after their own decease; an office for the *natted for 
registry of deeds, in each of the zillahs and principal cities, was established ces in Ru IT, 
by Regulation 36, 1793 ; (extended to Benares by Regulation 28, 1795; pee of es 
and to Cuttack by Section 32, of Regulation 12, 1805;) and re-enacted for tablishing an 
the ceded provinces in Regulation 17, 1803. The superintendence of this cate 
office is committed to the register of the zillah or city court; who is bound deeds, in each 
by oath to the faithful execution of it, under the following rules prescribed Sectoea. 
for his guidance— Superinten- 

§ 2. “The register shall take and subscribe the following oath before the ceca 
judge of the zillah or city, previous to his entering on the execution of the mitted. 
duties of the office. re aaa 

‘«T, A. B. solemnly swear, that I will truly and faithfully execute the office 
of register of deeds for the zillah or city of—, and that I will not directly 
nor indirectly derive any pecuniary or other benefit whatsoever from the said 
office, excepting such as is or may be allowed to me by this regulation, or by 
any regulation that may be hereafter passed by the Governor General in 
Council, and printed and published in the manner directed in Regulation 41, 

1793.” “So ue.p Mz Gop.” § 3. “ First. The register is authorized Section 3. 
and required to register memorials of the following deeds. Second. Deeds of sh deans 
sale, or gift, of lands, houses, and other real property. Third. Deeds of be resisteres. 
mortgage on lands, houses, and other real property, as well as certificates of 

the discharge of such incumbrances. Fourth. Leases and limited assign- 

ments of land, houses, and other real property, including generally all con- 

veyances used for the temporary transfer of real property. Fifth. Wusseat- 

namahs or wills. Sith. Written authorities from husbands to their wives to 

adopt sons after their (the husbands) demise.” § 4. ‘It shall be left to the Deu he 
option of all persons to register or not, as they may think proper, any of tlie scaring any 


descriptions of deeds specified in the preceding section, that have been execut- oeahen i 
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exvcuted prior ed, or which may be executed, prior to the Ist of January, 1796. ' The Not 
ty 1-tJanuary, registering such deeds, shall-in no wise operate to the prejudice-of the rights 
| of the parties thereto, which shall remain the same as if this regulation had 
sections. never been enacted.” § 5. “ It shall also be left to the option of all persons to 
Certain deeds, register or not, as they may think proper, the several descriptions of deeds 
cuted be- specified in Clauses Fourth, Fifth, Sixth, of Section 3, whether executed pre- 
eo aver vious or subsequent to the Ist January, 1796, The not registering of the 
1796, may be deeds specified in those three clauses, shall in no wise operate to the preju- 
Bi lati Ae dice of the rights of the parties thereto, which shall remain the same as if 
tion of the par- this regulation had never been enacted.” § 6. “ First. Every deed of sale, 
Sction 6, OF gift, of the description specified in Clause Second, Section 3, that may be 
Deeds of sale, executed on or after the 1st January, 1796, and a memorial of which shall be 
He or veut. duly registered according to this regulation, shall, provided its authenticity 
ed subsequent be established to the satisfaction of the court, invalidate any other deed of 
Nay ise) sale or gift for the same property, executed subsequent to the said date, 
Ne have apre- which may nat have been registered, and whether such second or other 
racfttly deed shall have been executed prior or subsequent to the registered deed, 
Second. Every deed of mortgage of the description specified in Clause Third, 
Section 3, that may be executed on or after the Ist January, 1796, and a 
memorial of which shall be duly registered according to this regulation, and 
provided its authenticity be established to the satisfaction of the court, shall 
be satisfied in preference to any other mortgage : pailco property a 

cuted subsequent to the said date which may not have been registered, an 
whether such second or other mortgage shall have been executed prior or 
but this rule subsequent to the registered are” Third. It being the object however 
plicable vo ca Of the rules in the two preceding Pa aiden persons peng Setraniee 
eco inwhich by purchasing, or receiving in gift, or taking in mortgage, real property 
purchase, take oniel may ie been before ei given, or mortgaged, subsequent to the ist 
or gift, or — January, 1796, and as persons can never suffer such imposition when they are 
yerty, now. apprized of the previous transfer or mortgage of the property, it is to be un- 
a eae derstood, that if any person shall purchase, receive in gift, or take in mort- 
ly sold. given, gage, any real property, knowing such property to have been previously sold, 
Or puenreatesy Given, or mortgaged, to any other person subsequent to the Ist January, 
the ist Jama- 1796, and that the deed of sale, gift, or mortgage, has not been registered, 
"y. 1796. and shall register his own deed, in such case the deed of sale, gift, or mort- 
gage of such subsequent purchaser, donee, or mortgagee, which may have 
been registered, shall not from the registry of it, invalidate, or be discharged 
in preference to the unregistered deed of sale, gift, or mortgage, first exe- 
cuted, provided the authenticity of the latter be established to the satisfaction 
ncuon7. of the court.”* § 7. “ The registry of all deeds shall be made in the re- 
yet oes. gister office of the zillah or city in which the property affected by them may 
egistered. be situated, and if the property be situated im the jurisdictions of two or more 
of the courts of dewanny adawlut, the deeds affecting it, shall be registered 
sections. In the office of each jurisdiction.” § 8. ‘* First. Each species of deed shall 
Deeds to be be registered in a separate book, each leaf of which shall be paged, and be 
separate books attested by the judge of the dewanny adawlut of the zillah or city, who shall 


paged and at. 


‘red asd. HOte in his own hand-writing on the last page of each book, the number of 
ected, 


1 The 24th March, 1806, is substituted for the operation of Regulation 17, 1803, 
in the ceded provinces: and the Ist January, 1808, is substituted for zillah Cuttack, 
in Section 32, Regulation 12, 1805. 

* It was further declared by Government, (on a reference from the sudder dewanny 
adawlut, under date the 14th November, 1788), that although all deeds duly presented 
for registry under this regulation are to to be registered, they derive no validity from 
the registry, if invalid under any other regulation in force. 
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pages contained in each book, and attest the note with his official si 

N Ly register shall be deemed authentic, excepting such as cory be plas 
and attested. Second. Every deed entered in a register book shall be ay 
bered, and the date of the month and the year, as well as the time of the day 
when every deed may be registered, shall be noted in the margin of the 
register books, which shall be deposited amongst the records of the dewanny 
adawlut.” § 9. “ First. The following forms shall be observed in the re. 
gistry of deeds. Second. The person or persons executing the deed, or his 
or their authorized representative, with one or more of the witnesses to the 
execution of it, shall attend at the register office, and prove by oath before the 
register, the due execution of the deed ; upon which, the register shall cause 
an exact copy of the.deed to be entered in the proper register book, and 
after having caused it to be carefully compared with the original, shall attest 
the copy with his signature, and shall also cause the parties, or their authorized 
representatives in attendance, to subscribe their signatures to the copy, in the 
presence of two creditable witnesses, (whose names shall also be subscribed 
thereto) and shall then return the original, with a certificate under his signa- 
ture endorsed thereon, specifying the date, and the time of the day on which 
such deed shall have been so registered, with references to the book contain- 
ing the registry thereof, andthe page and number under which the same shall 
have been entered therein.” § 10. “ The certificate of the register, en- 
dorsed agreeably to the forms described in Clause Second of the preceding 
section, shall be considered in all courts of justice to be sufficient evidence of 
the registry.” § 11. ‘ The register shall on application being made to him, 
allow all persons to inspect the register books, as well as grant copies of all 
deeds registered by him to persons whom they may concern, and such copies 
in the event of the originals being lost, destroyed, or not forthcoming, shall 
be received as sufficient evidence of such deeds in all courts of justice what- 
ever, proof being made by the subscribing witnesses to the original deed, 
that the original was duly executed.” § 12. “ If any person or persons shall 
at any time be suspected, on sufficient grounds for commitment, of counter- 
feiting or falsifying any entry in any of the register books ordered to be kept, 
or any certificate such as is directed to be granted, by this regulation, he or 
they shall be prosecuted on the part of Government in the criminal court of 
judicature, and the several registers shall, as agents for the prosecution, adopt 
every legal measure in their power for the proof of the crime, and the due 
execution of the laws against the offender.” § 13. “ Every register shall 
attend at his office for the dispatch of all business belonging thereto, during 
certain specified hours each day, between sunrise and sunset (Sundays and 
holidays excepted) and after determining the particular hours of such attend- 
ance, he shall affix a written notice in some conspicuous part of his office for 
general information.” § 14. ‘‘ The register shall be allowed a fee of two 
rupees for every deed registered by him, to be paid by the party causing the 
same to be registered, and no more; a fee of one rupee for every copy fur- 
nished of a deed registered by him, to be paid by the party applying for such 
copy, and no more; and a fee of half a rupee for every search thade on an 


inspection of the register, to be paid by the party inspecting the same, and no 4 


more. The register is authorized to refuse the official acts required from him 
until these fees be paid, and from such fees he shall provide the necessary 
native officers to make the entries and copies directed, as well as the requisite 
stationary.” § 15. “ The several registers are permitted in case of absence 
from their stations, sickness, or any other disqualification from personal at- 
tendance to the duties of their office, to appoint (with the approbation of tie 
judge to whom they may be registers respectively) a deputy being a cove- 
nanted servant of the Company, and duly qualified to act for them, and such 
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herein speci- deputy so appointed, and approved, after taking a similar oath to that pre- 
dis scribed for the register, shall be authorized to perform the several acts which 
the register is hereby empowered to perform. This permission however is to 
be expressly confined to the cases stated, and the registers, when present at 
their stations, are not to be allowed to employ any deputy, but are to be re- 
sot quired to discharge pergonally, the duties of the office committed to them.’ 
Regulate to § 16. This regulation is to be in force from the 1st January, 1796, and the 
be in force judges of the several zillahs and cities in Bengal, and Orissa, aré to transmit 
Joviay toe a copy of the Persian and Bengal translate of it to every cauzy in their juris- 
and translate diction, and the judges of the zillahs in Behar, and of the city of Patna, are 
ttle ee" to transmit a copy.of the Persian translate of it, to each of the cauzies in their 
zies of the pro- respective jurisdictions.” ' 
Additional The following additional rules were enacted in Regulation 20, 1812, for 
rules enacted modifying some of the provisions above stated ; and for establishing a register 
be OR engagements for the delivery of Indigo. The grounds on which this regu- 
rig to lation was founded are stated in the preamble as follows :—‘* Whereas Regu- 
tion, lation $6, 1793, extended to Benares by Regulation 28, 1796, and Regulation 
17, 1803, contain provisions for registering memorials of deeds of sale or gift 
of lands, houses, and other real property; of deeds of mortgage on land, 
houses, and other real property, as well as certificates of the discharge of such 
incumbrances ; of leases and limited assignments of land, houses, and other 
real property, including generally all conveyances used for the temporary 
transfer of real property ; of wusseat-namahs or wills, and written authorities 
from husbands to their wives to adopt sons after their (the husband’s) demise ; 
and whereas inconvenience has been experienced from the delay attendant on 
the forms at present established for registering the said deeds ; and whereas 
it will tend to obviate disputes and prevent frauds in the performance of en- 
gagements for the delivery of indigo, to afford to the parties, or either of them, 
the means of registering such engagements ; and whereas the convenience of 
the public will be further promoted by the establishment of a separate 
register of obligations for the payment of money; the following rules 
have been enacted, to be in force from the period hereafter specified, 
throughout the territories dependent on the presidency of Fort William.” 
section 2,  § 2 ‘* First. Whenever any person may be desirous of procuring any deed 
Rules tobe ob- of the description of those specified in Section 3, Regulation 36, 1793, and 
istering in the corresponding rules of Regulation 17, 1803, to be registered, he shal] 
eet attend either in person, or by an authorized representative, at the office of the 


register, with the original deed and an exact copy of it,’ attested by one at 


™ It is provided in Section 16, R. 17, 1803, for establishing a registry office in the 
provinces ceded by the Newab Vizeer, (which was passed on the 24th March, 1808 ; 
and extended to the conquered provinces by Section 17, R. 8, 1805) that « the ope- 
ration of this regulation shall not commence until the period of three years shall have 
elapsed from the date of its being passed.” 

* A question having arisen, whether the copies of deeds brought for registry under 
this rule are required to be written on stampt paper, (under the provisions for stamp 
duties stated in the third volume of this Analysis, p. 152) the court of sudder dewanny 
adawlut, in a circular letter from their register to the zillah and city courts, dated 22d 
April, 1813, expressed their opinion that the copies in question being intended 
merely for record, should be admitted to be drawn out on plain paper.” It was added 
however, in another circular letter from the register of the sudder dewanny adawlut, 
dated Ist June, 1815, that where authenticated copies of the legal documents spe~ 
cified in Section 11, R. 1, 1814, are required as legal vouchers, to be exhibited instead 
of the originals, the copies must be written on the same a paper as the originals, 
in omer with Section 18, R. 26, 1814, whether prepared by a cauzee, or mooftee, 
or by any other authorized person.” See the regulation here referred to, under title 
of Stamp Duties. 
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least of the parties to the instrument, and by one of the witnesses to the exe 
cution of it. ‘The register, after having adopted the prescribed measures for 
ascertaining the validity of the original, and having compared with it the copy 
above required to be furnished, shall without loss of time specify, on the back 
of the latter, the date and hour of the day on which it was presented for the 
purpose of being registered, and shall cause it to be filed according to the order 
of time in which it may have been received, and entered in the register book 
according to the same order, certifying in the said book the day and hour on 
which the entry was completed and inspected by him. Second. On com- eiginal deed 
pletion of thé entry in the manner above stated, the register shall return the with x cored 
original deed to the person from whom it may have been received, with a Go 
certificate under his signature endorsed on the deed, specifying the date and The entry in 
the hour of the day on which it was registered, and the page on which it is ene 
entered in the register book. Third. The entry in the register book shall, ™#4 within 
in all practicable cases, be made at the time of endorsing the copy required wich foe ea! 
to be furnished ; but the insertion of it shall on no account be postponed be- ‘“orsement ix 
yond the day on which the endorsement may be made. Fourth, The register All pti 
shall, on application being made to him, allow all persons to inspect the copies owed to in 
of deeds attested, endorsed, and filed in the manner prescribed in the pre- apie and a5 
ceding clause, as well as the register books. Fifth. In like manner, the "Cei*ter, book. 
register shall, on application being made to him, grant copies of all engage- panied eat 
ments registered by him to persons whom they may concern; and such co- perecehed 19 
pies, in the event of the originals being lost, destroyed, or not forthcoming evidence in 
shall be received as sufficient evidence of such deeds in all courts of judica- car saee” 
ture whatever ; proof being made by the subscribing witnesses to the original lost or de- 
deed, that the original was duly executed.” § 3. ‘* First. The person hold- Seciion 3. 
ing the office of register of deeds for the conveyance of landed property is P"gegements 
likewise hereby authorized and required, from and after the 1st of January, with indigo 
1813, corresponding with the 19th Poose 1219 Bengal era; the 14th Poose Planters for 
1220 Fussily ; the 20th Poose 1220 Willaity; the 14th Poose 1869 Sum- dpe oat wee 
but; and the 27th Zeheza 1227 Higeree, to register engagements contracted >¢ Tesistered. 
by indigo planters, whether Europeans or natives, with the ryots and others , 
for the delivery of the indigo plant. Second. A separate register book shall sister book to 
be kept for the registry of contracts of the description of those specified in the °° McPt fr 
preceding clause. Third. It shall be optional with persons contracting en- ments, 
gagements for the delivery of indigo to register them, or not, as they may eal cae 
judge proper ; but every engagement contracted for the delivery of indigo persons con- 
after the 1st day of January, 1813, which may be duly registered according thyaganentt’ 
to the provisions of this regulation, shall, in case it be in other respects to register 
a legal and bona fide icy rae be satisfied in preference to every other betraguteral 
contract for the delivery of indigo, being the produce of the same ground, csseements 
which may not have been registered, whether the last mentioned deed ar yg ie 
shall have been executed previously or subsequently to the registered deed, ence to others. 
Fourth. Whenever any person may be desirous of procuring any engage- Rules for the 
ment for the delivery of indigo to be registered, he shall attend either in per- registry of 
son, or by an authorized representative, at the office of the register, with the ment. 
original deed and an exact copy of it,,attested by one at least of the parties 
to the instrument, and by one of the witnesses to the execution of it. The 
register, on having ascertained by evidence on oath that the original was duly 
executed, and having compared with it the copy above required to be fur- 
nished, shall without loss of time, specify on the back of the latter, the date 
and hour of the day on which it was presented for the purpose of being regis- 
tered, and shall cause it,to be filed according to the order of time in which ‘t 
may have been received, and entered in the register book according to the 
same order ; certifying in the said book, the hour and day on which the entry 
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was completed and inspected by him. The entry in the register book shall, 
in all practicable cases, be made at the time of endorsing the copy required to 
be furnished; but the insertion of it shall on no account be postponed beyond 
the day on which the endorsement may be made. Fifth. On completion of 
the entry in the manner above stated, the register shall return the original 
deed to the person from whom it may have been received, with a certificate 
under his signature endorsed on the deed, specifying the date, and the hour 
of the day, on which it was registered, and the page on which it is entered in 
the register book. Sixth. The certificate of the register, endorsed on the ori- 
ginal deed, in the manner stated in the preceding clause, shall be deemed in 
all courts of judicature sufficient evidence of the registry. Seventh. The 
register shall, on application being made to him, allow all persons to inspect 
the copies of engagements for the delivery of indigo attested, endorsed, and 
filed in the manner prescribed in Clause Fourth, of the present section of this 
regulation, as well as the register book in which such engagements may have 
been entered. Kighth. In like manner the register shall, on application being 
made to him, grant copies of all engagements registered by him to persons, 
whom they may concern ; and such copies, in the event of the originals 
being lost, destroyed, or not forthcoming, shall be received as sufficient evi- 
dence of such deeds in all courts of judicature whatever; proof being made 
by the subscribing witnesses to the original deed, that the original was duly 
executed.” § 4. ‘* The register shall be allowed a fee of two rupees for 
every engagement registered by him, to be paid by the party causing the same 


to be registered, and no more; a fee of one rupee for every copy furnished of 


a deed registered by him, to be paid by the party applying for such copy, 
and no more; and a fee of halfa rupee for every search made on an inspec- 
tion of the register book, to be paid by the party inspecting the same, and no 
more. ‘The register is authorized to refuse the official acts required from 
him until these fees be paid, and from such fees he shall provide the necessary 
native officers to make the entries and copies directed, as well as the requi- 
site stationary.” § 5. “ First. The person holding the office of register of 
deeds is likewise hereby authorized and required, from and after the Ist of 
January, 1813, corresponding with the 19th Poose 1219 Bengal era; the 
14th Poose 1220 Fussily; the 20th Poose 1220 Willaity; the 14th Poose 
1869 Sumbut; the 27th Zeheza 1227 Higeree; to register bonds, promis- 
sory notes, and generally all obligations for the payment of money. Pro- 
vided however, that such registry shall only be made on the application, in 
person or by representative, of the party by whom the said bonds, promis- 
sory notes, or other obligations, may have been executed. Second. A sepa- 
rate register book shall be kept for the registry of obligations of the descrip- 
tion of those specified in the preceding clayse. Third. The rules contained 
in Clauses Fourth, Fifth, Sixth, Seventh, and Eighth, of Sections 3, and 4, 
of the present regulation, shall be considered applicable to the registry of 
hands, promissory notes, and other obligations for the payment of money, 
with the restriction already stated, respecting the party on whose application 
such registry is to be made.” § 6. “ First. Such part of Section 8, Regula- 
tion 36, 1793, and of the corresponding rules in Regulation 17, 1803, as 
requires that each leaf of the different register books shall be attested by the 
judge of the zillah or city court, is hereby rescinded. Second. In order at 
the same time to establish a proper control over the conduct of the public 
officers entrusted with the discharge of the duty of registering deeds, it is 
hereby enacted, that the endorsement on the copies required to be kept of 
the said deeds by the provisions of this regulation, and the transcripts there- 
of in the register book, shall be both countersigned by the judge of the 
adawlut, within one month of the date of registry ; unless prevented by ab- 
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sence; and in that case within one month after his return, Third. On af. The judge to 
fixing his name to the copies of the deeds and to the register books, it shall "eprt t 


Government, 


be the duty of the judge to report to the Secretary to Government in the ju- any irregulari- 
dicial department, for the information of the Governor General in Council, ‘esbemay dis- 


e ee e e . e 3 ¢C i th 
any errors or irregularities, or any deviation from the established regulations, conduct of the 


usiness. 


which he may have discovered in the conduct of the business confided to the s'%"***. 
register of deeds, or to his native officers.” § 7. “It is hereby declared, Registers not 
that the ht Sane are not warranted in registering deeds of any description, deatnnn. 
excepting those specified in Regulation $6, 1793, and Regulation 17, 1803, presestned- 
and in the present regulation. The register books shall in future be uni- Zeclih pence 
formly made of English paper, and carefully bound.” § 8. ‘It shall be the boats 
duty of the registers to keep an accurate account, in the English language, of Reclnters to 
the fees received by them on account of the registry of deeds.” § 9, « It keep anac- 
shall likewise be the duty of the register to prepare, as soon after the expira- Section 
tion of each English year as possible, an index to the register books.” § 10, And‘ Lah 
“ The oi sail are also hereby required, not only to preserve with care the index. " 
powers of attorney which may be produced by persons attending on the be- Ans" pre- 
half of others to procure deeds to be registered, but likewise to cause all such serve and en- 
powers to be regularly entered in a separate book, to be kept for that pur- if career for 
pose.’ : ; vr 


e 
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The judicial functions, which appertained to the office of cauzy-ul-cuzzat, Present duties 
or héad cauzy, and, in some instances to that of inferior cauzies, under town and cr- 
the Mahomedan government,’ have been discontinued since the establish- gunoah, cav- 
ment of courts of justice under the superintendence of British judges; “~~” 
and with an exception to the law officers, attached to the civil and criminal 
courts, the general duties of the present cauzies, stationed at the principal 
cities and towns, and in the pergunnahs which compose the several zillahs 
or districts, are confined to the preparation and attestation of deeds of con- 
veyance, and other legal instruments ; the celebration of Mosulman marria- 
ges; and the performance of the ceremonies prescribed by the Mahomedan 
laws, at births and funerals; or other rites of a religious nature. They are Eligible tobe 
eligible, however, under the regulations, to be appointed commissioners for 5) stie of dis 
the sale of property distrained on account of arrears of rent ; as well as com- trained pro- 
missioners for the trial of civil causes ; and are also entrusted by Government, P&ty; andlor 
in certain cases, with the payment of public pensions. It is therefore neces- causes. 
sary that persons of character, who may be duly qualified for the subsisting yin sayineal 
office of cauzy, should be appointed to that station ; and encouraged to dis- of pensions, in 
charge the -duties of it with diligence and fidelity ; by not being liable to re- 
moval, without proof of incapacity or misconduct. The cauzy-ul-cuzzat, or Rules for 
head cauzy of the several provinces under this presidency, and the cauzies Seca 
stationed in the cities, towns, or pergunnahs within those provinces, were of cauzies, n 
accordingly declared by Regulations 39, 1793, and 46, 1803, not to be Ye- exiended t0 
movable from their offices, except for incapacity or misconduct in the dis- Benaresby 
charge of their public duties, or for acts of profligacy in their private CoD- je-enacted to 
duct ; and the rules subsequently enacted in Regulation 5, 1804, and 8, 1809, ceded prot 
concerning the appointment and removal of the law. officers of the courts of re 


justice, were extended to the local cauzies, by Section 10 of the former re- ps "isqq) 
and R. 8, 1809. 


' See Hamilton’s translation of the Hedaya, Vol. 2. Book 20. On the duties of 
the Kasee. 
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Inwhst man- gulation; and Section 4, of the latter.* At the same time the office 
fo be filled, Of cauzy is declared (in Section 5, of Regulation 39, 1793, and 46, 
1803, respectively) ** not to be hereditary ;” and it is further provided 
in these regulations, that when the office of cauzy in any pergunnab, 
city, or town, shall become vacant, the judge, within whose juriedic- 
tion the place may be situated, is “to recommend such person as may 
appear to him best qualified for the succession from his character and legal 
Reference to Knowledge. The name of the person so recommended is to be eommuni- 
be made to cated to the head cauzy; who, “if he shall deem him unqualified for the 
office, either from want of legal knowledge, or. the badness of his private 
And reportto Character, is to report the same in writing.” It is likewise “ the duty of the 
he mage 2 iq heady cauzy to report every instance in which it may appear to him that the 
cases of mis- Cauzy of any City, town, or apt gure is incapable; or in which any such 
fonpecty, of cauzy may have been guilty of misconduct in the discharge of his public 
any city, town, duty, or acts of profligacy in his private conduct.” And a similar report is 
carer eernwal Yequired to be made by the judges of the zillah, city, and provincial courts, 
as by judgesof to the court of sudder dewanny adawlut, with whom it rests to confirm 


sclprricee the appointment, or removal, of the cauzies of cities, towns, and pergun- 


courts. nahs, under Section 4, Regulation 8, 1809. . 
R. 89, 1793, ‘‘ The head cauzy and the cauzies stationed in the cities, pergunnahs, and 


§7. R46, towns, are to keep copies of all deeds, and law or other papers, which they 
Copies and may draw up or attest; and are to affix thereto their seal and signature. They 
lists of attest: are likewise to keep a list of all such papers; and in the event of their death, 
law papersto resignation, or removal, the list and papers are to be delivered complete to 
be kept by | their successors.” A tax upon marriages which had been levied by the for- 
delivered to mer government, at a rate varying from three to four rupees, was abolished by 
thelr eueces the committee of circuit in the year 1772, as injurious to the population of 


Former tax, the country; and with a view to encourage matrimony, the marriage fees, 
fee,on war. Which were then received by the cauzies, at the established rates of two ru- 


riages, abo. pees from the principal inhabitants, one rupee eight annas from the middlin 
and free gifts’ Class, and one rupee from the lower classes, were ordered to be discontinued. 
aa allowed, ‘The cauzies and moofties employed at fixed salaries, as officers of the courts 
ance of nop = justice, bak aes sy all nes and to salts _ ia 
tial or funeral of marriages, births, and funerals, without exacting any fees whatever. But 
sermons the cohibion was declared not to sears to ny presen, or gratification, 
made on the occasion of a marriage, or funeral, with the entire free will of 
Keae.isos’¢s, the party.* In pursuance of chin’ principle: it is provided by Section 8, Re- 
The sameprin- gylation 39, 1793, and 46, 1803, that “ the cauzies stationed in the cities, 
ceqinexist- towns, and pergunnahs, are not to exact any fees for drawing up or attesting 
ing provisions papers, or for the celebration of marriages, or the performance of any reli- 


fe | t ie * e ° *, 
ceo gow duties, or ceremonies which it has been customary for them to per. 


Section 1'-__ form, excepting such as the parties concerned may voluntarily agree to pay ; 
Cauzies de- A a. Say ° 
claredliableto aS has been hitherto the practice.” They are at the same time declared lia- 


Pepto ble to be sued in the civil courts “ for any undue practices in the discharge 
practices. | Of the duties prescribed to them.” It may be added that the fees and pre. 
Fees ang Sents to the officiating priests at Hindoo marriages, funerals, and other cere- 
ciatingHindoo Monies, are in like manner left to be determined by the will of the parties ; 
priests, au,¢ and are usually proportioned to their rank and circumstances. As every 
the parties. 

* The provisions of the, two regulations here referred to are detailed in the 
per volume of this Analysis, under the head of Native Officers, p. 153. and See 
quel. 

* Vide letter from the committee of circuit to the Governor and Council, dated 
15th August, 1772; And article 33 of the plan for the administration of justice, 
which accompanied it. Appendix No. 2, to the fifth report from committee of 
secrecy, 1773. 
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Hindoo family has its proper gurohit, or priest, who assists in the " f 
ance of all sacred or solemn rites, it would-be obnoxious, if not ‘cea inion of them, 


or of ap- 


cable, to frame any regulation, either for the appointment of the Hindoo pointufent of 
priesthood ; or for limiting the compensation to be received by them; and ' Hindoo 


experience has not shown that any alteration of established usage, in these pear acces 
is required. ry or expedi- 


_ The only further rule, which it appears netessary to cite from Regula- 39,179,400 
tions 39, 1793, and 46, 1808, is that which directs the zillah and city judges F.46 183,610. 
to furnish the cauzies stationed in their respective jurisdictions, with translates nishing tram- 
in the Persian and vernacular languages “‘ of all regulations printed and pub- areca 
lished in the manner directed in Regalation 41, 1793.” The importance of tions to the 
publishing for general information, in a language known to the natives of the *t>owman4 
country, all regulations affecting their rights, or persons, has been already ad- tataies. 
verted to.! And the first part of this Analysis, relative to civil justice, may be 
closed with a remark, that the rule for furnishing the city, town, and per- 
gunnah cauzies, with translations, in the current languages, of all new regu- 
lations, being obviously intended to promote their publication, for the benefit 
of the people liable to be affected hy them, it should be most carefully ob- 
served. To maintain its intended effect, whenever a cauzy may be appointed, Importance of 
it should be an invariable rule to deliver over to him the whole of the regu- °,c@refit! ob- 
lations which may have been received by his predecessors. The inhabitants this Tie 
can then never be at a loss where to apply for information of the laws and rules 474. s"88esti- 
in force, upon any subject; and were a similar practice adopted, with respect taining its in- 
to the police officers and moonsiffs ; or the former supplied with all regulations ‘fitthen” 
concerning criminal justice and police; the latter with all other regulations ; tives may 
and both required, under penalties, to deliver them complete to their succes- en” wren 
sors ; it would essentially promote the important purpose of the legislative which the se- 
provisions, which have been stated, for promulgating “ all regulations pas- rights ace 
sed by Government, affecting in any respect the rights, persons, or property, Vileges de- 
of their subjects ;” and enabling “* individuals to render themselves acquaint. ° =~ 
ed with the laws, upon which the security of the many inestimable privileges 


and immunities granted to them by the British Government, depends.” * 


* In note subjoined to pages 11 and 12. 

* Since this remark was written, (in 1805,) it has been provided by Section 31, 
Regulation 8, 1805, and Section 12, Regulation 11, 1806, that the zillah and city 
judges and magistrates shall cause the translations of the regulations in the country 
languages, which they are required to furmsh to the cauzies in their respective 
jurisdictions, * to be read and published for general information at the cutcherries 
of the native commissioners, empowered to act as moonsiffs, and of the police da- 
rogahs, or tehseeldars in charge of the police.” See note to pages 11 and 12. 

he following resolutions of the Governor General in Council passed on the $d 
February, 1809, with a view to the improvement of the administration of justice in the 
territories immediately dependent upon the presidency of Fort William, were inserted 
at the conclusion of the judicial parts of this Analysis, in the first edition, (vol. 1, page 
653,) and are therefore subjoined in this place; although circumstances have not ad- 
mitted of the intended arrangement being carried into effect. 

‘¢ First. That a professor of law be appointed for the instruction of the junior 
branch of che Company’s servants in the principles of jurisprudence. 

*¢ Second. That the professor of the regulations be requested to commence a course 
of lectures on the regulations. 

“© Third. That the servants of the Company, who on quitting the college may make 
choice of, or be selected by Government, for the judicial department, be attached to 
the sudder dewanny adawlut and nizamut adawlut, until their services are actually re- 
quired in the interior of the country. 

“ Fourth. That the offices of frst and second assistant to the register of those 
courts, a8 at present constituted, be abolished. 
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‘ Fifth. That the assistants attached to the sudder dewanny adawlut and nizamut 
adawlut be examined half yearly by the judges of the sudder dewanny adawlut, jointly 
with the professor of the regulations, as to their knowledge of the regulations ; and of 
the practical duties of registers, judges, and magistrates; and that the result be regu- 


. larly reported to the Governor General in Council. 


s Sixth. That those assistants be in like manner examined half yearly by the advo- 
cate general, jointly with the professor of law, as to their knowledge of the general 
principles of jurisprudence ; and of the duties and powers of a justice of the peace ; 
and that the result be reported to Government. 

«¢ Seventh. That the sudder dewanny adawlut and nizamut adawlut be requested to 
cause the reports of the causes and trials adjudged by them, to be prepared with punc- 
tuality, by the assistants attached to those courts ; to make a selection from the reports 
already prepared, for publication, without loss of time; and to cause a similar pub- 
lication to be made periodically in future. 

“¢ Eighth. That the servants of the Company, who on quitting the college may enter 
on their course of service in the judicial department, rise only in that department ; and 
that, in like manner, those persons who may enter into the revenue department, rise 
only in that branch of the service.” 


END OF FIRST PART. 
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SECOND PART. 


SECTION I. 


MOHUMMUDAN CRIMINAL LAW. 


THE courts of judicature, established on the part of the East India Com- Laws in torce 
pany, throughout their territorial possessions, are required, in the adminis- haar ia 
tration of criminal justice, to be guided by the Mahomedan, or as more cor- criminal ju: 
rectly written, Mohummudan law; excepting cases, wherein a deviation from (‘Sripany's” 
it may have been expressly authorized by the regulations of the British Go- cots of snd 
vernment. It will therefore be useful to give a general view of such parts feasons. m 
of the Mohummudan law, as have immediate relation to crimes and punish- consequence, 
ments ; previously to exhibiting the amendments of -it, which have been jenfsinew of 
enacted by the regulations of the Governor General in Council. The rea- the Mohum- 

° . ° mudan penal 
sons, which led to such amendments, will, by this means, be rendered more jaw. 
intelligible ; and the expediency of the provisions, which have been made 
for an efficient administration of criminal justice, will be more clearly and 
easily appreciated. It may further tend to bring into notice such defects in 
the penal laws of the country as still remain to be remedied. 

The basis of Mohummudan law, religious, civil, and criminal, is the Foundation ot 
Koran ; believed to be of divine origin, and to have been revealed by an an- te, Moun 
gel to Mohummud ; who caused it to be written and published, from time to Iigious, «il. 
time, as occasion required, for the refutation of his opponents, or the instruc- aneenimns! 
tion and guidance of his followers: though the hundred and fourteen Soowur, 
or chapters, which compose the Koran, were not digested, in their present 
form, until after the death of Mohummud ; when they were collected by his 
immediate successor Aboo Bukr ; and were afterwards, in the 30th year of 
the Hijrah, transcribed, collated, and promulgated, by order of the Khuleefah 
Othman.' 

The Koran being thus considered the written word of God, its texts, when O:dmances ot 
clear and applicable, and not abrogated by other texts of subsequent revela- ee 
tion, are unquestionable and decisive. But, (as remarked by an eminent what cases de- 


historian*) ‘In all religions the life of the founder supplies the silence re aaa 


* V. Sale’s Preliminary Discourse, Section iii. ; 
> In chap. 1. of the Decline and Fall of the Roman Empire, relative to Arabia. 
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written revelation: the sayings of Mahomet were so many lessons of truth ; 
his actions so many examples of virtue ; and the public and private memorials 
Its imperfee- were preserved by his wives and companions.” . In fact, the ordinances of the 
ie the Ses Koran, in civil affairs, are few and imperfect ; and must have proved alto- 
or traditional gether inadequate to provide for the various objects of legislation, in a large 
= and civilized community, without the aid of the Soonnut ; or rule of conduct, 
deduced from the oral precepts, actions, and decisions, of the- prophet. 
Authority of These were not committed to writing by Mohummud; but were collected 
wick ato" after his death, by tradition, from his companions, (the Sahabah ;) their con- 
pose the Soon- temporaries, (Tabi ieen, literally, followers;) and successors (7wba-i-tabi- 
oe icen ;) and the authentic traditions, which have been preserved in numerous 
compilations of Ahadees, (dicta, factaque ; precepts and transactions) ; 
Soonun, (instituta vite, exempla; rules of practice and examples); or 
Riwayat, (relationes, reports ;) constitute a second authority of Mosulman 
law; conclusive (if the authenticity and application of the traditions be ad- 
mitted) in all cases not expressly determined by the words of the Koran.* 


* The collections of traditions held in the most general estimation, as genuine and 
authoritative, by the Soonees, or orthodox traditionists, are the following ; denominated 
Sthah-i-sittah, or the six authentics. 

1. Saheeh-i Bokharee. Compiled by Aboo Abdoollah, Mohummud, of Bokhara. 
He was born A. H. 194; and died in the year 256; in the suburbs of Sumurkund. 
His compilation is said to contain above seven thousand traditions; selected from 
$00,000. 

2. Saheeh-t Mooslim. By Aboo’l Hosen, Mooslim, of Nyshapoor. He died A. H. 
261; and is also said to have compiled his work from $00,000 traditions. This 
and the preceding collection, when cited together, are called Saheehyn, or the two 
authentics. 

3. Soonun-i-Ibn-i Majah. By Mohummud-bin-i yuzeed, bin-i Majah; of Kuz- 
veen. (Erroneously named Ben Mohummud, in D’Herbelot.) Title n Ebn Ma- 
giah. He died at Kuzveen, in Irak, A. H. 278. 

4. Soonun-i Aboo Daood. By Aboo Daood, Solyman, of Sijistan. He was born 
A.H. 202; and died at, Busrah, in the year 275. His work is stated to consist of 
4,800 traditions, selected from 500,000. 

5. Jama-i Tirmizee. By Aboo leesa, Mohummud, of Tirmiz, in Toorkistan. He 
is also surnamed Zureer or Dhureer, from his blindness. His birth was A. H. 209; 
and his death in 279. His compilation is noticed by D’Herbelot, under the title of 
Giame al Kebir ; and is erroneously cited fg Vaptinag Sion D’Herbelot) in Hamilton’s 
Preliminary Discourse, page $6, as ‘quoted in the Hidayah ; instead of the Jama.-i- 
Kubeer, on frk-h, or jurisprudence, by Imam Mohummud. 

6. Jama-t Nisage; called also Soonun-i Nisaee. By Aboo-i abd-oo, Rahman 
Ahmud, of Nisa, a city of Khorasan, He was born A. H. 2153 and-died in the year 
$08. This collection is selected from a former compilation, by the same author, 
called the Soonun-i-koobra, and mentioned by D’Herbelot, under the title of Sonan 
Al Kebir. 

The four works last mentioned, whem cited collectively, have the designation of 
Soonun-1 urba, or the four collects of traditions. The short notices, which have been 
given, of their compilers, and of the authors of the Saheehyn, are taken chiefly from the 
Mirat-ool-aalum, an esteemed general par composed by Bukht-yar Khan, in the 
reign of Aurungzeb. They are confirmed, with many other particulars, in the Mishkat, 
a work of authority on the traditions admitted by the Soonees, and used, as a class book, 
in Mosulman colleges, with the Sahech-i Bokharee, and Saheeh-i Mooslim. The au- 
thor, Shykh Waleeoo’deen, Aboo Abdoollah, Mahmood, who finished his undertaking 
(to verify and illustrate the traditions contained in a former compilation, called the 
Musabeehoo’soonnut, by Hosen bin-i Musoo,ood, Furaee) A. H. 737, states that the 
Mowutta of Malik bin Ans, (the founder of the second orthodox sect, who died A. H. 
179) is, by some reckoned one of the six authentic collections, instead of the Soonun-i 
Ibn-i Majah. He adds that others are of opinion, the Darumee, compiled by Aboo 
Mohummud Abdoollah of Sumurkund, surnamed Darumee, who was born A. H. 181, 
and died in 255, should be classed as the sixth authentic. But he has himself given 
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The schisms and dissensions, however, which took place among the Mo. Different read 
hummudans, after the demise of their legislator and founder, especially the inge and imter- 
contest for the succession to -the Khiléfut, or pontificate, which gave rise to the Korap si 
the Shiyd, or sectaries of Alee, have occasioned various differences and disa.. Yl!  sifer- 
greements, both in reading and interpreting the word of the Koran, and in ting Gea 
admitting or rejecting? the traditions, whic compose the oral law. There raligist om 
appears to be an error, or verbal inaccura¢y, in the observation of the learned, schiams. 
and in general accurate, translator of the Koran, that * the Sonnites receive ee ri 
the Sonna, or book of traditions of their prophet, as of canonical authority ; *ectaries of 
whereas the Shiites reject it ‘as apocryphal, and unworthy of credit.”! From ““ 
this remark it might be inferred, thatthe Shiyd reject the traditions altogether; 
whereas they admit many which are not deemed authentic, and are conse. 
quently rejected, by the Soonies. They have also their collections of Ahddees 
and Soonun, which they deem genuine and authoritative. The difference Difference be. 
between them, and the Ahli-Soonnut, or orthodox traditionists, who, as ‘ee the So 
ariag ie by Mr. agi appear 7 have assumed this title of distinction, in sdmissag of 

‘in opposition to the innovations of the sectaries,”? lies, as f. pe onk 
traditions, in the different authorities, which are admitted by he paaintie ri admitted b) 
the Ahddees, received by them respectively. The Soonies allow traditionary **”™* 
_credit to the Sahdbah, or companions of their prophet ; especially to the most 

eminent amongst them, or those who had the longest and most familiar inter- 

course with Mohummud; and to the Khoolft rashideen, or the four 
Khuleefahs, who were the immediate successors of the prophet; and in- 
structed by him in the principles and tenets of his religion. Also to several 
intelligent and learned men, who were contemporary with the companions and 
first Khuleefahs, and who are included in the general description of 74 ,bi seen 
already mentioned ; as well as to others, who succeeded these ; (the Thba-i- 
tabi-ieen ;) and have verified their reports of traditions, by citing the names 
of the persons, through whom they were successively traced to their genuine 


source, the apostle supposed to have been divinely inspired. + 


this place to the compilation of Mohummud, the grandson of Majah; and it is com- 
7) placed third in the series, with reference to the supposed order of pub- 
ication. 

* Sale’s Preliminary Discourse, Section viii. 

* Moilavee Sirdj oo’deen Alee (one of the law officers of the courts of Sudder 
Deewany and Nizamut Adawlut, as well as of the supreme court, and employed by the 
late Sir W. Jones, to compile the Sheedh part of a digest of Mosulman law, upon con- 
tracts and inheritance) states the Kootoob-é urba; or four books of traditions, held au- 
thentic bY the Shiyd, to be the following : 

1. Tahzeeb. 2. Istibsér. Both compiled by Aboo Jafur Mohummud, of Toos, in 
Khorasan. 

3. Jémé-i Kafee. By Mohummud bin-i Yakoob. Of Ry, in Persian Irak. 

: a grit l& Yahzoorh ool-fukech. By Mohummud bin Alee, of Komm, also in 
rak t . 

The third of these collections, which quotes the compiler of the two first, is said to 
have been presented to Imam Mahdee, who was born A. H. 255, The author of the 
fourth compilation is stated in the Mujalis ool-Momuneen, to have been contemporary 
with, and protected by, the Persian King Rokn-oo’doulah, who died A. H. 366. 

3 Preliminary Discourse to his translation of the Hidayah, page 22. His observa- 
tion, at length, is ‘* The Mussulmans, who assume to themselves the distinction of or- 
thodox, are such as maintain the most obvious interpretation of the Koran, and the 
obligatory force of the traditions, in opposition to the innovations of the sectaries 5 
whence théy are termed. Soonis, or traditionists.” ‘This, however, is partly open to the 
same objection, as has been stated to the remark of Mr. Sale. 

The nature of this treatise does not admit of a fuller account of the Soonee tra- 
ditions ; which are distinguished by some authors as Sakech (authenticated) 5 Husun 
(approved) ; 2aiee/-o-ghureed (weak “_ poms Moonkur-o-mousooa (denied and 
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The Shiyd, on the contrary, give no authority, or credit, to the three first 
Khuleefahs, Aboo Bukr, Omur and Othman; nor to any other companions 
of Mohummud, excepting such as were partisans of Alee. They extend their 
faith and obedience, however, to the admission of all traditions of their pro- 
‘phet’s sayings and actions, which they believe to have been verified by any 
one of the twelve Zmdms ; from whom they take gheir denomination of 
Imédmecyah ; as well as to the pregepts and examples of those Imdms theme 
selves; the whole of whom they venerate, as being the lineal descendants 
(through Fatimah) and, according to their tenets, the rightful successors of 
Mohummud; and the last of whom they believe to-be still living, though 
invisible ; it having been predicted of him, that he will return to judge and 
rule the world; to punish sinners, and those who have departed from the 
true faith; and to restore and confirm the genuine truths of religion, with 
piety, justice, and every other virtue.’ 

When neither the written nor oral law prescribes a rule of decision, the 
concurrence of the companions of Mohummud (Jjma,é-i Sahdbah) is re- 
ceived by the Soonies, as a third source of legal authority : and if this also 
fail, théy allow the validity of reason, restricted by analogy, (Kiyds,) in 
applying, by inference, the general principles of law and justice, to the va- 
rious transactions and circumstances of the changeful scene of human life ; 
which, as they could not be all foreseen, it was impossible they should be 
completely and expressly provided for. This is so clearly stated, with the 
origin of the principal Soonee sects, who agree in matters of faith, (dkd eed ), 
but differ on points of practical jurisprudence, (jik-h,) in a section of the 
Mokhtusur 00 dowul (compendium of dynasties) of Gregorius Aboo’l Furuj, 
translated (into Latin) by Pocock, in his Specimen Historie Arabum ; that 
the following English version will not, it is presumed, be unacceptable ; espe- 
gh as both the Arabic original and Latin translation are little known 
in India.’ 


imposed): by others, as Moosnud (vouched or certified); and Moorsul, or Moonkuté 
(detached or divided). ‘The Moosnud are also subdivided as Murfoo @ (ascending to 
the prophet); Moukoof (resting with the Sahabak); and Muktood@ (severed or cut 
short among the Tabi jeen) ; or by another classification as Mootawatur (repeated, suc- 
cessive); Mush joor (public, notorious); and JWahid (single, particular). The 
Mishkat, referred to in a former note, has however been translated from the original 
Arabic by an officer of the Bengal Artillery, Captain A. N. Matthews, and has fess 
published by him since the first edition of this volume was printed. 

t The names of the twelve Imams are given by D’Herbelot, under the head of Jmam. 
He has also given a brief statement of the tenets of the Shiyd, under the titles of Schiak, 
Ali, and other titles of his valuable, though (as might be expected in so voluminous and 
miscellaneous a work) sometimes erroneous and often imperfect compilation. A fuller 
account of the doctrines and practice of the Shiyd is contained in the 2d vol. of Chardin. 
(Description de la Religion des Persans, in the Amsterdam edition of his Voyages en 
Perse, published in 1711.) But the most authentic information upon the jurispru- 
dence of the Jmameeyah sect, (which, not having been established, for the administra- 
tion of justice, in any part of the Company’s territories, needs-not to be further noticed 
in this tract,) would be furnished by the completion of a work, the first volume of which 
has been printed, and is entitled—« A Digest of Mohummudan Law, according to the 
tenets of the Twelve Imams; compiled under the superintendence of the late Sir Wil- 
liam Jones : extended, so as to comprise the whole of the Zmameea code of jurispru- 
dence, in temporal matters ; and translated from the original Arabic, by order of the 
supreme Government of Bengal ; with notes, illustrative of the decisions of other sects 
of Mohummudan lawyers, on many leading and important questions. By Captain John 
Bajjlie, Professor of the Arabic and Persian languages, and of Mohummudan law, in 
the college of Fort William.” 

* Aboo'l Furuj was a Christian, born at Malathia in Aladulia, or Armenia minor, 
A.C, 1226. But he wrote in Arabic, and appears to have been well versed in the 
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“ Of the sects ( Muzdhib) which differ upon the branches, or derivative” origi of the 
s of the law, concerning rules of jurisprudence, and cases of disquisition, Puncipal Sw- 


e& sects, as 


four are the most celebrated : ‘viz. those of M4lik bina Ans; of Mohummud stata by 


bin-i Idrees, oo’Sh4fiiee ; of Ahmud bin-i Hunbul ; and of Aboo Huneefah 
Naomén bin-i Thabit. The fundamental grounds of disquisition ( [jtihéd ) 
are also four; the scripture (Kifdb) ; the traditionary law (Soonnut.) ; the 
concurrence of the oe companions (Jjmé,d@.) ; and analogy, or ana- 
logical reasoning (Kiyds ). For, when any legal question arose, respecting 
what was lawful or unlawful, a regular investigation took place, in the fol- 
lowing manner. First, they searched the book of Almighty God (the 
Koran); and if any clear text were found in it, such was adhered to. But, 
if not, they sought for a precept, or example, of the prophet ; and abided by 
it, if applicable, as decisive. If none such were discovered, they inquired for a 
concurrent opinion of the Sahdbah ; who, being directed in the right way, 
are not open to suspicion of misleading ; and therefore, if their sentiments 
could be ascertained, on the point in question, they were deemed conclusive. 
If not, an ultimate resort was had to analogy and reason; the: variety of con- 
tingent events being infinite ; whereas the texts of the lw are finite. It thus 
appears certain that the exercise of reason may be proper and necessary in 
legal disquisition. Imam D4,ood of Isfahan, however, entirely rejected the 
exercise of reason; whilst, on the contrary, Aboo Huneefah was so much 
inclined to it, that he frequently preferred it, in manifest cases, to traditions 
of single authority. But Malik, Shdfi,iee, and Ibn-i Hunbul, had seldom 
recourse to analogical argument, whether manifest or recondite, when they 
could apply either a positive rule, or a tradition. This gave rise to their dif- 
ferent opinions and judgment; which are recorded in books that treat of 
their disputations ; yet neither infidelity, or error, is to be charged against 
them on this account.” 

The four principal jurists, and founders of sects, among the Sooniees, who 
are noticed by Aboo’l Furuj, have been particularly mentioned in the notes 
of Pocock’s specimen, already referred to; in the Bibliotheque of D’Herbe- 
lot ; and in the preliminary discourses of Sale and Hamilton.’ The doctrines 


religion and law, as well as in the history, of Arabia. V.Pocock’s Specimen Historie 
Arabum, comprising an extract from the dynasties of Abool Furuj, which, Gibbon 
observes, ‘ form a classic and original work on the Arabian antiquities.” Published 
at Oxford, in 1650. Also the complete Latin version of the original work, by Pocock, 
published in 1663, Gibbon has added upon this, however, that « it is more useful 
for the literary than the civil history of the East.” Cap. li. n. 13. . 

1 Their names, at length, are—1. Aboo Huneefah Naoman bin-i Thabit ; or, as 
pronounced in India, Sabit. 2. Aboo Abdoollah M&ik bin-i Ans, or, as otherwise 
read, Anus. $. Aboo Abdoollah Mohummud ibn-i-Idrees oo’Shafi jee, or a descendant 
from Shafii. 4. Aboo Abdoollah Ahmud ibn-i Hunbul. The first is commonly 
called Aboo Huneefah, meaning the father of Hunecfah, and therefore is improperly 
cited, in the translation of the Hiddyak, by the name of Huneefah only ; which, more- 
over is a feminine appellation, and was the name of the second wife of Alee, (Vide 
Tit, Hanifah, in the Bib. of D’Herbelot.) He was born at Koofah, about A. H. 80 ; 
(some say ten, and others twenty-one, years earlier ;) was instructed in the traditions, 
by Imam Jafur-i Sadik, the sixth Imam; who, as an authority for the precepts and 
actions of Mohummud, is esteemed by the Soontes, as well as by the Shzyd ; (not the 
Sheeah doctor, Aboo Jafur, mentioned in a former note; as erroneously stated in 
Hamilton’s Preliminary Discourse, p. xxiii. Vid. Tit. Giafar, in the Bib, Or.) and died 
in prison, at Bughdad, in the KAilafut of Munsoor, A. H. 150. The founder of the 
second sect is known by his proper name Malik. He was born at Mudeenah, betwee 
the years 90 and 95 of the Eijrah ; and died at the same place, in a state of religious 
retirement, during the reign of Hfroon oo’Rusheed, A. H..179. The patronymic, 
Shafiiee, usually distinguishes the third leader ; who was born at Gaza or Ascalon, in 
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of Malik, and Ibn-i Hunbul, are not known to prevail in any part of 
India. Those of Shafijee have a limited prevalence on the sea coast of 
‘the peninsula; and are understood to obtain among the Malays, and other 
Mosulman inhabitants of the Eastern Islands, But the authority of Abco 
Huneefah, and his two disciples, Aboo Yoosuf, and Imam Mohummud, is 
paramount, and exclusively governs judicial decisions, in Bengal and Hin- 
doostan, as well as at Constantinople, and other seats of Mohummudan do- 
minion in Turkey and Tartary. It will therefore be sufficient to state the 
system of Aboo Muneefah, with the illustrations and amendments of Aboo 
Yoosuf and Imam Mohummud, ;' noticing, after the manner of the Hi- 
déyah, any particular opinions of the other orthodox sects, upon points of 
importance, which may appear to require it. _ 

It has been remarked by Sir W. Jones, in his preface to the Sirdjeeyah,* 


Palestine ; in the hundred and fiftieth year of the Hijrak; and died at Cairo, (where 
the famous Salah 00 deen, some centuries afterwards, founded a college, in honor of 
his memory and doctrines,) A. H. 204. The last chief, Ahmud, is more generally 
called, from his father, Ibn-i Hunbul. He was born at Bughdad, or according to some 
at Murv, or Muroo, in Khorasan, A. H. 1643; and died at ughdad, where he attended 
the lecture of Shafi,iee, A. H. 241. 

* Aboo Yoosuf Yakoob bin-i Ibraheem ool Koofee, was born at Koofah, A. H. 
118; and after finishing his studies under Aboo Huneefah, was appointed Kazee of 
Bughdad by the Khuleefah, Hadee. He was afterwards, in the reign of Haroon oo’ 
Rusheed, made Kazee ool Koozit, or chief judge; and retained that high station, 
(which is said to have been first instituted for him) until his death A. H. 182.—Aboo 
Abdoollah Mohummud bin-i Husun ov’ Shybfnee, (of the tribe of Shyban) who is 
usually called Imam Mohummud, was born at Wasit, in Arabian Irak, A. H. 132. 
He was a fellow pupil with Aboo Yoosuf, under Aboo Huneefah, and on the death of 
the latter, continued his studies under the former. He is also said to have received 
instruction from Malik. He was appointed by Haroon oo’ Rusheed to administer jus- 
tice in Irak-i ajum or Persian Irak ; and died at Ry, the former capital of that pro- 
vince, A. H. 179; or, according to the Rouzut oo’riy4heen, an esteemed history from 
the commencement to the 759th year of the Hijrah, by Yafiiee, A.H. 189. (See 
further particulars respecting Aboo Yoosuf and Imam Mohummud, in Hamilton’s 
Preliminary Discourse.) Zoofur bin-i Hoozel, and Husun bin-i Ziyad, (the former 
of whom held the appointment of chief magistrate at Busrah, where he died A. H. 
158) were also two distinguished contemporaries, and scholars, of Aboo Huneefah ; 
and are sometimes quoted as authorities for his doctrines; especially when the two 
principal disciples are silent. 

* A work of authority upon the Mohummudan law of inheritance, translated and 
published, with a commentary, by Sir W. Jones, in the year 1792. ‘This is the only 
part of the Mosulman Digest, undertaken by the venerable judge in 1788, which his 
various avocafions and studies allowed him to complete. He deemed it worthy of 
being exhibited entire, as containing the ‘Institutes af Arabian law on the important 
title mentioned by the British legislature (in the Statute 21, George III. Chapter Ixx.) 
of inheritance and succession to lands, rents, and goods.” And it is of particular 
value, to the jurisprudence of British India, as the Hidayah, translated by Mr. Hamil- 
ton, does not include the law of inheritance. It has not been ascertained when the 
author of the original treatise lived. But the Kushf-oo’ Zunoon, (or dhunoon, as pro- 
nounced in Arabia) the bibliographical work of Hajee Khulfah, which furnished ma- 
terials for a considerable part of the Bibliothéque Orientale, (Vid. Galand’s preface, 
p- xiv. Ed. 1776.) mentions it, under the title of Furayid oo’ Sujawundee in the 
following terms; together with the date of the commentary of Syyud Shureef; 
the substance of which is given by Sir W. Jones, with that of a recent Persian com- 
ment, by Moilavee Mohummud Kasim, who was employed by Mr. Hastings to trans- 
late, from the Arabic into Persian, both the Sirajee yah and the Shuree, feeyah. ‘The 
Furtyid-oo Sujicaundee, composed by Imam Sirkjoo'deen, Mahmood bin-i Abdoo’ 
Rusheed, of Sujawund, is commonly called the Fura ecz-i Sirajee yak. It is held in 
high estimation and in general use. Many of the learned have written commentaries 
upon it, to the number of forty; the best of which is the comment of Syyud 00’ 
Shureef Alee bin-i Mohummud, of Joorjan; finished at Sumurkund, in the year (of 
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“¢ that although Aboo Haneefah be the acknowledged head of the prevailing ference of op- 
sect, and has given his name to it, yet so great veneration is shown to Aboo ‘tio between 


Yoosuf, and the lawyer Mohummud, that, when they both dissent from their 
master, the Mosulman judge is at liberty to adopt either of the two deci- 
siorts, which may seem to him the more consonant to reason and founded on 
the better authority.” This remark corresponds with the received opinion of 
present lawyers ; and is sanctioned, for the most part, by a passage to the 
following effect in the Hummddeeyah.' ‘‘ Futwds (law decisions, or opi- 
nions) are given primarily, according to the doctrine of Aboo Huneefah ; 
next according to Aboo Yoosuf; next according to Imam Mohummud ; next 
according to Zoofur; and then according to Husun bin-i Ziy4d. It is said, 
that if Aboo Huneefah be of one opinion, and his two disciples of another, 
the Mooftee is at liberty to choose either : but the preceding rule must be ob- 
served, when the Mooftee is not a scientific jurist ; (and therefore not compe- 
tent to judge of the opposite opinions). This is copied from the Koonyah. * 
In judicial decrees however a preference is given to the doctrine of Aboo 
Yoosuf (who was an eminent judge); for Imam Surukhsee,? has declared it 
safe to rely upon Aboo Yoosuf in judicial matters; and that the learned 
have followed him in such cases ; though if there be a difference between the 
two disciples, whichever agrees with Aboo Huneefah must be preferred. The 
joint opinion of the disciples may also be adopted, though different from that 
of Aboo Huneefah, if the difference appear to proceed from a change of hu- 
man affairs; (lif. a change of men, and alteration of times ;) and modern 
lawyers are agreed, that the doctrine of the two disciples may be taken for 
adjudication in all matters of civil justice.” 

It appears, however, that the ancient jurists held the authority of Aboo 
Huneefah to be absolute, although both his disciples might differ from him. 
This is stated, without reservation, in a chapter ‘‘ on the order of authori- 
ties to be observed in practice,” forming part of the book entitled Add ool 
Kazee, or duties of the Kézee, in the Futdwa-i Adlumgeeree, or collection 
of law cases, compiled by order of the Emperor Aalumgeer. The same 
chapter contains other useful information upon the rules and discretion, un- 
der which the Mosulman magistrate is empowered to administer justice; and 
as it is not long, a literal translation of it is here introduced; omitting only 
a quotation from the Mubsoot, which being nearly a repetition of that given 
from the Budayi,d, the insertion of both appeared superfluous. 

“ It is incumbent upon a Kazee (or judge) to give judgment according to 
the book of God; to know what parts of the divine book are in force, and 
what have been abrogated ; to be able to distinguish between the texts which 


the Hijrah) 804. This commentary is of the first authority, and universally received. 
Several Scholiasts, of erudition, have given annotations upon it.” 

" A collection of legal expositions, By Abool fut ha, Rokn oo deen ibn-i Hosam, 
Mooftee of Nagor, in the Dukhun; and dedicated to his teacher, Humad 00’ deen, 
Ahmud, chief Kazee of Nuhr w4lah. The time when this work was compiled is not 
exactly known; but, though of modern date, it is held in considerable estimation. The 
court of nizamut adawlut possess a complete copy, obtained for them, with some 
other law books, by Lord Teignmouth, from the Newab Vizeer, in the year 1797. 

* A law tract often quoted in the Futawé i Adlumgeeree, not known to be at present 
extant; and by whom composed, has not been ascertained. 

3 Shums ool Aimmah, Aboo Bukr Mohummud, native of Surukhs, in Khorasan. 
The Mokeet, composed by him, will be mentioned in a subsequent note. He also 
wrote a commentary on the Jémd é Sugheer of Imam Mohummud; and a comment 
upon the K@fee ool Hakim, (stated in the Kuskf-o0’-zunoon to have been composed by 
H&kim-i Shaheed, Mohummud; but no longer extant,) which is called Mubsoot-t 
ae and often quoted in the Hida@yak. He died at the place of his nativity, 
A.H. 488. ‘ 
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are clear and positive; and such as are of doubtful meaning, having obtained 
a different interpretation from the learned. If no rule be found in the book 
ef God, the Kdzee is to decide according to the traditions from the prophet. 

He must therefore be competent to discriminate those in force from such as 
have been superseded ; and the spurious and invalid, from such as are genuine 
and authoritative. He must be acquainted with those which have obtained 
successive, notorious, or single, verification; and with the character and 
credit of the reporters of them. Because some are celebrated for their know- 
ledge of jurisprudence (fik-h o dddlut) ; as the four first Khuleefahs, and 
the three Abdoollahs, (viz. Abdoollah ibn-i Omur, Abdoollah ibn-i Abbés, 
and Abdoollah ibn-i Muso ood, three of the most learned of the companions) ; 
whilst others are esteemed on account of their long and familiar intercourse 
with the prophet, and their perfect recollection of the traditions; and they 
are preferred accordingly ; the former as the best authorities on the general 
principles of legal science ; the latter for the authenticity of pamicular tradi- 
tions. Ifa case arise to which none of the traditions, derived from the Pro- 
phet, may be applicable, let the Kézee determine it according to the concurrent 
opinion of the Sahébah (companions), for their concurrence affords a just and 
obligatory rule of conduct. If there be a difference of opinion among the 
companions, let the Kazee compare their respective arguments, and follow 
those which, ont investigation, may appear to him preferable; supposing him 
qualified to enter into such a disquisition. He is not authorized to reject the 
whole of these opinions, and adopt a judgment of his own, altogether novel. 
For the companions have agreed upon this point, that although they may 
differ from each other, it is not lawful to institute new doctrines, at variance 
with the whole of them. Khusaf' holds the contrary opinion, that when 
the companions differ, the Kdzee may adopt a judgment altogether distinct, 
as their dissension affords ground for disquisition: but what is abeve stated 
has the best foundation. When the companions have agreed upon a point, 
in which one of their followers (#ddiieen) has dissented from them; if the 
dissenter was not their contemporary, his opposition has no weight; and a 
judgment given conformably thereto, against the concurrent opinion of the 
companions, would be invalid : but if he were contemporary with them, and 
then expounded the law in opposition to their opinions, and they gave sanction 
to his disquisitions, as in the instances of Shoryh and Shabee,* the concur- 
rence of the companions does not bar the opposite exposition, so admitted, 
With respect, however, to expositions which have no other authority than 
part of the Tabiieen, there are two reports of the sentiments of Aboo Hunee- 
fah. One, that he did not consider such to be authoritative: and this ap- 
pears to be the true doctrine. ‘The other, contained in the Nuwddir,? states, 


* Imam Aboo Bukr, Ahmud bin-i Omur, surnamed Khuséf, or the farrier. He 
composed the most celebrated of the works known under the title of Adéb ool Kazee 
or duties of the Kazee; and is stated, in the Kushf 00 Zunoon, to have died A. H. 
261. A high encomium is added upon his composition; which is said to consist of 
120 chapters, replete with useful information. Several learned men have written 
commentaries upon it, of which the most esteemed is that of Im4m Omur bin-i-abd- 
ool-4zeez, commonly called Hoosim, the martyr, killed A. H. 586. 

* The first was K&zee, the second Mooftee, of Koofah, in the first century of the 
Hijrah ; and they were esteemed two of the most learned men of their age. The 
former, whose name at length, is Aboo Omy yah Shoryh bin ool Hiras ool Kindee, 
held the station of Kazee, at Koofah, for seventy-five years, and died A. H. 78 or 80; 
after resigning his office the year before his death. the entire name of the latter is 
Aboo Omur Aamir bin-i Shuraheel oo ShAbee, deriving his surname from the town of 
Sh&b, ig Arabia, He died A. H. 104. 

5 Ten different works of this name, (meaning literally, rare, or scarce) are speci- 
fied in the Kushf 00 Zunoon ; of which one was composed by Imam Mohummad, the 


MOHUMMUDAN CRIMINAL LAw. 


that if some of the followers of the companions have given Fuéwés in their 
time, and have received from the latter a sanction to their disquisitions ; as 
Shoryh, Husun, ' and Musrook bin-i Ajda,* their decisions should be ob- 
served. It is thus written in the Moheet :-—? 

‘If the concurrent opinion of the companions be not found in any case, 
which their followers may have agreed upon, the Kdézce must be guided by 
the latter. Should there be a difference in opinion between the followers, 
let the Kdzee compare their arguments and adopt the judgment he deems 
preferable. If, however, none of the authorities referred to be forthcoming, 
and the Kazee be a qualified jurist; (hil ool-Zjtihdd, literally, a person ca- 
pable of disquisition ;) he may consider in his own mind what is consonant 
to the principles of right and justice ; and applying the result, with a pure 
intention, to the facts and circumstances of the case, let him pass judgment 
accordingly. But if he be not a qualified person, let him take a legal opi- 
nion from others who are versed in the law, and decide in conformity there- 
to. He should, in no case, give judgment without knowledge of the law; 
and should never be ashamed to ask questions for information.and advice. It 
is further requisite that the Kézee attend to two rules: first, that when the 
three Imdéms (Aboo Huneefah, Aboo Yoosuf, and Imém Mohummud) all 
agree, he is not at liberty to deviate from their joint opinion, upon his own 
judgment. Secondly, when the three Jmdms differ, Abdoollah-ibn-i Moba- 
ruk* says, the Kdzee’s sentence is to be given according to the opinion of 
Aboo Huneefah, because he was one of the immediate followers and con- 
temporaries of the companions, and opposed them in his futwds. So it is 
in the Moheet of Surukhsee. ° 

“If no precedent be found from Aboo Huneefah and his disciples, and 
the case have beén determined by subsequent lawyers, the Kdsee is to abide 
by the judgment of the latter; unless there be a difference in their decisions, 
in which event the preference is left to his discretion. If not even a modern 


disciple of Aboo Huneefah ; and is probably that here referred to. It is considered to 
he of Jess authority than his five other works, the Jamd-i sugheer, Jamé-i kubeer, Mub- 
soot, 2eeadat, and Siyur, which are well known, and frequently quoted, under the 
general designation of Zahir oo’ Ruwayat, the conspicuous reports. 

t Vid. Bib. Or. Tit. Hassan al Basri. 

2 A learned native of Humadan, who became a convert to Islam, during the life of 
Mohummud ; and died at Koofah, A. H. 62. 

3 There are three works of this title ; all of which are quoted in the Futaw4-i- A4- 
lumgeeree ; but the two others are distinguished by the addition of Surukshée or Boor- 
hanee. The two latter will be mentioned in a subsequent note. The Moheet, here 
referred ta, is supposed to have been written by Moulana Ruzee oo° deen of Nysha- 
poor, who, in the notes prefixed by Syyud Ahmud-i Humavee to an old copy of the 
Hidayahk, purchased at Mukkah, is said to have compiled the opinions of the followers 
of Aboo Huneefah, in a regular series; whereas other compilers had blended them. 
This Moheet, however, is not extant in India, and is only known by quotations 
from it. 

* One of the pupils of Aboo Huneefah, surnamed Muroozee from Muroo, the place 
of his nativity. He was held in high veneration for his piety, and his tomb is said to 
be visited, at Hit, in Arabian Irak. (Vid. Bib. Or. Tit, Abdalla). He died at the 
age of 63, A.H. 181. (Mirat ool Aalum.). 

$ The author of this work, which is extant, and held in high estimation, is stated, 
in the Kuskf oo* Zunoon, to be Shums ool aimmab, Aboo Bukr Mohummud, of Su- 
rukhs, mentioned in a‘former note. ‘The Moheet-i Boorh4nee, composed by Boorhan 
oo’ déen, Mahmood bin-i Ahmud, is also noticed in the Kushf 00 Zunoon; but with- 
out any particulars of the author. He is mentioned by D*Herbelot, upder the title of 
Sarakkst, as having been born at Surukhs; and having gone from thence into Syria, 
where he superintended a college at Aleppo, and died at Damascus, A.H, 571. His 
Mooheet is known in India; and an incomplete copy is possessed by the court of niza- 
mut adawlut; but it is less esteemed than that of Shums ool Aimmah. 
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precedent be forth-coming, the Kdzee may exercise his own reason and judg. 

ment; provided he be conversant with jurisprudence, and have consulted 

with sages of the law. In the commentary of Tahavee, * it is stated, that if 
the Kdzee pass sentence on his own judgment, in opposition to the manifest 

letter of the law (Nuss,) such sentence is not valid. But if the sentence be 

Not contrary to the clear letter of the law, and the Kézee, after passing it, 

should change his opinion, his former judgment is, nevertheless, valid: 

though his future adjudications must be regulated by his recent opinion. 

This is the doctrine of the two elders (Shykyn, vizy Aboo Huneefah and 

Aboo Yoosuf,) and Imam Mohummud agrees with them, provided the second 

opinion of the Kdzee, in such cases, be deemed by others preferable to the 

first. It is further stated (by Tahavee), that if the ancient jurists have formed 

different opinions upon any point, and their successors have agreed upon the 

opinion to be preferred ; according to the two elders, this agreement does not 

remove the effect of the former difference; but Im4m Mohummud thinks it 

is removed thereby. Shykh ool Islam Shums ool aimmah Surukhsee, re- 

ports, however, that all the disciples of Aboo Huneefah agree in opinion upon 

this point, and that a few of the learned only hold the continuance of the 

original dissent, notwithstanding the subsequent agreement. If the law- 

yers of one age concur in any particular doctrine, and a Kézee, in after 

times, differing in opinion from them, with an upright intention, pass an op- 

posite judgment ; some hold his so doing to be legal, provided there were 

an original difference among the learned upon the doctrine in question ; 

whilst others deem it illegal, notwithstanding such original difference; but 
all agree upon the illegality of the opposite judgment, supposing no differ- 

ence of opinion to have been at any time entertained upon the subject. In‘ 
the Futdwd-i Itabiyah :* it is stated, that if a Kdzee take an exposition of 
the law from a Mooftee, and differ in opinion from the latter, he is to pass 

sentence in the case according to his own judgment ; provided he be a person 

of understanding and knowledge ; and that if the sentence be passed against 

his own opinion, in deference to that of the Mooftee, it is according to the 

two disciples (Sahibyn, viz. Aboo Yoosuf and Im4ém Mohummud) invalid : 

in like manner, as in matters of religious preference on presumption it is for- 

bidden to act upon the judgment of others: but Aboo Huneefah holds the 

sentence to be valid in such cases, as it is the result of legal disquisition. Sup- 

posing the Kézee not to have exercised his own reason on the case, at the 

time of his giving judgment according to the opinion of the Moofiee ; and 
that he subsequently forms an opinion, at variance with that of the Mooftee, 

Imém Mohummud says, his sentence is liable to abrogation ; but Aboo}Yoo- 

suf affirms, it is not affected thereby ; in the same manner as it would not be 
affected if the Kdézee had passed sentence on his own opinion, and had after- 

ee that opinion. The foregoing is copied from the Tatarkhéd-. 
necyah.”’ 

When there is neither written law, or concurrence of opinions, for the 


* Imam Aboo Jafur Abmud bin-i Mohummud, of Taha (a town in upper Egypt) is 
one among the numerous commentators of the Jam4-i Sugheer of Imam Mohummud. 
He also wrote an abridgment of the doctrines of Aboo Huneefah, and his two dis- 
ciples, intitled Mokhtusur-i Tahavee. Both works are often quoted, as authorities, 
but are not known to be now extant. He is stated inthe Kuskf 00 Zunoon, to have 
died A. H. $71. 

* The author of this work, Aboo Nusr Ahmud bin-i Mohummud ool Itabee, of 
Bokhéra, is mentioned in the Kushf 00 2unoon as having also written a commentary on 
the Jamé-i Sugheer of Imam Mohummud. He died A. H. 586. 

* Vid. Bib. Or. Tit. Tatarkhan. An imperfect copy of the work referred to, enti- 
tled Fuciwa-t-Tatarkhaneeyah, is in the possession of the court of nizamut adawlut. 
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guidance of the Kazee, if he be capable of legal disquisition, and have formed 
a decisive judgment on the case, he should carry such judgment into effect 
by his sentence, although other scientific lawyers may differ in opinion from 
him ; and should not be governed by their sentiments, in opposition to his 
own: for that which, upon deliberate investigation, appears to be right’ and 
just, is accepted as such in the sight of God. If however the persons, who 
declare an opinion different from that of the Kdzee, be superior to him in 
science, amd he consequently adopt their judgment, without questioning the 
grounds of it, from respect to their superior knowledge, Aboo Huneefah 
admits the legality of his proceeding. Aboo Yoosuf and Imam Mohummud, 
on the contrary, do not allow it to be tegal, unless he ultimately adopt their 
opinion as the result of his own judgment. This, at least, is one report : but 
another says, that the master and his two disciples held, respectively, the re- 
verse of what has been mentioned. If, in any case, the Kdzee be perplexed 
by opposite proofs, let him reflect upon the case, and determine as he shall 
judge right ; or, for the greater certainty, let him consult other able lawyers ; 
and if they differ, after weighing their arguments, let him decide as appears 
just. Should they agree with each other, but differ from his own opinion on 
the case, he is to adhere to the latter until he be convinced it is ill founded, 
and may give judgment accordingly ; but not precipitately, or until he has 
duly weighed and examined the whole of the circumstances and evidence. 
Let him not fear or hesitate to act upon the result of his own judgment, after 
a full and deliberate examination : but let him beware of a doubtful and con- 
jectural decision, without complete investigation, as such will not be approved 
in the account of his actions to God ; though, from want of certain informa- 
tion to the contrary, it may pass as a valid sentemce among men. What has 
been here said supposes the Kdzee to be a Mogjtahid, or scientific jurist, 
competent, from his talents and learning, to undertake legal disquisition. If 
he be not a person so qualified, but possesses a knowledge and full recollec- 
tion of the points and cases determined by the eminent lawyers of his per- 
suasion, let him give judgment according to thd tenets of those in whom he 
confides ; and whom he believes it right to follow. Should he not have a 
perfect recollection of decided law-points, let him act upon expositions of the 
law, by Mooftees of the orthodox doctrine; or if there be only one such 
Mooftee on the spot, his single exposition may be acted upon, without fear of 
imputed deficiency. It is thus written in the Budayi dé.” ' 

‘‘ The legal meaning of Zjtihdd is the diligent exercise of the mental fa- 
culties in search of the thing desired: and the requisite qualification of a 
Mogjtahid is a discriminative knowledge of what is contained in the book of 
God, and in the traditions from the prophet, relative to jegal rules and ordi- 
nances. (ahkdm). It is not essential thatehe should also know the moral 
precepts and admonitions included therein. It has been likewise declared 
that a person, whose general rectitude exceeds his deviations from right, may 
lawfully practise Jjtihad, or disquisition. But the definition above given is 
accurate: as stated in the Fofool ool Imadeeyah.” ‘The most correct account 


* A commentary on the Toh/i ool Fokahd, of Shykh ola oo’deen Mohummud, of 
Sumurkund, by his pupil, Aboo Bukr, bin-i Musd ood, of Késhan, in Persian Trak. 
The author of the Kushf? oo Zunoon states the death of the latter to have been A. H. 
587; and adds, the master was so well pleased with the comment of his scholar, that 
he gave in marriage to the latter his daughter Fatimah, who was also learned in the 
science of jurisprudence. The entire name of the commentary is Budéyt é oo’ Sundyi 4 
See turteeb oo’ Shurdyi dé. Both the text and comment are quoted as authorities ; but 
neither is known to be now extant in India. . 
* By Abool fut,hh Mohummud bin-i Aboo Bukr, of Murgheenan. He is stated, in 
the Kushf 00’ 2uneon, to have composed the work quoted, A. H. 651, at the college 
2G 
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given of a Moojiahid is, that he have a comprehensive knowjedge of the 
divine book, with the different interpretations thereof; a full acquaintance 
with the traditions, their gradations, texts, and comments; a right under- 
standing, or power of just reasoning ; and experience in human affairs and 
usages. This is quoted from the Kafee.”* 

Having thus stated the authorities for the Mohummudan law, and the pre- 
ference to be observed, or discretion allowed, when they differ ; it may be 
proper to add a short notice of the books of jurisprudence which are es- 
teemed by the Huneefeeyah sect of Soonee lawyers, for practical exposition 
of the temporal law ; especially such as are extant and govern judicial deci- 
sions in India. ; 

Aboo Huneefah himself does not appear to have left any work upon juris- 
prudence.* His legal doctrines were recorded and illustrated by his disciples ; 
particularly by Imém Mohummud ; whose most celebrated law-tracts, entitled 
the Jamd-t-sugheer, Jamd-i-kubeer, Mubsoot, Zeeddat, and Siyur, have been 
already noticed, as collectively quoted by the title of Zdhir 00” ruwdydt.' 
These works are described in the Kushfoo’ Zunoon as being of the first au- 
thority for the opinions of Aboo Huneefah and Aboo Yoosuf,‘ as well as of 


‘Imém Mohummud. Various commentaries are also stated to have been 


" under the title of Abou-Hanifah. 


written upon them during the early ages of the Mohummudan era; and 
several are quoted in the Futdwd-¢ Aalumgeeree, compiled in the reign of 
Adrungzéb.’ But neither the texts, or comments, are now known to be in 


founded by Imfd ool-Moolk, in the suburbs of Sumurkund. It contains forty sections, 
on civil transactions ( Modmuldt ) only ; and being left incomplete at his death, was 
finished by his son, Jumal oo’ deen. A copy is among the books of the nizamut 
adawlut,’and it is considered a work of authority. 

" A commentary on the Wéfee, and written by the same author Imam Aboo’l 
Burk4t, Abdoollah bin-i Ahmud, commonly called Hafiz oo’ deen, of Nusuf, who died 
A.H. 710. He also wrote the Kunz oo’ Dukayik, a work of high authority, and ex- 
tant in India; but eclipsed b its comment the Buhr-i-Rdyik, composed in the tenth 
century of the Hirah, by hyn ool Aébideen Ibn-i Nujeem, of Egypt. (Vid. Tit. 
Nagim of D’Herbelot, who appears however to have stated the year of his death A. H. 
670, instead of 970; which is mentioned more than once in the Kushf ov’ Zunoon. 

* Mr. Hamilton mentions three treatises, on theological subjects, as written by Aboo 
Huneefah: viz. the Mésnad, Filk-al-élm, and Moallim. Of these the Moosnud is de- 
scribed in the Kushf oo’ Zunoon, as a book of traditions. ‘The work apparently intended 
as the second, but misnamed Filk-al-élm, instead of Fil kuldm (on theology), is well 
known in India, by the name of Fik h-2-Akbur. The third is unknown. D’Herbelot, 
who seems to have been Mr, Hamilton’s principal authority, mentions the three works, 

° Mr. Hamilton (in his Preliminary Discourse, p. 36,) has inadvertently stated the 
Jamd-i-kubeer to be a collection of tuaditions, called also the Jamd-i-saheeh, by Yeesoo 
Mohummud bin Yesoo al Termazi. The apparent origin of this mistake has been 
pointed out in a former note. He further remarks that the author of the Jamd-i- 
sugheer is uncertain. But independently of numerous other authorities, Imam Mohum- 
mud is expressly cited in the Hiddyah as the author of both works, and of the Mubsoot. 
(See vol. i. of the translation, p. 153). Mr. Hamilton has been led into another error, 
by supposing the Mubsoot, quoted in the Hidayah, to have been written by Fukr-ool 
Islam Buzduvee ; whereas, of the two Mubsoof cited by the author of the Hiddyah, 
one ig the composition of Im4m Mohummud, above noticed ; and the other was com- 
posed by Shums ool Aimmah Surukhsee, as observed in a preceding note. 

* The only work known to have been composed by Aboo Yoosuf is an Adub ool 
Kézee ; and the reputation of this has been superseded by the-celebrity of Khusaf’s 
tract of the same title, already nrentioned. He is said, however, to have furnished his 
pupil, Imém Mohummud, with notes (amdlee ) for a considerable part of his composi- 
tions ; particularly for the Jémd-t-sugheer. 

s The principal commentators of the Jémd-t-sugheer are Shums ool Aimmah Surukh- 
see; Aboo Bukr Ahmud Ré4zee, commonly called Jussés, (the plasterer ;) Aboo Jafur 
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India, except an imperfect copy of the commentary of Kazee Khan, on the 
Jéméa-i-sugheer, which was obtained from the library of the Newab of Ovid kh ; 
and is in the possession of the nizamut adawlut. Nor is there a treatise on 
the Mosulman law, written during the four first centuries of the Hijrah, at 
present, in the possession of any person, from whom inquiry could be made 
upon the subject, at Calcutta." 


The oldest work on jurisprudence in the possession of the law officers of The Motitw 


the nizamut adawlut, and other learned Mosulman lawyers, in Calcutta, is the 
Mokhiusur ool Kudooree, a compendium, or general law-tract, composed by 
Imam Aboo’l Hosén Ahmud, of Kudoor, a quarter of Bughdad, who died 
A.H. 428. It is often referred to in the Hiddyah, and described in the 
Kushf oo’ Zunoon as a book of authority in general use, and held in the 
highest estimation. It is said to contain twelve thousand cases; and has been 
illustrated in numerous commentaries ; among which several are quoted in 
the Futdwd-i-Adlumgeeree ; but are not now known to be extant in Hin- 
doostan.* 


- Ahmud Tah4vee ; Fukr ool Islam Alee Buzduvee ; Aboo Nusur Ahmud ool Itébee, 
of Bokhari ; Aboo’l Lys Nusur, of Sumurkund; Aboo Nusur Ahmud, Isbeejabee ; 
Husun bin-i-Munsoor, of Oiizjund, better known by the appellation of Kazee Khan; 
Taj oo’ deen Abd ool Ghufur Kurduree ; Zuheer oo’ deen Ahmud Tumurtashee 3; and 
Kazee Mus&ood, of Yuzd; and Aboo Séeed Mootuhur, of the same city ; whose com- 
mentary is quoted by the title of Tuhzeeb. The seven persons first mentioned have 
also written comments on the Jémd-i-kubeer ; besides Kazee Aboo Z¥d Abdoollah, of 
Duboos; Boorhan oo’ deen Mahmiood, author of the Moheet-i-Boorhdnee ; Boothin 
oo’ deen Alee, author of the Hiddyah; Shums ool Aimmah Mohummud, called 
Hulwéee (the confectioner) ; Ibn-i ubduk Joorjanee ; and Jum4l oo’ deen Mahmood, 
of Bokhéra, whose common designation is Husferee (the mat-maker) ; and whose se- 
cond commentary is often quoted by the name of Zukreer. The Tukreer and Doorur 
are also known comments on the work in question; the former by Aboo’l Abbas 
Ahmud; the latter by Nasiroo’ deen Mohummud, of Damascus. 

' It does not appear that any work on jurisprudence was published during the first 
century of the Hyrah: or that any was written on the doctrines of Aboo Huneefah, 
during the second century, except the treatises, which have been noticed, of his two 
disciples Aboo Yoosuf, and Im’m Mohummud. In the third and fourth centuries, 
besides commentaries on the works of the latter, (which as fundamental authorities, are 
denominated Osool, or Original) the following law-tvacts are stated to have been com- 
posed ; and are briefly described in the Kushf oo’ Zunoon:—An Adub ool Kazee 
and Nuwédir, by Mohummud bin-i-Sumaah, who died A. H. 233. Another treatise, 
of the former title, by Aboo H4zim Abd ool Humeed, who died in 292. Several trea- 
tises of the latter title, by Ibn-i Roostum, Hisham, and others. Also books of both 
titles, and a compendium of the law, entitled Mokhtusur-i Tahavee, by Aboo Jafur 
Ahmud, of Tahé, in Egypt, who died A. H. 371; and who seems to be the author 
erroneously cited by the name of Aboo Faka,’in Mr. Hamilton’s Prel. Dis. p. 38. 
Another compendium, entitled Mokhtusur-i Kurkhee, by Aboo’l Hosén Abdoollah, 
of Kurkh (a ward in the city of Bughdad) who died A. H. 340. And a Nuwadir, 
with two other books, entitled Ozzoon and Nuwazil, by Aboo'l Lys Nusur, of 
Sumurkund. ae 

2 The titles and authors of the principal commentaries are as follow :—The Siraj i- 
Wuhhaj, and Jothurah-i-ny yirah (the latter abridged’ from the former) by Aboo Bukr 
bin-i-Alee, commonly called Hudadee (the blacksmith.) Ahmud bin-i-Mohummud 
also made an abridgment of the Sirdj-i- Wuhhaj, which is quoted by the title of Bukur- 
&-2akhir. The Mooltumus ool ikhwan by Aboo’l Maalee, of Ghuzna. The Kifayah, 
by Shums ool aimmah Ismaeel, of Byhuk. The Biyan, by Mohummud bin-i-rusool, of 
Toakat. The Ldbab by Julal aboo Saeed Mootuhur, of Buzdah. The Yunabee é, 
by Budr oo’ deen Mohummud, of Ushbeeleeah. The Kholasut oo dula,eel, by 
Hosém oo’ deen Alee, of Mukkah. ‘Lhe last mentioned commentary is highly praised, 
for its utility, in the Kushf oo? Zunoon, and is stated to have been further improved by 
the annotations of Ibn-i Subeech 00” deen Osman, a native of Tartary. Mr. Hamilton, 
(in his Prel. Disc. p. $6, $7,) has erroneously mentioned the commentary of Kudooree, 
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avo descrip» The other books in actual use for expounding the Mohummudan law are 
tions of “books of two descriptions. The first consist of texts and comments, which, in a 
pounding the geientific method, state the elements and principles of the law; establish them 
nee by proofs and reasoning ; and illustrate the application of them by select 
rary and prac- cages, real or-supposed ; such. as the Hiddyah; Kunz 00° dukdyik, Vikdyah, 
Me Nikdayah, and Ashboh 6’ Nuzdvir, with their respective commentaries. The 
second description is commonly, but not always, distinguished by the title of 
: Futéwé ; and is, for the most part, a collection of law-cases, arranged under 
proper heads, with a short recital of facts and circumstances, without argu- 
ments, and with authorities only for the cases as quoted; being intended 
chiefly for practical purposes ; whereas the elementary works first mentioned 
Futawa of — are more calculated for study and instruction; ‘The Futéwd-i Kézee Khan 
Rasce Ku. hy Fukr oo deen Husun, of Otzjund, in Furghind, who was contemporary 
with the author of the Hiddyah, and whose collection is esteemed of equal 
authority with that celebrated work, must, in some measure, be excepted 
from the above remark ; as it illustrates many cases by the proofs and rea- 
soning upon which the decision of them is founded." 
Otis Tutuet — The other Fuédwé extant in India, besides those already mentioned in the. 
‘tut m Ih” Hreceding pages and notes, are the Khuzdnut ool Moofticen, Futéwé-i- 
Buszaziyah, Futawi-i-Nukshbundiyah, Mun’h ool ghufar, and Mokhtar ool 
Futawa, by unknown authors; the Foosool-i-Isturooshee, by Mohummud 
bin-i Mahmood, who compiled it in the 625th year of the Hirah ;* the 
Futawa-i Ibraheemshahiyah, by Shahab oo’ deen Ahmud, a native of Hin- 
doostan, who composed it for Sooltan Ibraheem Shah, at Jodnpoor, in the 
9th century of the Hirah ;5 and the Futéwd-t-Adlumgeeree, compiled a 
Dehly, by order of the Emperor Aurungzéb (also called Adlumgeer) in the 
11th year of his reign, corresponding with A. H. 1067. 
The Hudayh, The Hidayah is so well known, from the English version of it, made by 
and its com Wir, Charles Hamilton, and published in the year 1791, that it will be unne- 
cessary to say much of it. The Kdszee ool Koozdt, in his catalogue of books 
already adverted to, describes it in the following terms. ‘‘ The H. iddyah is a 


as quoted in the Hidayah, instead of his Mokhtusur. He appears to have made a fur- 
ther mistake in stating the commentary of Kudobree to be upon the Adub ool Kazee 
of Aboo Yoosuf, whereas no comment of that work is noticed in the Kushf oo’ Zunoon ; 
but Kudooree is specified as one of the commentators of the Adub ool Kazee of 
Khusaf, mentioned in a preceding note. ; 

* A complete and accurate copy of the Futawa-i Kazee Khan, supposed to have 
formerly belonged to the royal library, is among the books of the nizamut adawlut, 
obtained from Lukhnow. The author of the. Kushf 00” Zunoon and the present Kaszee 
ool Koozat, concur in extolling this work, as replete with cases of common occurrence, 
and consequently of particular utility for practical reference. A digest (Moruttub) of 
the cases recited in it is also mentioned in the Kushf 00° 2unoon, as made in the 
seventh century of the Hijrak, by a learned Syrian, named Mohummud bin-i- 
Moostufa 4fundee, and entitled Wuhhdjoo’ Shuree it. 

* The court of nizamut adawlut have a complete copy of this compilation, presented 
to them, with six other law books purchased at Lukhnow, by the K4zee ool Koozit, 
Mohummud Nujm oo’ deen, It consists of thirty sections, upon Modmuldt only : 
like the Foosool ool Imadeeyah, before mentioned. The contents of both were ar- 
ranged and incorporated in a collection, entitled Jamé ool Foosoolyn, by Budr oo’ deen 
Mahmood ; better known by the name ofIbni-K4zee-i-Sumawunah, who died A. H. 
828. The author of the Kushf oo’ Zunoon states this work to be in great estimation 
with the learned, as a civil digest ; but, though often quoted as an authority, it is not 
known to be at present in India. 

3 Ibraheem Shah reigned at Jotinpoor (during the confusion of the Empire of Dehly, 
consequent to the invasion of Tymoor) for forty years, and died A.H. 844. The court 
of nizamut adawlut possess an entire copy of the work referred to; but it is a mixed 
collection, and not deemed authoritative. , 
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commentary upon the Biddyut ool Moobtudee, and both the text and com. 
ment were composed by Shykh Boorhan oo’ deen Alee, son of Aboo Bukr, 
of Murgheendn, who lived to the age of sixty-two; and, after employing 
thirteen years in the composition of the latter work; departed from this world 
A. H. 593. The general arrangement, and divisions of it, are adopted from 
the Jémd-i-Sugheer of Imém Mohummud. It is celebrated amongst the 
learned for its selection of law cases, and connection of them with the proofs 
and arguments by which they have been determined. Wherefore in every 
age it has been esteethed by lawyers; many of whom have written comments 
and annotations upon it.” It is spoken of in nearly the same language, by 
the author of the Kushf 00’ Zunoon, who adds “* it is a rule observed by the 
composer of this work to state first the opinions and arguments of the two 
disciples (Aboo Yoosuf and Imim Mohummud) ; afterwards the doctrine of 
the great Imam (Aboo Huneefah) ; and then to expatiate on the proofs 
adduced by the latter, in such manner as to refute any opposite reasoning on 
the part of the disciples. Whenever he deviates from this rule it may be 
inferred that he inclines-to the opinion of Aboo Yoosuf and Imém Mohum- 
mud. It is also his practice to illustrate the cases specified in the Jamd-t- 
Sugheer, and by Kudooree: intending the latter, whenever he uses the ex- 
pression he has said in the book. In praise of the Hidayah, it has been 
declared, like the Kordén, to have superseded all previous books on the law; 
that all persons should remember the rules prescribed in it; and that it 
should be followed as a guide through life.” This eulogium on the Hiddyah 
is confirmed in a paper written by Mofilavee Mohummud Rashid, one of the 
Moofties of the supreme court of judicature and courts of sudder dewanny 
and nizamut adawlut, as well as one of the most learned Mosulmans in India ; 
who remarks on the text, and some of the principal comments, to the follow- 
ing effect :—* No text or commentary, now extant, can be compared with 
the Hiddyah as a digest of approved law cases, illustrated by the proofs and 
arguments which establish them. It is therefore, with its comments, fit to be 
the standard of legal decision in the present times. Many commentaries have 
been written upon it: but four only, the Nihdyah, Indyah, Kifayah, and 
Fut ool Kudeer, are forthcoming in Bengal. The Nihayah was first com- 
posed : and has superior credit as being the original from which the others 
have borrowed. But the author ofthe Zndyah has merited esteem by his 
studious analysis; and interpretation of the letter and meaning of the 
Hidayah. The Kifdyah also deserves commendation, from its concise state- 
ment of the substance of other commentaries, as well as from some additions 
tothem. And the Futh ool Kudeer is preferable to the whole, as an ample 
collection of cases, (rendering it equal in this respect to a F'utdwd) expressed 
with suitable brevity of language.’ 


* The Nihayah was composed by Hosam oo’ deen Hosén Ibni Alee, said to have been 
a pupil of Boorhin oo’ deen, author of the Hidayah, The latter having, from some 
unknown cause, omitted the law of inheritance, it has been added by the commentator. 
But this part of the Nihka@yah does not appear to have obtained equal celebrity with the 
Fura, eez i sirajee yah mentioned in a former note. The Kushf oo’ Zunoon notices 
two commentaries of the title of Ina@yah; the first of which was commenced by Aboo’l 
Abés Ahmud, a Kazee in Egypt, who died A. H. 710; and was completed in the suc- 
ceeding century of the Hijrah by Kazee Saeed 00’ deen, of Dubur. The second, which 
is that referred to as extant in India, was composed by Shykh Akmul oo’ deen Mohum- 
mud, who died A. H. 786. Im&m oo’ deen Ameer K4tib Bin-i Ameer Omur, who had 
previously written another commentary, entitled Ghayutool biyan, after employing 
himself for twenty-seven years at Cairo, and other places, to render his second work 
more complete, finished the Kifayah, at Damascus, in the 747th year of the Hijrah. 
The Futh ool Kudeer is stated to have been commenced by its author Kumal oo’ deen 
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The Kunz oo’ dukdyik has been already mentioned, as composed by Hafiz 
oo’ deen, author of the Kdfee and Wafee. It is a short general treatise of 
law, used in Mosulman colleges, as an elementary book of instruction ; but 
superseded, as a book of reference for legal exposition, by its commentaries ; 
of which the following are extant in India. The Tubieen ool hukdyik, by 
Fukr 00’ deen Aboo Mohummud Osman, of Zyla, who died A. H. 743. 


His comment is valued YF the followers of Aboo Huneefah, as containing a 


complete refutation of the opposite doctrine of Shafi jee. The Buhr oo’ 
réyik, by the learned Zfn ool Aabideen Ibn-i Nujeem, of Egypt, left incom- 
plete at his death, A. H. 970; and unequally finished by his brother Sirdj 
oo’ deen Omur, who also wrote a commentary entitled the Nuhr-i-fayik, but 
of inferior merit to that of Z¥n ool Adbideen; which is held in the utmost 
estimation ; and is spoken of in the Kushf oo’ Zunoon as equalled only by 
the P'ut. ool Kudeer, Ibn-i Hom4m’s commentary on the Hiddyah. The 
Mutlub-i-fayik, or, as more generally called Aynee, by Budr oo’ deen Mo- 
hummud Aynee, of Dubur in Arabia. This commentary is also esteemed, as 
containing an ample collection of law cases: and though surpassed, in this 
respect, by the Buhr-i-rdyik, it has the advantage of having been brought to 
a conclusion by the author; whose erudition obtained him the title of 
Ulamah, in common with Zfn ool Aabideen.’ 

The text of the Vikdyah, composed in the 7th century of the Hijrah by 
Boorhan oo Shureetit Mahmood, son of the first Sudr oo Shureeiit, like that 
of the Kunz 00 Dukdyik, has been superseded, for legal consultation, by its 
more extensive commentaries ; especially by that of the second Sudr oo Shu- 
reetit, Obfd oollah bin-i-Musiood, who died A. H. 750; distinguished by the 
title of Shurh-i-Vikdyah ; and combining, with the original treatise, an ample 
comment in illustration of it. But both are used in Mosulman Colleges, for 
instruction in the science of law, preparatory to the study of the Hiddyah ; 
upon which the Vikdyah is founded; being, as its title at length imports, 
(Vikdyut 00 riwdyah, fee Musd.eel il Hiddyah ;) the Custos, guardian, or 
preserver, of the reports of cases in the Hiddyah. Other commentaries are 


Mohummud, of Seew4s, commonly called Ibn-i-Homim, in the 29th year of the 
Hijrah ; and to have occupied a considerable part of the remaining period of his life, 
which was terminated in 861. Other commentaries upon the Hidayah are mentioned 
in the Kushf oo’ <unoon ; but as they are not procurable in India, it will be sufficient 
to notice the Fiewaeed, by Humeed oo’ deen Alee, of Bokh&r&, who died A. H. 667 ; 
and is supposed by some to have been the first commentator ; but his tract, being ex- 
tremely brief, has been superseded by the subsequent comments ; the Miariyj oo’ dirayut, 
by Kuwam oo’ deen Mohummud, also of Bokh&ré, who died A. H. 747; and whose 
commentary is quoted in the Aalumgeeree: And the Odak by Kumil oo’ deen Mo- 
hummud, also quoted: though it is described as rather an abstract than a comment, 
being a methodical collection of the law cases contained in the Hid@yah, without the 
arguments stated in proof of them. The Nihayah, ool Ktféyah, by T4j oo’ Shureeyut 
Omur, is also mentioned in the Kushf 00’ Sunoon as a commentary on the Hiddyah ; 
but the Kazee ool Koozdt, in describing an imperfect copy of it, belonging to the 
nizamut adawlut, terms it a Hashee ak, or marginal note book. An incomplete copy 
of the Kifayah is also among the law books of that court. 

* Another commentary on the Kunz oo dukdhik, entitled Maadun, is known m 
India. But the name of the author has not been ascertained. The Hezah, by Shykh 
Yahy&, and Rumz ool Hukayit, by Kazee Budr 00’ deen Mahmood, are also noticed, 
with the names of some other commentators, in the Kushf oo’ Zunoon; but they are 
nét celebrated, or quoted as authorities. The court of nizamut adawlut possess an in- 
complete copy of the Bukroo’ réyik ; on which the Kazee ool Koogat remarks (in his 
catalogue) that ‘ it comprizes a compilation of cases, general and particular ; with the 
useful result of the author’s researches upon a variety of legal questions; and is re- 
ceived as authentic by the followers of Aboo Huneefah in every city of Isl4m.” 
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mentioned in the Kushfoo’ Zunoon ; but they are not known to be extant 
in India; or quoted as authorities. ' 


239 


The Nikdyah was abridged from the Vikdyah by the second Sudr 00° The Nikiyat, 


Shureetit, already mentioned as the principal commentator on the Vikdyah. 
It is also called Mokhtusur-i-Vikdyah, and used as a book of instruction ; the 
rules and cases contained in it being committed to memory by the student. 
But its utility, for legal reference, is superseded by its commentaries; of 
which three are extant, composed by Aboo'l Mukarim bin-i Abdoollah, A. H. 
907; by Abdool Alee, Bin-i-Mohummud Birjindee, in the year 935; and 
by Shums oo’ deen Mohummud, of Khoristén, in 941. The whole of these 
comments are held in esteem; but the latter, entitled Jémd oo’ rumooz, 
is the most copious. * 

The Ashbah o Nuzdyir is an elementary treatise, composed in the tenth 
century of the Hijrah, by Zyn ool Aabideen, already mentioned as the au- 
thor of the Buhr-i-rdyik. It is stated in the Kushf 00’ Zunoon to consist of 
seven sections, (denominated fun) ; the two first of which relate to the gene- 
ral principles and rules of law; and the Kdzee ool Koozat, in describing a 
copy of it, which belongs to the nizamut adawlut, observes, that ‘ although 
a short tract, it contains legal principia, from which numerous cases may be 
deduced; wherefore to able lawyers it is of the utmost advantage.” Thir- 
teen commentaries upon it are noticed in the Kushf oo’ Zunoon, but none 
of them are known to be in India. ° 

Besides the texts and commentaries above described, as in actual use for 
legal expositions, the Mujmd ool buhryn, a text book composed by Mozuf- 
fur oo’ deen Ahmud, of Bughdad, A. H. 690, is also in the possession of a 
learned Mosulman in Calcutta,* together with one of its commentaries, writ- 


1 Numerous Hawdashee, or books of annotation, have also been written on the text 
and commentaries; of which the most celebrated is the Hasheeahk of Yo@suf bin-i- 
Jon¥d, commonly called Akkee Chulpee. This work, entitled 2ukheerut ool Okba, is in 
the possession of the court of nizamut adawlut, who have also a correct and complete 
copy of the Shurh-i-Vikayah. It may be useful to add that a Persian translation of 
the latter has been made by a person named Abd-ool Huk Sujawul, of Surhind ; who, 
in his preface, states it to have been completed A. H. 1076; during the reign of At- 
rungzéb. A copy of this version is in my possession. The language is not elegant ; 
but it bears the character of accuracy; and with a careful revision, it may deserve 
publication. In bulk it does not much exceed a fourth of the Persian Version of the 
Hidayah ,; made by the former chief K4zee, Gholam Yuhya-Khan, and his, learned 
associates, employed for that purpose under the patronage of Mr. Hastings; a revised 
edition of which, under the superintendence of Moulavee Mohummud Rashid, is 
now printing, at my suggestion, by order of Government; and besides facilitating the 
study of the Arabic text, will tend to explain and correct the English translation; 
which, though on the whole deserving of praise, has been found in some parts inaccurate, 
and in many less intelligible than the Rersian version, It may be proper to add in this 
place, that in noticing, for obvious reasons, what has appeared upon inquiry to be 
erroneous or deficient in the late Mr. Hamilton’s translation of the Hiddyah, no inten- 
tion whatever is entertained of impeaching the personal merits or reputation of that 
gentleman ; who labored under a material disadvantage in not having completed his 
arduous and laudable undertaking in India. 

* Complete copies of the three commentaries ate among the books procured from 
Lukhnow, for the court of nizamut adawlut. 

3 Mofilavee Mohummud RaAshid possesses two commentaries on the Ashbah o Nu- 
za yir, one of which, called the Ghumzool Oyoon, was written by Sy yid Ahmud bin-i- 
Mohummud Humavee. The author of the other is unknown. 

* Moiilavee Kureem oo’ deen, by whom (in concert with Motlavee Mohummud 
Rashid) I have been materially assisted in preparing the short account given of books 
on the Mohummudan law; and who has made for me a complete Persian translation, 
from the Arabic original, of the Kushf 00 2unoon. He received the Muymé-ool buh- 
ryn, and its commentary, from Shusafut Mohummud Khan, Meer Moonshee to the 
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ten by Abd oo’ Luteef Bin-i-Abd ool Azeez; but as no other copy of either 
the text or comment is known to be forthcoming ; they cannot be in general 
use, " 

Of the books of- Futéwdé which have been mentioned, none appear to re- 
quire further notice, except the Futdwd-i-Adlumgeeree. Mr. Hamilton, by 
an extraordinary mistake, has stated this work to have been “ composed in 
the Persian language, * by the authority and under the inspection of the Em- 
peror Atirungzéb ;” whereas it is well known to have been written in Arabic, 
the usual language of Mohummudan law and science ; and to have been trans- 
lated into Persian, by order of the Emperor’s daughter, the Princess Zeb 00” 
Nisa. Several copies of the Arabic original are in Calcutta; and some im- 
perfect copies of the Persian version; or rather of parts of it.* In the cata- 
logue of books appertaining to the nizamut adawlut (among which is an 
incomplete copy of the Arabic [’uldwd-i Adlumgeeree) the Kaézee ool Koozdt 
describes this work in the following terms:—‘It was commenced A. H. 


Nuwab Mozuffur Jung; who supported a Mudrusah at Moorshidabad, in which 
Kureem oo’ deen was Modurris, or lecturer. 

' In addition to the books on jurisprudence, which have been noticed; the follow- 
ing are described in the Kushf oo’ Zunoon; but none of them are known to be at 
present in Hindoostan. The Ajnas and Ahkam, by Abodl Abas Ahmud Natifee, 
who died A. H. 446; the Tujnees o’ Muzeed by the author of the Hidayah ; the Havee 
ool Huseeree by Mohummud-bin-i-Ibraheem, of Huseer, who died A. H. 505. The 
Futiwa-i-koobré. by Shaheed Hisam oo deen Omur, who suffered martyrdom in the 
536th year of the Hijrah. The Kholasut ool futiwa, by Tahir bin-i-Ahmud, of Bok- 
hara, who died A. H. 542. The Mooltukut, by Nasir oo’ deen, Abool Kasim, of 
Sumurkund ; finished A. H. 549. The Havee ool Koodsee by Kazee Jumal oo’ deen 
Ahmud of Ghuzna, who lived in the latter part of the 6th century of the Hiyrah. A 
Tuikhees (abridgment) of the Jama i-kubeer, by Kumal oo deen Mohummud, of Khi- 
lat, who dtd A. H. 652. The Mokhtar, and its commentary, the Zéhtivar, by Mujd 
oo’ deen Abdoollah of Moosul, supposed to have florished in the 7th century of the 
Hjrah. The Ghoorur ool Ahkam, and its comment, the Doorur ool hookkim, b 
Mohummud bin-i Furamoorz, commonly called Moolla Khoosro, who died A. H. 
887; and the Mooltuka ool Abhoar, by Ibraheem bin-i-Mohummud Chulpee (a 
Syrian) finished A.H. 923. Of these works the three last mentioned only are 
text books. ‘The remainder (excepting the abridgment of Imam Mohummud’s great 
Jama,) are collections of cases, of the nature of Futawa. A further collection, entitled 
Khusanut ool futawa, by Ahmud bin-i-Mohummud, is among the books of the 
nizamut adawlut, and supposed by the Kazee ool Koozat, to have been compiled 
towards the end of the 8th century of the Hijrahk. Also a Persian compilation, named 
Futiwi-i-Kurakhanee, the cases included in which were collected by Moolla Sudr 00 
deen bin-i Yakoob, and arranged, some years after his death, by Kura Khan, in the 
reign of Sooltan ila oo’ deen. The Kazee ool Koozat has likewise presented to the 
nizamut adawlut a small Persian book, entitled Mokhtur ool Ikhtiyér, written A. H. 
971, by Ikhtiyar son of Ghy&s 00’ deen Husun; containing, besides the duty of a 
Kazee and Mooftee, legal forms af various descriptions for practical use. 

2 Preliminary Discourse, p. 44. 

3 Mr. H. Colebrooke possesses a folio volume, containing about half of the entire 
translation, from the commencement to the book upon evidence. I have also a 
volume which contains from the book on marriage, to that upon endowments, or 
religious and charitable appropriations. And, at my suggestion, the Governor Gene- 
ral in Council has been pleased to instruct the resident at Dehly to endeavour to 
procure two or more complete copies of the Persian version made by order of Zeb oo’ 
Nisa, with a view to prepare a collated transcript, which may be hereafter printed and 
published. I have likewise a correct Persian translation of the book on Jinayat or 
offences against the person, made fer me, a few years since, by Motluvee Sheed oo 
deen, (now law officer of the Burely court of circuit) under the superintendence of 
his father, the Kazee ool Koozat, who has added notes of explanation where th 
appeared requisite. ‘This version will probably be printed and published, as it well 
deserves to be. 
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1067, corresponding with the 11th year of Adlumgeer’s reign. Credible 

persons have related, that when Meerz4 Kazim, author of the Adlumgeerna- 

mah had finished, and presented to His Majesty, the history of the first ten 

years of the reign, it occurred to the King that there were many books of 
history in the world, and that from the inclination which mankind have to 
read such books, they are composed without orders from kings and nobles; 

that the foundation of good government is justice; and that this depends 
upon a knowledge of the ordinances of the law ; that although the learned of 
every age had compiled expositions of the law, yet in some instances the 
examples were so dispersed that they could not readily be found, when 
required ; and in others, the cases of less weight were not distinguished from 
those adjudged to be authoritative; whilst some decisions also had been 
unnecessarily repeated; and others, though requisite, had been omitted ; 
wherefore it was proper that, in the present reign, a new Fufdwd should be 
compiled, to be arranged in the most approved manner; and to contain the 
most authoritative decisions of law, including every useful case, which had 
been adjudged, without repetition or omission. As soon as the King had 
formed this design, he ordered Meerz4 Kazim to discontinue writing the 
Adlumgeerndmah ; and not to take in future the sum allotted for it from the 
royal treasury. He then assembled a number of eminent lawyers from the 

Punjab, the environs of Shdhjahdn-dbad, Akbur-dbad, Ilah-dbad, and the 

Dukhun ; and emplyoyed them in compiling the work, which was afterwards 
called the Futdwd-i-Adlumgeeree. In truth no other Fuidwé is equal to it in 
excellence. , It has become celebrated in every city, as well in Arabia as in 
other countries; and is termed at Mecca the F'utéwd-i- Hind, or Indian expo- 
sitions. It is esteemed by the learned of every country, and is received as an 
authority for law decisions in this empire.” It is added, that six lacks of 
rapees are said to have been disbursed in stipends to the learned compilers, 
the pee of books, and other expenses attending the execution of the 
work. . 

The Futdwd-i-Adlumgeeree being four times the size of the Hiddyah, and The Hu 1. 
containing little more than a recital of law cases, without the arguments and “hunt?” 
proofs, which are diffusively stated in the Hiddyah, it must possess an advan- a en 
tage over that work, for practical use, in its greater number of cases and “| 
examples. On the other hand, the full illustration of the law, its princi- 
ples, and the different doctrines promulgated by some of the most eminent 
expounders of it, which distinguish the Hiddyah, give an evident preference 
to itas a book of elementary instruction. The authority of the Hiddyah, as 
an original composition by a celebrated jurist, who, from his superior know- 
ledge and qualifications, was esteemed a Mogjtahid, is also above that of the 
Futdéwd-i-A diumgeeree ; which, however valuable, as the latest and most 
comprehensive collection of cases, is held in less comparative estimation, 
from its being a modern compilation, made by several persons, of diffe- 
rent judgment, and unequal ability. Without contrasting their respective 
merits, however, the one is universally admitted to be a most useful supple- 
ment to the other ; and a conversance in both, or an easy means of reference 
to them in cases of judicial occurrence, must be of essential use towards the 
due administration of the Mohummudan law, as far as that law is declared to 
be the established rule and standard of decision. The following sketch of the Authouticsto 
criminal law will therefore be taken chiefly from the Hiddyah and Futdwd-i- e(qer an 
Adlumgeeree ; the former supplying, in general, the rules and principles; the crmunaltaw 
latter, in addition to what are specified by the author of the Hidéyah, any 
useful cases cited in illustration of them. ? 

t Mr. Hamilton’s translation of the Hidayah renders it unnecessary to state the gene- 


ral contents of that work. The Futiwé-s-Adlumgeeree consists of 61 books (Kitab) 
2H 
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The provisions of the Mohummudan law, which have immediate reference 
to the definition and punishment of crimes, may be classed under three gene- 
ral heads, or principles of penal justice. I. Késds, or retaliation ; with its ap- 
pendage Diyut, the fine of blood. II. Hoodood ; (plural of hudd ;) pre- 
scribed or fixed penalties. II. Tdzeer and Seedsut ; discretionary.correc- 
tion, and punishment. 

The crimes, provided for under the first general head, are denominated 
Jindydt ; or, in the legal sense of that term, offences against the person ; but 
are restricted to homicide, maiming, and wounding.’ The second head in- 
cludes adultery, or rather whoredom (Zina) whether between married or 
unmarried persons; slander’ of whoredom, (Kuzuf;) drinking wine, 
(Shoorb ;) theft, (Surikah-i-Soghré ;) and robbery, (Surtkah-i-kobrd). The 


in the following order: 1. Tah@rut, purification. 2. Sulat, prayer. 3. Zuhat, alms. 
4. Sém, fasting, 5. Hujj, pilgrimage. 6. Nikah, marriage. 7. Ruzdd, fosterage. 
8. Tuldk, divorce. 9. Utak, manumission, 10. Ayman, vows. 11. Hoodood, fixed 
penalties, 12. Surikahk, larceny. 13. Siyur, institutes or regulations concerning in- 
fidels, apostates, and rebels. 14. Lukeet, foundlings. 15. Looktah, troves. 16, 
Ibik, absconding of slaves. 17. Mufkood, missing persons. 18. Shirkut, partner- 
ship. 19. Wukf, endowment; or religious and charitable appropriation. 20. Bya, 
sale. 21. Surf, exchange of coin or bullion. 22. Kufalut, bail. 23. Huwdlut, trans- 
fer of debts. 24. Adub ool Kazee, the duty of a Kézee 25. Shahddut, evidence. 
26. Rogjoo d un, Shahddut, retraction of evidence. 27. Vukalut, agency. 28. Déwd, 
clam. 29. Ikrér, acknowledgment. 30. Sool, composition. 31. Mozarubut, 
copattnership in stock and labor. 32. Wudeewit, ‘deposit. 33. Adreeyut, lending 
without return, 34. Hibah, gift. 35. Tjarah, hire and farm. 86. Mokdtub, cove- 
nanted slave. $7. Wula, connection of emancipator and freedman; or of patron and 
client. 38. Zkrdéh, compulsion. 39. Muyjr, inhibition and disqualification. 40. Md- 
zoon, licensed slave, and ward. 41, Ghush, usurpation. 42. Shoofdh, right of vici- 
nity. 43. Kismut, partition. 44. Mozdra fit, compact of cultivation. 45. Moé- 
amulut or Mosakat, compact of gardening. 46. Zubayih, animals slain by 2ubh, or 
incision of the throat. 47. Oozheeyah, sacrifice. 48. Murahiyut, abomination, dis- 
approbation, or censure. 49. Tuhurree, presumptive preference. 50. Thyé ool 
muwat, cultivation of waste land. 51. Shirb, right to water. 52. Ushribah, intoxi- 
cating liquors. 53. Syd, game. 54. Rikn, pledge. 55. Jindydd, offences against 
the person, 56. Wusdyd, testamentary bequests. 57. Muhazir 6 Siillat, judicial 
proceedings and decrees. 58. Shooroot, legal forms. 59. Hiyul, legal devices. 60. 
Khoonsa, hermaphrodite. 61. Furd.cez, rules of inheritance. 

Of the sixty-one books enumerated, fifty-five correspond with similar titles in the 
Hidayah. Two other books in the latter work, entitled Diyut (the fine of blood), and 
Mu Gakil (exaction of the fine of blood), are included in the AGlumgeeree as chapters of 
the book of Jinaydt. The book of Shirb in the Aalumgeeree forms a section of the 
book entitled Zhya ool muwat in the Hidéyah. The remaining five books of the Futé- 
wi-i-Adlumgeeree, viz. those entitled Tuhurree, Muhazir 6 Syillat, Shooroot, Hiyul 
and Fura eez, are not included in the Hidayah. 

The general division and arrangement of both the Hidayah and Adlumgeeree appear 
to have been adopted from the Jémd-i-Sugheer of Imam Mohummud. The same order 
is also observed in most other works written by the followers of Aboo Huneefah ; and 
the author of the Bur-oo-rayik has endeavoured to show that it is founded on a prin- 
ciple of successive connection. But his reasohing does not appear satisfactory. It may 
be useful to add, however, that the Mosulman law in the most extensive sense of the 
term (Shura, or Deen-i-islam,) comprehends the ordinances of religion, and the duties 
of man towards his Creator, as well as his rights and obligations towards his fellow 
creatures. It is therefore stated in the Buhr-2-rayik to comprise five principal heads ; 
namely, 1. Jatikddat, articles of faith. 2. Ibddat, acts of worship and piety. 3. Mod- 
Gmulat, affairs of life, or civil transactions. 4. Muzajir, punishments for the preven- 
tion of crimes. 5. 4d@b, manners, or rules of behaviour. In books of jurisprudence 
Jek hk) the first and last heads are omitted. The other three are included; and the 
head of Jbddat always precedes the Moda mulat, and Muzijir, as of superior impor- 
tance. ° 

' Kutl, Kutd, and Jurh. See Introd. to Book of Jindydt in Hid. and F. A. 
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third head comprizes all crimes not expressly falling within the laws of 
Kisés and Hudd, together with such as, though comprehended in the 
general provisions of those laws, are specially excepted from the operation 
of them, by some doubt, or legal defect (Shoobhah), which bars the adju- 
dication of Hudd or Kisés. 

Homicide is either lawful and justifiable ; or unlawful and penal. Justifi- 
able homicide (Kutl-i-mobéh) is not distinctly treated of in books of Mohum- 
mudan law; but is incidentally mentioned, as commanded in the advance- 
ment of religion, or justice ; as authorized in the defence of person, or pro- 
perty ; and for the prevention of an atrocious crime; or. as exempted from 
the provisions against unlawful homicide in consideration of some circum- 
stance of necessity or justification. 

The following instances of justifiable homicide are expressly noticed in the 
Hiddyah, Futawd-i-Adlumgeeree, or other authorities. 

1. In prosecution of war against hostile infidels, for the advancement of 
Islém, or in support of a Mosulman community. This is enjoined by the 
Korén ; but the injunction for offensive warfare against unbelievers is consi- 
dered to be sufficiently observed when it is carried on by any one tribe or 
party of Mosulmans, and it is not then obligatory upon the rest.' 

2. Of an apostate from the faith of Zslam; who, after being duly called 
upon, may persist in his apostacy. It is stated in the Hiddyah, that, “ if any 
person kill an apostate, before an exposition of the faith has been laid open 
to him; it is abominable (Mukrogh). Nothing however is incurred by the 
slayer ; because the infidelity of an alien (in a state of hostility, which apos- 
tacy is considered to be) renders the killing of him admissible ; and an ex- 
position of the faith, after a call to the faith, is not necessary.” * 

8. Of an insurgent against the rightful Jmdém, when slain in the act of in- 
surrection; or of open resistance to the established government. The same 
justification is extended by Aboo Huneefah and his disciples, to an insurgent 
killing a loyalist, in actual conflict, if the rebel maintain a plea of right in his 
rebellion ; though Aboo Yoosuf, in this case, deems the slayer to be pre- 
cluded from inheriting the property of the slain; and Shafi,iee considers the 
rebel, killing a person of protected blood, to be liable to all the penalties of 
wilful homicide.’ 

4. .Of a condemned criminal by order of the Kdzee ; or magistrate au- 
thorized to pass sentence of death.* In like manner, if the magistrate order 


1 Hid. Book. Siyur. Chap. i. 

The same book contains the Institutions of Mohummud for carrying on war against 
infidels, and dividing the plunder taken from them; for making peace with them, and 
granting them protection on their engaging to pay the Jizyah, or capitation tax ; for 
regulating this tax, as well as the two descriptions of land tax (Ooshoor and Khirdj ;) 

' for determining the rights of conquest over infidels, or by them. ‘The corresponding 
book of Styur in the F. Aélumgeeree contains similar provisions ; and the same subject 
is treated of in Sale’s Prel. Disc. p. 142; but more fully by Reland in his treatise De 
jure militari Mohammedanorum. 

* Trans. of Hid. vol. 2. p. 227. The law concerning apostates, whose persons and 
property are deprived of legal protection during their apostacy ; and who are not even 
admitted to the protection of a immee, or infidel subject ; is explained, at length, in 
a chapter of the book of Siyur, entitled Moortudd, expressly appropriated to them, in 
both the Hidayah and F. Adlumgeeree. 

* See the opposite arguments of Aboo Huneefah and his followers; in Trans. of 
Hid, v. 2. p.254. Also the whole law respecting rebels, or more properly, Religious 
Insurgents, (being restricted to Mosulmans, dissatisfied with their Jmdm, of the same 
persuasion) in the chapter entitled Boghat, forming part of the book of Siyur, in both 
the Hidayah and F. Adlumgeeree. . - 

4 See concluding section of the book entitled Adub ool Kazee in the Hidéyah, p. 661, 
vol. 2, of the Translation. 
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the infliction of legal punishment not capital, and it happen to occasion death, 
no penalty is due according to the opinion of Aboo Huneefah and his fol- 
lowers ; ‘ because the magistrate is authorized in what he does by the law ; 
and an act sanctioned by the law is not restricted to the condition of pre- 
serving life.” Shafi,lee however maintains that the fine of blood, as for 
erroneous homicide, is due in this case to the heirs of the deceased ; and that 
as the act of the magistrate was for the public advantage, it should be paid 


from the public treasury.’ 
fn untorce- 5. Of a murderer, liable to Kisds ; if killed by the person legally entitled 
wit to/ats, to retaliation, or by his express direction ; although sentence of Kisds may 
though a jn- Not have been passed by the Kdzee. This assumption of right, without a 
ical sent judicial inquiry, is however deemed culpable; and the exercise of it by any 
passed other weapon than a sword, or similar instrument, is declared subject to cor- 
rection. The same principle of justification is extended by Aboo Yoosuf 
and Imam Mohummud, to the case of a person entitled to Kesdés for a limb ; 
and causing death by striking it off; as ‘‘ he has taken his right; and it is 
impossible to restrict dismemberment to the condition of preserving life.” 
But Aboo Huneefah holds the price of blood for erroneous homicide to be 
due, as the slayer’s “ right was to dismember, not to kill ;”” and the exaction 
of retaliation being permitted only, not enjoined, should, in cases short of life, 
be taken subject to the condition of preserving life.’ 
In slf de 6. In self-defence, or in defence of another, if life be endangered, or be 
«md thought in danger, from the assault of a person having a drawn sword, or 
tu other mortal weapon. If however self-defence be manifestly attainable with- 
a. trim ut killing the aggressor, it is not lawful to slay him. And it is declared in 
’ sah the iddyah, that “ if a person draw a sword upon another, and strike him, 
ol and then go away; and the person struck, or any other, afterwards wilfully 
kill the striker, such slayer is liable to retaliation. This is where the striker 
retires in such a way as indicates that he will not strike again ; for as, upon 
his so retiring, he no longer continues an assailant, and the protection of his 
blood (which had been forfeited by the assault) reverts, retaliation is conse- 


quently incurred by killing him.”? It is further stated in the Hiddyah, that 


' See the argument stated more at length, with a distinction between punishment 
inflicted by the magistrate, in pursuance of the law ; and private chastisement, as by a 
husband of his wife : in which the preservation of life is requisite. Hid. chap. Tézeer, 
Trans. vol. 2, p. 81. 

*. See this argument in Trans. of Hid. vol. 4, p.316. The right of enforcing Kisas 
for wilful homicide without a judicial sentence is recognized in the Hidayah, and ex- 
pressly declared in the Mokeet, as quoted in the F. A. to the following effect :-—* If a 
person wilfully murdered leave a single heir, such heir is entitled to put the murderer 
to death, with a sword or similar instrument, although the Kazee may not have passed 
sentence of Kisds. If the heir attempt to kill the murderer with any other weapon than 
a sword, or similar instrument, he should be restrained, or if he perpetrate the act, he 
is hable to discretionary punishment (Zdzeer ;) but he is not otherwise responsible ; 
as he has taken only his legal right in whatever manner he may have put the murderer 
to death.” It is added,—that ‘¢ if a person liable to Késés,for a murder committed by 
him, be wilfully put to death by a stranger who is not one of the heirs of the slain, such 
stranBer is subject to retaliation of death; although the heir of the person murdered 
should declare that he had ordered the stranger to kill the murderer; unless he can 
adduce witnesses to the truth of such declaration. 

3 Translation of Hidéyah,v.4, p. 293. See also the law of justifiable homicide in 
self defence, explicitly stated in page 291: but as the translation is somewhat inac- 
curate, as well as imperfect, and the subject is important, the following more correct 
version is submitted. 

« If any person draw a sword upon a Mosulman, he (the Mosulman) is at liberty to 
hill him in self-sefence; because the prophet has said, ‘* He who draws a sword upon 
a Mosulman, renders his blood liable to be shed with impunity ;” and also, because a 
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if a lunatic, or an infant, draw a sword upon a person, and be slain in conse. 
quence, the Jine of blood is due from the slayer according to the opinion of 
Aboo Huneefah, and Im4m Mohummud; though not according to the 
opinion of Shafi,iee and Aboo Yoosuf.' It may be added from the Zuhee- 
reeyah, as‘quoted in the Futdwd-i-Adlumgeeree, that “ Imam Mohummud 
has declared it justifiable to kill a person who attempts by violence to pluck 


out the teeth of another ; where there is no one present to afford relitf. But. 


that it is not lawful to repel by homicide a forcible attempt to file the teeth, 
although there be no one at hand to relieve.” 

7. In preservation of property from theft or robbery. It ts stated in the 
Hidayah that “ if a person come in the night to a stranger and carry off his 
goods by theft; and the owner of the goods follow and slay him ; nothing 
whatever is incurred; the prophet having said ‘‘ ye may kill in preservation 
of your property.” It is to be observed however that this is only where the 
owner cannot recover his property but by killing the thief." The same case 
is stated in the Humddeeyah, with this addition; ‘‘ but if the thief throw 


person who thus draws a sword is equivalent to a rebel, on account of his hostility ; 
and it is lawful to slay such, God having said in the Koran, ‘Slay those who are guilty 
of sedition, to the end that they may be restrained.” Besides, it is indispensably re- 
quisite that a man repel murder from himself ; and as, in the present instance, there is 
no method of effecting this but by slaying the person, it is consequently lawful so to 
do. If, however, it be possible to effect self-defence without slaying the person, it is 
not lawful to slay him. It is written in the Jamd-i-Sugheer, that if a person draw a 
weapon upon another, during either night or day, or lift a staff against another in the 
night in a city, or in the day-time in the highway out of the city, and the person so 
threatened kill him who thus draws the weapon, or lifts the staff, nothing is incurred ; 
because, as striking with a weapon affords no room for delay or deliberation, it is, in 
this case, necessary to kill the pgrson in order to repel him ; and although, in the case 
of a small staff there be more room for deliberation, yet in the night-time assistance 
cannot be obtained ; and hence the person threatened is in a manner forced, in repel- 
ling the other’s attack, to kill him; and so likewise where the attack is made during 
the day-time in the highway, as there assistance cannot readily be obtained. When 
therefore a person thus slays another, the blood of the slain is of no account. More» 
over the learned have declared a large staff which the body cannot resist, and which 
kills instantaneously, is the same, in effect, with a weapon, according to the opinion of 
the two disciples.” 

The following authority for justification of homicide, in defence of another threat- 
ened by a drawn sword, (or other mortal weapon) is quoted from the J'ubi een in the 
F. Aalumgeeree. «If a person draw a sword upon a Mosulman, it is lawful to put 
him to death, and it is the same whether be be killed by the person upon whom the 
weapon is drawn, or by another in his defence; nor is there any difference in this 
case, whether it be day or night; and within or out of a city.” It is added from the 
Kafee, that, « if a person lifts a staff to strike another by night in a city, or by day 
without a city, and the person so lifting a staff be killed, no responsibility attaches to 
the slayer. But if the person lifting a staff against another, by day and within a city, 
be wiltuily killed, the slayer is liable to be put to death in retaliation, according to Aboo 
Huneefah ; though not according to his two disciples.” 

* Trans. of Hid. vol. 4, p.292. The opinion of Aboo Yoosuf (that in the case 
stated, the lunatic and infant having, by their aggression, forfeited their right of legal 
protection) is omitted in the translation. 

* Trans. of Hid. vol. 4, p. 293. It is added, from the Persian version, * for if he 
knew that upon his calling out the thief would relinquish the goods; and he notwith- 
standing neglect calling out and slay him ; retaliation is incurred ; since he, in this case, 
slays the person unjustly.” ‘This is not in the Arabic original; and an argument is 
omitted that the owner of the house was justifiable in killing the thief from the begin- 
ning. The inference in the Persian version has however the authority of one of the 
commentaries on the Hidayah (the Aynee, as quoted in the F. A.) and another 
(the Kifayah) states responsibility (Zamanut) to be incurred ; but without specifying 
kisas, or diyut. 
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down the property, the killing him is not lawful.” And it is more fully 
quoted from the Moheet in the Futdwd-i-Adlumgeeree, that “ if the thief, on 
being called to, run away, and throw down the property, it is not lawful to kill 
him.” The three following cases are also cited in the Humddeeyah. 1. If the 
owner of a house see a thief breaking into it, he may kill the thief, or throw a 
stone, or shoot an arrow at him. It is not requisite to warn him first, according 
to Aboo’Huneefah : though Aboo Yoosuf says, that warning should be first 
given to the thief, and if he do not then run away, he may be shot.’ 
2. But if a thief enter your house, and you apprehend he may be armed and 
will attack you, in this case you may shoot him ; and it is not requisite to 
warn him.?. 3. Aboo Yoosuf further says, that if an unarmed thief enter a 
house, and if the owner, though strong enough to seize him, apprehend that 
he would run away and escape with some of the effects ; it is lawful, in such 
case, to strike and kill the thief. The last case is likewise stated verbatim in 
the Moontuka, and the second with the following variation: ‘ A man en- 
ters the house of another, and attempts to take away his property. The 
owner may kill him, provided he is not able to seize him.’ It is the same if 
the thief have taken property ; and the owner, though strong enough to 
seize him, fear that the thief would shoot, or otherwise kill him.” Another 
case is stated in the Humddeeyah, and is likewise quoted in the Futéwd-i- 
Adlumgeeree, to this effect :—‘‘ A thief raises his head above a wall, on which 
the owner had placed some cloth, and he fears that on calling out the thief 
would steal the cloth and escape. In this case, the owner may shoot at and 
kill the thief ; provided, according to the opinion of some lawyers, the value 
of the cloth be ten dirms* or more; but Aboo’l Lys, on the authority of the 
tradition from the prophet (above quoted) holds it lawful to shoot at the 


1 Imaém Mohummud appears to have been of the sfne opinion with Aboo Yoosuf, 
by a similar case quoted in the F. A. from the Nuwédir of Ibn-i Sumaah : though the 
slayer of a thief, in the predicament specified, without warning him, is declared liable 
to the fine of blood only. In a further quotation of the same case from the Zukheerah, 
supposing the thief to be killed by a stone, the fine of blood is stated to be payable by 
the Gakilah (hereafter explained) and expiation only to be due from the slayer. But 
this has reference to the opinion of Aboo Huneefah, that homicide by a stone is man- 
slaughter. In a case before the nizamut adawlut, on the Ist May, 1805, (see case of 
Neemaee, 29, 1805, in the printed reports of trials before that court) the prisoner was 
acquitted, on a confession of having killed the deceased, when standing behind the wall 
of the prisoner’s house, ** supposing him to be a robber.” 

* A similar case is quoted from the Moheet, in the Humadeeyah, and was also cited 
from the Buhr-t-rayik, in a Futwa delivered by the law officers of the nizamut adawlut 
in 1799, relative to punishment upon presumptive evidence; viz. that if a man enter 
the house of another with a drawn sword, and the owner of the house apprehend an 
intention against his life, he is justified in putting the stranger to death, on the pre- 
sumption that it is necessary for his own security. But this case may be considered 
more applicable to the preceding head, of justifiable homicide in self defence. 

This case is also cited in the Futa@wa-i-Adlumgeeree from the Moheet of Surukhsee : 
with an addition ** that the thief may be killed, whether he shall have attacked the 
owner or not.” And the same case is stated, in the Yuabee-a; with the authority 
of Husum, in his Mojurrid, that ¢ it is lawful for the owner of a house to kill a man, 
who enters it with an intention of theft.” 

+ This value is requisite for the penalty of Hludd in cases of robbery. Mr. Hamilton 
calculates the dirm, or tenth part of a deenar, to be from eight to nine pence; by 
which valuation ten dirms ate about seven shillings. Vide note in Translation of H. 
vol 2, p.85. The opinion of Aboo’l L¥s is however adopted in the Fi’hool Kudeer, 
and other books of aythority, which expressly declare that 2 man may kill in defence 
of his property, although it be less than the legal standard for Hudd; and another 
tradition from the prophet is cited—that ‘¢ whoever is killed in defending his property 
obtains martyrdom.” : 
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thief, unconditionally.” The author of the Mooltukut states, that ‘* If a man, 
on a plain, attempt to take the property of another, it is lawful to kill the 
robber, provided the property be ten dérms, or more, in value ;” and adds, 
« it is the same with respect to a man breaking into a house, if killed*by the 
owner.” In the Mooniuka, cited by the author of the Moheet, and quoted 
in the Futéwd.i-Adlumgeeree, the right of preserving property is further 
stated to ay a man’s killing another, who may attempt to take away from 
him, by force, a piece of bread, or some drinking water, provided the owner 
of the bread, or water, shall be apprehensive of hunger or thirst to himself. 
And the author of the Koonyah declares that no penalty is incurred for kill- 
ing a person who attempts by violence to take a piece of cloth belonging 
to another. But these must be considered extreme cases ; and to require, 
as in other instances, a real or presumed necessity, to render the homicide 
justifiable. 

8. In prevention of adultery, rape, or other offences, of a heinous nature, 
being chiefly such as, by the Mohummudan law, are punishable with death. 
The authors of the Persian version of the Hiddyah, in their introduction to 
the chapter of Tézeer, have quoted from the Nihdyah (one of the com- 
mentaries on the Hiddyah) the answer of Aboo Jafur, of Hoondwdn (a ward 
of the city of Bulbh) to a question put to him, whether a person finding a 
man in the act of adultery with his wife, might slay him? The answer given 
in the Persian version ' is, * If he know that the man will desist from the act 
of adultery, on calling out, or beating him with something not a mortal 
weapon, the man must not be slain. But if he believe that death alone will 
restrain the man from the commission of the adulterous act, it is lawful to 
kill him ; and the woman also, if she be consenting to the adultery.” It is 
added from the Moontuka,* in proof that Tazeer, or chastisement, in such 
cases, may be inflicted without an order from the magistrate, that it is founded 
on the principle of removing evil with the hand ; which is authorized by an 
injunction from the prophet to this effect. ‘‘ Whoever among you see evil, 
it is incumbent upon you to prevent it with your own hands; or if you are 
unable to do this, you must forbid it with your tongues.” In the Bubr-i- 
rayik, the interrogatory to, and answer of Aboo Jafur, are quoted from the 
Tubi,cen, in more general terms, as applied indefinitely to any man and 
woman seen in the act of whoredom ; instead of being restricted to a man’s 
finding his own wife in the act of adultery. It is added from the Mooniyah, 
that ‘a person seeing a man in the act of whoredom with his wife, or other 
female connection, and the latter assenting thereto, may kill them both.” 
Upon which, and the preceding case (as cited from the Zubi,cen) the author 
of the Buhr-i-rdyik observes, ‘a distinction is therefore made between a 
strange woman, and a wife or other connexion. In the case of a stranger it 
is not lawful to kill without calling out, or beating with something not a mor- 
tal weapon. But if the woman be a connection, it is lawful to kill without 
this condition.” It is further stated in the Buhr-i-rdyik, from the Moojtubd, 
as a general principle, ‘ that whoever sees a A/oosiim in the act of committing 
whoredom, may kill him ; and need not refrain, except from fear that his 
plea, of the person slain having been in the act of whoredom, may not be 
admitted ; and that he may consequently become liable to Kisdés.”’ But to 
reconcile this with the remark quoted upon the former case, the condition of 


« There are some inaccuracies in the English translation, vol. 2, p. 77, particularly 
as to the object of prevention, which, by an erroneous interpretation of the words 
‘¢ Baz khadud maud,” is made to be ‘a repetition of the offence,” instead of desistance 
from the full commission of the actual offence. 

* Misnamed the Moontaffze, in translation of Hidayah, vol. 2, p. 77 
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previously calling out, or beating, must be understood, if the woman be not 
the wife or other connection of the slayer. It is also stated in the Futdwd 
of Kazee Khan, that “ if a person see a man of legal responsibility in the act 
of adultery with his wife, or with the wife of another, and, on calling out, 
the adulterer shall not run away, or desist, he may be killed and Kisds is not 
incurred.”? But this may be likewise reconciled with the distinction noticed 
in the Buhr-i-rdyik, by considering the general rule to be stated by Kazee 
Khan, as well as by Aboo Jafur, for cases of justifiable homicide, in pre- 
vention of whoredom, indiscriminately ; and a further special rule to be given 
in the Mooniyah, whereby the condition of previously calling out, or beating, 
is dispensed with, when a person may find his own wife, or other near con- 
nection, in the act of adultery. It is more probable however that the dif- 
ferent cases cited have their origin in a difference of opinion between Aboo 
Huneefah and his disciples.’ At all events the rule which applies to a wife 
is declared in the Humddeeyah to be equally applicable to a female slave. 
It is further stated in the Moontuka, that “if a person, on entering his house, 
find a dissolute man with his wife, and be not able to seize the man, from 
fear of being overpowered, he is justified in slaying the libertine.’ The 
same case is given in the Syrufée,yah with an extension of it to a female 
slave, as well a wife, and without the condition of inability to seize the 
man; though this may be implied. In the Mooltukut it is declared, that 
“if any one see a man about to commit a rape upon a free woman or a 
slave, the ravisher may be killed.” And it is added, that “ if a person find 
a man with his wife, or female slave, in the same situation, and the wife, or 
slave, be assenting to the whoredom, both parties may be slain.” The same 
case is cited in the Zukeerah, with the following variation. ‘‘ If a person 
see a man using force to commit a rape upon a free woman, or a slave ; and 
fear that he will accomplish his purpose, if not put to death ; the killing him 
is justifiable. If the woman be assenting, the same principle is applicable to 
her.”’* The justification of homicide by the party on whom a rape, or the 
crime against natufe, is attempted, is expressly stated in the Nukshbundeeyah 
and the Humddeeyah, as follows. ‘ A man uses force to commit a rape 
upon a woman, or sodomy upon a boy, (wmrud, lit. a beardless youth,) who 
is unable to resist and prevent him, except by killing him. The homicide in 


™ In a treatise upon Jdzeer, written by Moilavee Sir4j-ool-Huk, after quoting the 
answer of Aboo Jafur, in which a previous caution is required, he remarks, ¢ this is 
taken from the doctrine of Imam Mohummud ; who directs a previous consideration 
of the necessity of killing.” Motlavee Mohummud Rashid, who has also written a 
dissertation upon 7 @zeer, observes lrkewise that, on examining different books, he has 
found a variation in the authorities for justifiable homicide ; * thus, according to Aboo 
Huneefah, it is lawful to kill, without any previous warning, persons seen in the act of 
whoredom ; or about to commit whoredom, either with a near connection, or a female 
slave ; as well as thieves in the act of stealing property, or breaking into a house ; 
whereas, according to Aboo Yoosuf, a previous warning to the thief is necessary in 
the latter case ; and according to Imam Mohummud, in cases of whoredom, or inten- 
tion to commit whoredom, it is a condition to justify the homicide, that there be no 
other means of prevention.” : ‘ 

2 The cases quoted from the Moontuka, Syrufee,yah, Mooltukut, and 2ukheerah, 
are cited by Moilavee Siraj-ool-Huk, in his treatise on Tézeer, and he remarks upon 
them, that they show, “ a person attempting to commit a rape, may be killed though 
he have not actually committed -it ; and whether the woman be a wife, or other con- 
nection of the slayer, or not. Also that a person seeing a man about to commit 
whoredom with his wife, or other near connection, when no force is used, may put 
both parties to oe This construction is admitted by the other law officers of the 
nizamut adawlut. See also printed reports of cases adjudged by that court, Trials 83, 
1805 ; 25, 1806; 15, 1807; 19, 1807. 
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this case is justifiable.” | The following extraordinary case is also stated in 
the Humédeeyah, as well as in the Syrufee.yah. ‘ A woman thrice divorced 
from her husband, but without witnesses to prove it before the Kézee, if un- 
able to resist and prevent her late husband’s cohabitation with her, may kill 
him at the time of his attempting to ravish her. Abdoollah reports from 
Aboo Huneefah, that if the woman be actuated by a desire to avoid sin, and 
by the fear of God, it is lawful for her to repel the outrage offered to her by 
killing her late husband. But some of the learned have said that although 
it is lawful, in this case, for the woman to kill her late husband, with a 
knife or other weapon; as her plea may not be credited, and Kisés 


may be demanded against her, she ought to kill him with poison; thus’ 


secretly occasioning his death, as he has secretly attempted an unlawful act 
against her.”' 

9. The killing another at his express desire, or command. This was de- 
clared to be justifiable in a Futwa delivered by the law officers of the nizamut 
adawlut in the year 1798," and it was added, in illustration, that the instruc- 
tion to kill proves the right of retaliation to have been remitted. There are 
however three opinions upon the case. One, that the permission to kill does 
not legally sanction the homicide, and that it consequently subjects the slayer 
to Kisds. Another, that the permission of the deceased affords a doubt, or 
plea; which bars retaliation of death, but does not exempt the slayer from 
the fine of blood, to which he is liable for wilful homicide when Kisds is 
barred. The third, as first stated ; and which appears to be the prevalent 
doctrine ; that the deceased having power to dispose of his own life, as of 
other personal and proprietary rights, and having authorized the slayer to 
take it away, he cannot be made accountable for the act.’ It may be further 
remarked, in this place, that suicide does not incur any forfeiture, or other 
penalty, under the temporal law of Js/ém, though it is held to be sinful, and 
punishable in a future state.‘ 

10. Homicide by compulsion, (Zkrah) under menaces which induce a fear 
of death, is not strictly justifiable under the Mohummudan law ; but the pe- 
nalty of Késds, according to the opinion of Aboo Huneefah, and Mohummud, 
is transferred to the compeller ; and the compelled person is considered 
rather as the instrument than author of the homicide ; yet not altogether free 
from criminality, as the act is unlawful ; and subject to discretionary punish- 
ment, if the circumstances of the case appear to require it.’ Aboo Yoosuf 
concurs in exempting the slayer, under compulsion, from retaliation of 


t To understand the full extent of the illegality alluded to in this case, it must be 
remembered that a man, after pronouncing three divorces upon his wife, is restricted 
by the Mohummudan law from taking her again, until she have been married to another 
person ; and that this restriction is founded upon an express prohibition in the Koran, 
supposed to be of divine authority.—V. translation of Hidayah, vol. 1, p. 301: 

2 It was given on the 15th October, 1798, in answer to a reference made by the 
court, for the purpose of ascertaining in what instances of wilful homicide a sentence 
of death is barred by the provisions of the Mohummudan law. The purport of the 
Futwd, received in answer, is more fully stated in the preamble to Regulation 8, 1799. 
See also Trials 1, 1805; and 14 and 15, 1810, in the printed reports of cases adjudged 
by the nizamut adawlut. , t 

3 The three opinions are cited in the Mujma-ool-buhrin, with an observation that 
the whole are ascribed, by different reports, to the three Jmams, (viz. Aboo Huneefah, 
and his two disciples ;) and that Zoofur preferred the first, whereby wilful homicide, 
under permission, is declared illegal and subject to Késas. 

* See Translation of Hidayah, vol. 4, p. 290. : 

5 In the case of a prisoner, who confessed having killed a person by order of his 
master, under fear of immediate death, he was acquitted by the law officers of the 
court of circuit, and nizamyt adawlut. pd aa Trials, case of Retra, 5, 1806. 
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death ; but extends the same exemption to the compeller, on the existence of 
a doubt, sufficient to bar Kisds, from his not being the actual slayer. Whilst 
Zoofur and Shafiiee contend that the compelled person is liable to the pe- 
nalty of murder, as being the immediate cause of a criminal homicide, and 
Shafi jee further maintains that the compeller, as being the primary cause, is 
subject to the same penalty." The principle of justifitation established by 
Aboo Huneefah and Imam Mohumumud is applicable, a fortiori, to every case 
of physical compulsion, and necessity ; in which the homicide may be alto- 
gether involuntary on the part of the person, who is forcibly made the instru- 
ment of committing it.’ But no illegal act can be justified under the Mo- 
hhummudan law by the mere command, or influence, unaccompanied with 
force or menaces, of a parent, husband, or master; or of any other person 
whatever. Neither is the justification of homicide in support of the law, and 
of legal process, in all cases, expressly provided for ; though it cannot be 
déubted that in cases of resistance to such process, any acts unavoidably done 
in the execution of public duty might be justified ; and that the principles of 
justification which have been stated, in cases of a private nature, would be 
applicable, with additional force, in all matters connected with the execution 
or advancement of public justice. 

Besides the specific instances of justifiable homicide, which have been no- 
ticed, the provisions'of the Mohummudan law for discretionary punishment 
recognize the general legality of putting to death, if requisite for the pre- 
vention of evil, and safety of the community, all violent disturbers of the 
peace ; highway robbers; extortioners under pretext of the public taxes ; 
false informers and accusers before tyrants for purposes of oppression ; and 
generally all habitual ill doers, who make a practice of committing offences 
injurious to society.’ But though it is declared that ‘the killing such is 
meritorious ; and that God will reward the slayers of them,” it appears to be 
rather the province of the magistrate, than of individuals, to enforce the 
law, according to the ascertained degree of criminality, in such cases ; except 
in defence of private rights, or to prevent an atrocious crime at the time of 
the attempt to commit it: for it is expressly declared, as a general rule and 
principle, that every Mosulman may inflict Tézeer upon a criminal, in the 
act of committing a crime; but after the completion of the offence the ma- 
gistrate only is authorized to punish the offender.* 


* See the different opinions more fully stated in translation of Hidayah, vol. 3, p. 
406. The following case is cited in the Sirdjeeyah, Zukheerah, and Huméadeeyah. 
ss If the Soolfan compel a person to kill a Mosulman unjustly, by threatening death 
upon non-compliance, the Sooltan is liable to Kis@s and the compelled person to Tézeer. 
according to Aboo Huneefah and Im4m Mohummud.” 

* A part of the argument of Aboo Huneefah and Imam Mohummud, in which the 
compelled person is stated to be considered as an instrument, like a weapon, * or as 
if he had been thrown by the compeller on the deceased, and had thereby occasioned 
his death,” is imperfectly translated by Mr. Hamilton, vol. 8, p. 463. 

3 Nuhr-i-fayik, Tumurtashee, and Sirdjee.yah, quoted in the Futawa-i Adlumgeeree. 
Other authorities are also quoted in the Humadeeyah, with a tradition from the prophet, 
which is construed to justify the killing any general oppressor, or evil doer, whose 
depravity infests mankind, like a snake, scorpion, or other noxious animal. But the 
author of the Bukr-i-rayik intimates that in such cases, though every Mooslim, seeing 
the offender in the act of committing the offence, is at liberty’ to put him to death ; he 
may be restrained by the apprehension that his plea will not be credited, and that he 
will consequently be liable to retaliation. 

* Buhr-t-rayik, quoted in the F. Adlumgeeree. It is added in illustration from the 
Kooniyah, that *¢ if a person see another commit an offence, which incurs Tézeer, and 
subsequently to the commission of it inflict [dézeer upon the offender, without authority 
from the magistrate, the person so inflicting Tageer is liable to punishment at the dis- 
€retion of the mdgistrate.” 
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‘ Illegal and penal homicide, to which alone the Mohummudan law refers Five descrip- 
in its definition of offences, under the designation of Jindydl, is of five ae ee 
descriptions. , 

1. Kutl-i-iimd ; literally, wilful homicide ; but implying a murderous will, 
evinced by a voluntary act, and by the use of a mortal instrument ; or some- 
thing likely to occasion death. 

2. Shibah-t-timd ; or wilful-like, viz. resembling the former in the volun- 
tariness of the act; but differing from it by the use of an instrument not 
considered to endanger life; and therefore not evincing a murderous in- 
tention. 

3. Kutli-khuté ; or erroneous homicide ; viz. by an erroneous act, or by 
error in the intention. 

4. Kutl-i-hdeem mokdm-ikhuté, also called Jéree Mujra-i khutd ; invo- 
luntary homicide, of the same nature as the preceding ; but differing from 
the act being involuntary, instead of erroneous. 

5. Kutl-ba subub ; or accidental homicide by an intervenient cause. 

Kuitl-t-tmd, or murder, is defitied in the Hiddyah, to be ** homicide com- Defiuition ot 

mitted by a responsible person ;' wilfully striking another person, with a Mwlidnd, 
mortal weapon,* or something that serves for such, as a sharp piece of wood, 
a sharp stone, or fire.” It is added, in explanation, that ‘* zd means inten- 
tional ; bit the intention, being concealed in the mind, can be discovered 
only by something affording proof of it; and as the use of a common in- 
strument of homicide does afford such proof, when the slayer of a man uses 
an instrument of that description, it proves his intention to kill.” Nearly 
the same definition is quoted in the Futdwd-i Adlumgeeree from the Kéfee, 
with the addition of * capacity to sever the limbs,” in describing the substi- 
tute for a weapon ; but without the explanatory remark given by the author 
of the Hidayah. 

With respect to Shibah-t-timd, which, though not with technical exactness, Shibah-1-wnd, 
may, to distinguish it from the crime of murder, be denominated man. & "aus 
slaughter, there is a difference of opinion between Aboo Huneefah and his 
two disciples. The former defines it to be “ homicide from a responsible 
person striking wilfully with something which is not a mortal weapon, nor a 
substitute for such.” Aboo Yoosuf and Imam Mohummud (as well -as 
Shafiiee) maintain that if the stroke be given with a large stone, or a large 
piece of wood, it is Kutli-timd; and they define Shibah-i-timd to be 
‘* homicide from striking wilfully with an instrument which is not likely to 
kill; such as a small stick ;” adding, as the ground of their opinion, that 
“jin this case evidence of the intention to kill is wanting: the instrument 
used not being an instrument of death, it may be presumed that the design 
was not death, but correction or something else, which reduces the offence 
to manslaughter. But evidence of an intention to kill is not wanting when 
an instrument, which must occasion death, is used. In such cases therefore 
it is murder.” In answer to this reasoning, Aboo Huneefah argues “ that 


* The original term, Mokulluf, includes all persons accountable to the law for their 
actions ; and refers particularly to the sane and adult, who alone are subject to the 
legal penalties of Hludd and Kisds. See the book of Hyjr or inhibition, in Hid. 
and F. A. 

* Silah ; lit. arms, As here used it appears to mean any instrument of death; 
though its more strict interpretation is applied to edged weapons, or such as are ca- 
pable of destroying life by dismemberment. : 

3 It may be remarked, in this place, that the Mohummudan law makes no allowance 
for sudden homicide from provocation, when the intent to kill is evident; except In 
cases of self-defence, or other ground of justification. See printed reports of cases 
adjudged by the nizamut adawlut, [rial 1, 1806 ; also Trial 65, 1805. 
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the instruments specified (viz. a large stone, or large piece of wood) are not 
appropriated, nor commonly used, for the purpose of killing. Proof of an 
intent to kill therefore is wanting, when such instruments are used, and ho- 
micide committed with them is manslaughter only, as with a whip or small 
stick ; which the prophet has declared to be Shibah-t-timd only, and punish- 
able bya fine of one hundred camels.’ 
Autl-t-khuta, The error which distinguishes Kutl-i-Khutd, or erroneous homicide, is either 
pr erroneous in the act, or in the intention. In the former, as when an arrow is shot at a 
"mark, and hits aman. In the latter, as when a man is mistaken for an animal 
of game, and shot at as such; or when a Mosulman is shot, under a suppo- 
sition of his being a hostile infidel, whom it is lawful to kill. These examples 
are stated in the Hiddyah ; and the latter is more fully illustrated by a quota- 
tion in the Futéwd-i Adlumgeeree, froma commentary on the Jémd-i-Sugheer, 
to the following effect :-—** Ifa Mosulman army engage an army of infidels: 
and they mix together: and a Mosulman kill another Mosulman, supposing 
him to be an infidel: the slayer is not liable to retaliation: nor is the fine of 
blood due, if the Mosulman killed were assisting the infidels.” It is added, 
from the Moontukd.as reported by Imim Mohummud, that although a stroke 
aimed at one member, and falling on another member of the same person, 
be not sufficient, if death ensue, to take the case out of the predicament of 
wilful homicide ; yet it would be Kutl-i-khuta only, if the blow were aimed 
at one person, and undesignedly struck another. The author of the Hiddyok 
also states the penalty of murder to be incurred, if the blow aimed at one 
part of the body strike another part and occasion death: as all the parts of 
the same body compose one person. But if an arrow, shot at one person, 
pass through him, and hit another, and they both die: it is stated to be mur- 
der with respect to the person aimed at, and first struck, only: it being erro- 
roneous homicide, with respect to the second person, in the same manner as 
when an arrow is shot at a deer and inadvertently hits a man.’ 
hulli-kucn  ~2he example given in the Hiddyah, of Kutl-i-kdeem mokdm-t-khutd, or 
Vohum-t-khu- involuntary homicide by an involuntary act, is a sleeping person’s falling on 
tary hoonerde another and killing him by the fall. ‘The same instance, with the variation 
hy an involun- of rolling, instead of falling, is quoted in the Fuidwd-t-A dlunigeerce from the 
“ry act: _Kéfee. And three further examples are cited in the same work from the 
Moheet. 
1. A person’s falling from the roof of a house and killing another 
thereby. 
2. Death occasioned by the accidental fall of a brick, or piece of wood, 
from the head of a person. 


* 


* See the Hudees referred to by Aboo Huneefah, with the whole of what is quoted 
on the different opinions respecting Shibah-i-timd, in the Hidayah. The same in sub- 
stance is quoted from the Moozmurat, in the F. Aalumgeeree, with a remark that the 
doctrine of Aboo Huneefah is the most correct. Without determining this point, it 
may be observed, that all the opinions appear to agree in considering an intention to 
kill the essential ground of distinction between Kutl-i-md and Shibah-i-imd. The 
disagreement between them respects the instruments to be admitted as sufficient evi- 
dence of the intent to kill. 

_* See trans. of Hid. vol. 4. p. 307. In a Futwé delivered by the law officers of the 
nizamut adawlut, in the year 1801, not only the shooting at one man and undesigned- 
fy killing another, but even killing the person intended, if any accident intervene, such 
as the arsow, or other instrument, passing by the person aimed at, and killing him on- 
a rebound, was declared to be Kut} i-khuta, V. Preamble to Reg. 8, 1801. See 
another case of erroneous homicide, by throwing a piece of burnt brick at a person, 
which struck and killed another. Printed Trials before nizamut adawlut. Case of 
Lubwa, 64, 1805. 
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3. A horse trampling a person to death, without the rider’s designing 
it, or being able to prevent it. 
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Accidental homicide by an intervenient cause (Kutl-ba-subub) is stated in Kutl-ba-subub, 


the Hiddéyah to occur when a person gs a well, or sets up a stone, in ground 
not belonging to him; and another is killed by falling into the well, or over 
the stone. Inthe Moozmurdt, as quoted in the Fuldwd-i-Adlumgeeree, the 
accidental trampling of a man to death, by @ led or driven quadruped, is also 
mentioned as an example of this description of homicide, and many other in- 
stances are given in both works, under the head of structures upon the high- 
way ; which, if they occasion homicide, incur the same responsibility, as if 
constructed on private property without the owner’s permission. 

The foregoing will be sufficient to explain the third, fourth, and fifth, 
species of homicideywhen there may be no particular circumstances to occa- 
sion a minute distinction between them, and either murder, or manslaughter. 
But it will be useful to notice a series of cases which appear, from the Hi- 
dayah, or Futéwd-i-Adlumgeeree, to have been ruled wilful homicide, incur- 
ring retaliation of death; or not wilful, and therefore subject only to the pe- 
nalties of manslaughter, or other involuntary homicide. ' 

1. If the homicide be perpetrated with a sword, or any other edged wea- 
pon; such as is commonly used to take away life; or with any sharp instru- 
ment, calculated to produce the same effect, as a sharp piece of wood, a sharp 
stone, and the bark of cane; or with fire, which is equally capable of separat- 
ing the members of the body and occasioning death ; it is universally agreed 
to be wilful, as already quoted from the Hiddyah and Futdwd-i. Adlumgeeree. 

2. It is further stated, as a general principle, in the Hidéyah, that if a 
person wound another, so as to disable him, and render him constantly bed- 
ridden until death ; responsibility for the homicide is incurred by the person 
who inflicted the wound, to which the death is referred. 

3. If a person be killed by a stroke given with the iron edge of an hoe 
(Kulund) the homicide is generally ae to be murder ( Kutlt-iimd.) Its 
also agreed to be manslaughter (Shsbah-t-ttmd), if the wooden handle only 
were used. But if the blow were struck with the iron back of the instru- 
ment, according to Aboo Huneefah, it is manslaughter ; whereas in the opi- 
nion of Aboo Yoosuf and Imam Mohummud, it is equally wilful homicide, 
whether occasioned by the iron back of an hoe, or by the edge of it.* 

4. If death be effected by pricking with a packing needle (misullah) it is 
wilful homicide ; but not according to the best authorities, if a small needle, 
or any similar instrument, be used, and it happen to kill the person pricked 
with it. Some are of opinion, however, that the slayer is liable to the penalty 


* These will be subsequently stated. But to render some of the examples more 
intelligible, it may be proper to note, in this place, that a compensation for bloodshed 
(denominated Aki as well as Diyut) payable by the Aakilah, or persons responsible, 
with the slayer, for the payment of this fine, is one of the legal penalties for every 
description of unlawful homicide except murder. It may also become payable, in 
commutation for Kisds, in cases of wilful homicide, but it is then exclusively due from 
the offender himself ; as it likewise is in every case of composition for murder. 

2 The author of the Hidayak remarks that there is one report of Aboo Huneefah’s 
having concurred in the opinion of his two disciples: But that another, and more au- 
thentie report, states his opinion to have been against the penalty of wilful homicide, 
unless a wound were inflicted, Mr. Hamilton, has translated Kulund, in the case 
cited, spade or shovel; and the principle seems equally applicable to these instru- 
ments; but the recital corresponds more exactly with a hoe, which is also of more 
common use in India, and is understood to be the instrument referred to. It is added 
in the Hidéyak (but omitted in the translation) that the same difference of opinion 1s 
reported to have been entertained by Aboo Huneefah, with respect to homicide occa- 
sioned either by the wooden scale, or by the iron part of a balance. - 
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of murder, if the instrument, though small, be applied to a part where it is 
likely to take away life. ' ee ae 

Case ofhomi- 5. Ifa person kill another by biting him, it is recorded in the Ajnds, that 

cide by biting. yetaliation for wilful homicide is not incurred ; as Kisds attaches only to acts 

done with an instrument which might be used for cutting the throat in 
consecration of animals (Zub,h), which the teeth are ‘not. * 

Or by success 6. If a person be killed by successive blows with a whip, or stick, retalia- 

rive blows tion for murder is not due, according to the opinion of Aboo Huneefah. * 

stick. 7, It is recorded by Imam Mohummud, in the Jémd-i-Sugheer, that Kisds, 

vide by tinny. for wilful homicide, is incurred by throwing a person into a heated oven, and 

ing « person thereby occasioning his death, whether fire be in the oven at the time, or not ; 

into alteated and although the person may not die immediately, if he continue bed-ridden, 
and unable to walk till his demise. 4 

Or by putting 8. If a person, bound hand and foot, be put into a caldron, or other vessel 

him into aves- of boiling water, sufficiently hot to produce blisters on the body; and die in 

waters consequence, either immediately or within a few days; retaliation of murder 
is due ; but not if the person be able to walk about before his death. § 

Casesofman- 9. If a person be thrown into cold water, in the winter season, so that his 

slaughter by Jimbs be contracted, and he die in consequence; or if he be stripped naked 
‘old, ad exposed to the winter cold upon the roof of a house, so as to occasion his 

death ; or if he be bound hand and foot and kept in snow till he expire ; 
the fine of blood is due for manslaughter. ° 

Ortothe sun, 10. In like manner the fine of blood for manslaughter is incurred, if an 
adult person, or child, be bound hand and foot, and exposed to the sun, 
without means of escape, till death ensue. ” 

Cases ofhomi- 11. If a person immerse an infant or an adult, into water from which there 
ride by drown- js no prospect of his escape by swimming ; as for instance, into the sea; he 
ne is not liable to retaliation for wilful homicide, according to Aboo Hunee- 

fah ; (as no wounding instrument is used ;) but the two disciples and Sha- 
fi,iee maintain that he is. All agree however that it is manslaughter only, if 
there be not water enough to endanger life without swimming ; or if the per- 
son thrown into the water be capable of swimming, and his arms and legs be 
not bound, nor a weight tied to the body, and the place be such that he may 
escape by swimming. ° 


* Khuzanut ool Moofticen, quoted, in F. A. 

* Kholasut-ool 'ut@wa quoted in F. A. The teason assigned however appears ap- 
plicable only to the doctrine of Aboo Huneefah; and not even to this, in every case ; 
as homicide by fire is admitted by him to be wilful. Aboo Yoosuf and Imam Mo- 
hummud consider it wilful, if the instrument be likely to kill, whether sharp or not. 

3 Kholdsut-ool Futawa and comment on the Mubsoot quoted in F. A. Kazee Nujm 
oo deen, in his translation of this part of the Fuddwi-1-Adlumgeeree, remarks, that 
according to the opinion of Aboo Yoosuf, Imam Mohummud, and ShAfi jee, homicide 
by successive blows of a whip, or stick, incurs Aisas. ‘This is confirmed by the Futwa 
of the law officers of the nizamut adawlut, in the case of Umrao. See printed Re- 
ports of Criminal Trials, 74, 1805. , 

* Moheet and Kazce Khan, quoted in F. A. 

> Suheereeyah, quoted in F. A. 

6 Ruheerceyah, quoted in F. A. It is not specified whether Aboo Yoosuf and Imam 
Mohummud consider these instances to be murder or manslaughter. But from analogy 
to other cases, in which they differ from Aboo Huneefah, it may be inferred that they 
do not concur in the opinion stated. 

7 Khuzanut ool Moofti een, quoted in F. A. The same remark is applicable in this, 
as in the last instance, on the probable difference of opinion between Aboo Huneefah 
and his disciples. 

® Hid. and commentary on the 2eeddat, quoted from the Moheet in FA. See the 
arguments of Aboo Huneefah and his two disciples, in support ot their respective 
opinions. Trans of Hid. Vol. 4, p. 289. One reason ascribed to the former, viz. 
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12, The same difference of opinion exists between Aboo Huneefah and ca;. of repeat: 
his disciples, if the person were drowned from being repeatedly immersed in ed immersion 


water, till he died." 

13. Ifa person skilled in swimming be thrown from a boat into a river, 
or other confined piece of water, and sink at once without swimming, Aboo 
Huneefah, considers the fine of blood for manslaughter to be due; but has 
declared neither retaliation of death, or the fine of blood, to be incurred, if 
the person so thrown remain above water, and swim before he is drowned, 
although he should have swam to save himself till he became exhausted. Nor 
is any thing due for throwing a person into water, if it be uncertain whether 
he is drowned or not, until it be ascertained that he is dead. It is the same 
if the person sink two or three times, and appear above water again, if he be 
alive when last seen ; and his condition afterwards be doubtful. ? 

14, If a person be thrown from the roof of a house, or from the top of a 
hill, or into a well, and be killed thereby ; according to Aboo Huneefah, it is 
manslaughter ; and his two disciples concur with him if there be probable 
means of escape; but if there be no probability of saving life in such cases, 
they deem it wilful homicide. ° 

15. A person strangling another is not liable to suffer death, according to 
the doctrine of Aboo Huneefah, (though he is in the opinion of the two dis- 
ciples) unless he be notorious for having repeatedly committed this offence ; 
in which case, if he have not shown signs of repentance before he is appre- 
hended, he should be punished with death as an example. ¢ 

16. Ifa person give poison to another and death ensue, there are three 
cases. 1. When the giver forcibly, and with his own hand, puts the poison 
into the mouth of the deceased. 2. When he may have put the poison into 
the hand of the deceased, and compelled him to drink it. 3. When he may 
have given the poison into the hand of the deceased, and used no compulsion 
to make him drink it. Retaliation of murder is not incurred in any of these 
cases. In the first and second, the fine of blood is due from the Adkilah. In 
the third no penalty is incurred, whether the person, who drank the poison 
without compulsion, was aware of its being poison or not. * 


*¢ that homicide by drowning being of rare occurrence, the deterring from it (by capital 
punishment) is of less consequence than with respect to prevalent offences,” is omitted 
in the translation. It is scarcely necessary to add that the whole of Aboo Huneefah’s 
reasoning in this, as in several other cases, appears unsatisfactory and futile. 

1 Ruheereeyah, quoted in F. 4. : 

* Zuheereeyah, quoted in F..A. The separate opinions of Aboo Huneefah and 
his disciples are not stated; but the principles, upon which they differ in the preced- 
ing cases, appear equally applicable to this. 

3 Moheet, quoted in F. A. 

* On the principle of Seedsut, or discretionary punishment for the purpose of deter- 
ment. The case stated is taken from the Kéfee as quoted in the F. 4. It is confirmed 
by a case which terminates the book of Jarceny in the Hidayah ; but from the ambigu- 
ous meaning of the word Khufah in the Persian version, has been erroneously translated 
by Mr. Hamilton, as a case of homicide on provocation. The Arabic original has the 
explicit term Hunuk ; and the literal sense of the passage is—* If a person kill another 
by strangling, the fine of blood is due from the Aakilah of the slayer according to 
Aboo Huneefah. If however a man repeatedly commit this act he must be put to 
death as an evil doer, and his iniquity be removed by destroying him.” The Futwas 
of the law officers of the nizamut adawlut are governed by the opinion of the two 
disciples. See case of Gour Dos, in printed Reports of Criminal Trials, 49, 1805. 

> Rukheerah, quoted in F. A. The Futiwa of Kézee Khén contains two cases to 
the same effect.—First, if the deceased have taken the poison into his own hand, and 
eat it, or drank it, without knowing it to be poison: in which case neither retaliation 
or the fine of blood is incurred: but the poisoner should be imprisoned and chastised. 
Secondly, if the poison be forcibly put into the mouth of the deceased by another per 
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17. Ifa person bind another, and keep him confined in a house until he 
die from hunger ; Im4m Mohummud declares him liable to corporal punish- 
ment ; and the fine of blood to be payable by his Adkilah ; but decisions are 
passed according to the opinion of Aboo Huneefah, that neither kisds or diyut 
is incurred. ' 

18. Ifa person be put alive into a grave, and kept there until he dies, accord- 
ing to Imam Mohummud the murderer is liable to suffer death in retribution ; 
but on the opinion of Aboo Huneefah judgment is given for the price of blood 
only, payable by the Adkilah. * 

19. If a person bring another into his house, and put a wild beast 
into the room with him; and shut the door upon them ; and the beast kill 
the man; neither Aisés or diyut is incurred. And it is the same if a snake, 
or scorpion, be put into the house with a man; or if they were there before, 
and sting him to death. But if the sufferer be a child the price of blood is 

able. ' 

We. It is recorded in the Moontuka, from Aboo Yoosuf, that in the case of 
a person’s throwing another, bound hand and foot, to be devoured by wild 
beasts, Aboo Huneefah said, the offender was not liable to kisés or diyut ; 
but should be corporally chastised and imprisoned till he repent; and 
Aboo Yoosuf added his own opinion, that the imprisonment‘in such a case 
should be for life. 

In the whole of the examples above cited, it must be assumed that the 
wound, blow, or other cause of death, proceeds from a sane, and adult 


son, in which case the fine of blood is due from the Aakilah of the poisoner.” Several 
other authorities are cited by Motlavee Siraj ool Huk, in his treatise upon Zazeer and 
Seeasut. The author of the Moheet observes that Aboo Yoosuf and Imam Mohummud, 
concur with Aboo Huneefah, in not considering homicide by poison to be Kutl-i-md, 
and that the reason why they do not infer a design to kill, as in other cases wherein 
they differ from the latter, is that poisonous drugs are sometimes given, in small quan- 
tities, medicinally ; and although the giving a large quantity of poison might evince an 
intention to kill, it is possible the person who gave it may not have been aware that 
the quantity was excessive ; wherefore evidence of wilful homicide is wanting, and 
the case is ruled to be Shibah-i-timd only. It is added in the Moheet however, that 
the Imam may inflict punishment (Seedsuz) of death upon a person who makes a prac- 
tice of giving poison. Tuhdvee also, in his Futa@wa, declares, that if a person mix 
poison with food, and give it to another who eats it, without knowing it to be poi- 
sonous, and dies, the giver of the poison ought to suffer death, as Seeasut. And the 
author of the Yunabee,a states, that some lawyers are of opinion, the giver of poison 
incurs Aisas, if it occasion death, as it operates like fire in separating and destroying 
the members. Siraj-ool Huk concludes, upon the whole of the authorities quoted by 
him, that according to the uniform opinion of Aboo Huneefah and his disciples, the 
killing by poison, in whatever manner it be given, is not deemed wilful homicide ; 
that the fine of blood is payable, as for manslaughter, if the poison be compulsively 
put by another into the mouth of the deceased; but that if the deceased took the 
poison, into his own hand, and eat or drank it without compulsion, though he did not 
know it to be poison, the giver is liable to discretionary punishment only. He adds 
that in the present times the opinion of Tuhdvee, for exemplary punishment, should 
prevail: as the mixing poison with food is a heinous offence; such as is declared 
punishable with death for the security of mankind. 

' Suheereeyah, quoted in F.4. Kazee Nujm-oo-’deen remarks on this case, that it 
is incumbent on the magistrate to inflict exemplary punishment. 

* Suheereeyah, quoted in F..A. Kazee Nujm-oo-'deen adds, in explanation, becayse 
the homicide is not committed by a wounding instrument. 

3 Khus4nut ool Mooftieen quoted in F. A. 

The Kézee ool Keovét observes, on this case, that neither retaliation or the fine of 
blodéd is incurred when a man is killed, because the man might repel the beast, if he 
had courage to defend himself. But a child having no power to resist, his death is 
ascribed to the original author of it, and incurs the legal penalty. 

4 Moheet quoted in F. A. 
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person ; that the homicide is unlawful; and that the blood of the person 
slain was under legal protection, from his or her being the subject of a Mo. 
sulman state; and resident within its dominions.’ With respect to the stated 
judgment of retaliation for homicide, it must further be supposed that no 
legal defect or doubt (Shoobiah) intervenes to bar the sentence of Kisds, 
and that it is demanded ‘by the heirs of the slain; as will be more fully 
noticed, after specifying the legal penalties for the several descriptions of 
unlawful homicide. 

The penalty for Kutl-i-timd, or nfurder, is Kisds (retaliation,) unless the 
heirs or representatives of the slain forgive or compound the offence. The 
murderer is also excluded from inheritance to the property of the slain. The 
right to demand retaliation for wilful homicide is founded on a text of the 
Korda, as well as upon a tradition from the prophet. The right of pardon 
and composition are also derived from the same authorities. And a tradition 
is cited for excluding the slayer from inheritance to the estate of the slain in 
all cases of unlawful homicide, except that arising from an intervenient cause, 
which is excepted from the general rule of exclusion as not attaching to any 
person the immediate act of bloodshed. Whether this distinction be well 
founded, or not, the object of the general principle of forfeiture of heritage, 
in cases of illegal homicide, is obvious.* The retaliation allowed for murder 


* Hid. B. Jinayat. Ch. Il. "On what occasions retaliation of homicide. B. Hujr, 
or Inhibition, respecting infants and lunatics. And B. Siyur, C. VI. concerning Moos- 
tamins, or protected foreigners. The British dominions in India, though really inde- 
perfdent of any Mohummudan Government, are considered to form part of a Mosul- 
man empire, from the nominal acknowledgment of the King of Dehly, in whose name 
the coin is still current. On this account, as well as from the sanctioned administration 
of Mosulman law, and the appointment of Kazees for the performance of part of the 
duties prescribed by it, the territory held by the East India Company is admitted to be 
Dar ool Islam, the seat of peace ; in opposition to a country not subject to Mohummu- 
dan rule, which is called Déroolhurb, the seat of hostility. See Commentary on the 
Sirdjiy yah by Sir W. Jones, and Sale’s Prel. Disc. 


* Sir W. Jones in his remarks upon homicide, as one of the impediments to succes- 


sion, under the Mosulman law of inheritance, observes that, ‘If a man were to dig a 
pit, or fix a large stone, on the field of another, ahd the owner of the field were to be 
killed by falling at night mto the pit, or running against the stone, the doer of the ille- 
gal act, which was the primary occasion (but not the cause) of the death, must pay the 
price of blood; but would not, it seems, be generally disabled from inheriting ; he 
ought, one would think, to be incapable of succeeding to the property of the deceased, 
whom he destroyed, and whom he might have meant to destroy’ by such a machina- 
tion.” Commentary on Sirajiy yah, p. 62. But without evidence of the intention 
to destroy, or of very culpable neglect, the forfeiture of inheritance does not appear, in 
any case, to be strictly equitable. In the preceding page of the commentary, homicide, 
under the Mohummudan law, is defined to be * either with malice prepense, and 
punishable with death; or without proof of malice, and expiable by redeeming 2 Mo- 
sulman slave, or by fasting two entire months, and by paying the price of blood; or 
thirdly, it is accidental, for which an expiation is necessary.” In this definition the 
term malice must not be understood in the sense it bears, under the English law, to 
distinguish murder from manslaughter ; viz. ‘ not so properly spite or malevolence to 
the deceased in particular, as any evil design in general ; the dictate of a wicked, de- 
praved, and malignant heart.” (Blackstone, Vol. 4, p. 198. And Foster, p. 256.) 
Sir W. Jones further remarks, that ‘ malicious homicide, or murder, (for, by the best 
opinions, the Arabian law on this head nearly resembles our own) is committed when 
a human creature is unjustly killed with a weapon, or any dangerous instrument likely 
to occasion death.” But though in this respect the better construction of the Mohum- 
mudan law of Kutl-i-timd may correspond, in substance, with the English law of 
murder ; the former differs essentially from the latter in regarding chiefly the proof of 
an intention to kill, whether deliberate’ or sudden ; without any allowance fur unpre- 
meditated, though unlawful, homicide, commifted in the heat of passion, upon strong 
provocation; which (to borrow the words of Foster) ‘the benignity of our law imput- 
2K 
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is stated to have two ends in view. First, satisfaction to the heirs of the 
slain; either by retaliating blood for blood on the person of the offender ; 
or by receiving a pecuniary compensation for the injury done by him: Se- 
condly, the determent of others, by exemplary punishment, from committing 
the same crime. The latter, however, though the true, and only justifiable 
motive for capital punishment, by human laws, is‘a secondary object of the 
Mosulman law of Kisds ; which considers the private injury in cases of homi- 
cide, unaccompanied with highway robbery, or other violent breach of the 


‘peace, to be of greater magnitude thah the public detriment; and conse- 


quently leaves the demand of retaliation, with liberty of forgiveness, or com- 
position, to the feelings and discretion of the legal representatives of the per- 
son murdered.* Shafiiee maintains that Kuffarah (expiation by emancipa- 
ting a Mosulman slave, or fasting for two months) is also requisite, in cases 
of murder, on account of the sin attending so heinous an offence ; and a fortiori 
as it is enjoined by the law for the less criminal species of homicide. This 
argument however is not admitted by Aboo Huneefah and his disciples, who 
contend for an adherence to the text of the Korén ; and considering the sin 
of murder too great for expiation, deny the inference of its necessity or pro- 
priety, on conviction of this crime, from its being imposed by the law in 
atonement for offences of less magnitude. * 

Expiation, and exclusion from inheritance, are the prescribed penalties for 
Shibah-i-timd, or manslaughter ; and for the two species of homicide by mis- 
adventure, denominated Kutl-i-khutd, and Kdéeem mokdm-i-khuta ; besides 
Diyut, or the fine of blood, payable by the Adkilah of the offender: The 
heavy fine (Diyut-t Moghulluzah) for manslaughter is one hundred female 
camels of four classes, viz. twenty-five of one year, and the same number of 
two, three, and four years of age, respectively. If adjudged to be paid in 


eth to human infirmity ;” and which therefore is admitted to extenuate the offence, 
from the crime of murder, to that of manslaughter. A passage in Mr. Hamilton’s 


‘translation of the Hidéyah, at the conclusion of the book on larceny, which appears 


to contradict this remark, has been already explained to be a mistake of the 
translator. : : . 

Vide book of Jinaydt in Hid. and F. A. Also Sale’s Trans. of the Koran, c. 2 
and 17, and his Prel. Dis. p. 139. 

* See Trans. of Hid. vol. 4, p. 278. 

3 The Aakilah are, literally, those responsible for the Akl, or Ma ékulah, of the 
same import with Diyut ; and meaning the fine or compensation for bloodshed. The 
Aakilah of a soldier, or other person enrolled in the public service, are those registered 
with him as his associates. If the party be not so enrolled, his family and tribe are 
considered his Aakilah as being his coadjutors. Persons resident in the same place are 
also responsible for each other, if there be not a sufficient number of the two former 
descriptions of Aakilah to make good the fine, under the prescribed limitation of four 
dirms (less than one rupee) each, including an equal coutribution from the offender 
himself. Women and children are exempted from responsibility as Adkilah, from 
their not being able to assist or restrain ; and the reason stated in the Hidayah for in- 
volving others in the fine is, that the offender (who not being convicted of wilful ho- 
micide, would be too severely punished if personally made answerable for the whole 
fine) is supposed to have committed his offence by the aid, or through the neglect, of 
his associates ; as although they may not have supported him, they Pe if vigilant, 
have restrained him. See further provisions respecting the levying of fines for blood, 
and responsibility of the Aakilah, in the Hidayah, B. Médkil, Trans. vol. 4, p. 448. 
It does not appear however tltat these provisions have ever been judicially enforced, 
agains the kindred or connections of offenders, in Hindoostan or Bengal ; though 

‘utwas have been given, and sentences passed, for the payment of fines by the Aakilah, 
in pursuance of the letter of the law; the spirit of which, on this point, is contended 
by some to have exclusive application te Arabia: where the inhabitants were divided 
into tribes and closely united by the obligation of mutual support. 
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money it is ten thousand dirms, or one thousand deenars.' The fine for ho- 
‘micide by misadventure is also one hundred camels, but of the followin 
descriptions, twenty males and twenty females of two years; and the same 
number of three and four years respectively. The fine in money is the same 
as for manslaughter. These fines, however, are for the death of a man, 
Those for a woman are limited to half the amount. But there is no 
difference between the fine for a Mosulman and for a Zimmee, or infidel 
subject.” In Kutl-ba subub, or accidental homicide by an intervenient cause, 
expiation is not incumbent; nor is exclusion from inheritance incurred ; 
according to the doctrine of Ahoo Huneefah and his disciples; (though 
Shafi,iee maintains an opposite opinion) ; as those penalties are restricted to 
the direct offence of bloodshed, which, in this case, is not considered to have 
been committed. The fine of blood is however payable by the Adkilah of 
the wrong doer, as a compensation for the injury done by him ; and on ac- 
count of his transgression in unlawfully digging a well, or placing a stone, 
or other means of homicide, upon land not his own property.? 


7 There is some doubt upon the exact weight and value of the legal dirm and 
deenar. But on a general calculation of 14 keeraf, each weighing 5 barley corns, bein 
1 dirm ; and 5 dirms being equal to.a rupee of the same weight; the stated fine for 
homicide would be exactly 2000 rupees. Mr. Hamilton’s valuation of the dirm and 
deenar, referred to in a former note, would make it 3501. The award of Diyut, in 
cases of involuntary homieide, is founded on a text of the Koran. V. Sale’s Trans. 
ch. 4, p. 72 and notes. But the amount is not fixed in the written law; and the re- 
gulation of it at one hundred camels, by the oral law, is said to be derived from Mo- 
hummud’s grandfather, Abd ool Mootulib, having redeemed Abdoollah, the prophet’s 
father, from sacrifice, by an offering of one hundred camels. See note in Sale’s 
Trans. p. 369. 

* ‘What is stated respecting fines, is according to the opinion of Aboo Huneefah and 
Aboo Yoosuf. Imam Mohummud held a different opinion concerning the description 
of camels, to compose the fine for manslaughter : and a further difference of sentiment 
is quoted in the Hiddyah from Shafijee, both respecting the fine of camels for homi- 
cide by misadventure ; and regarding the money fine, in dirms, as consisting of twelve, 
instead of ten thousand. V. Hid. ch. Diyut, Trans. vol. 4, p. $30. 

3 Shafi jee contends that the person who occasions the death of another by an inter~ 
mediate cause is equally a shedder of blood, as in cases of homicide by misadventure ; 
and should therefore be liable to the same penalties. See Trans. of Hid. vol. 4, p. 277. 
In the passage quoted in a former note from Sir W. Jones’s commentary on the 
Sirayiy yah, the doer of the illegal act, which occasions this species of accidental homi- 
cide, is inadvertently mentioned as personally bound to pay the price of blood; and it 
is not specified by whom the fine of blood is payable in other descriptions of invo- 
luntary homicide. The Diyué is however expressly stated in the Hiddyah and 
F, Adlumgeeree to be payable by the Aakilah, where there are any, for every kind of 
unlawful homicide established by proof (viz. independently of the slayer’s acknowledg- 
ment which is obligatory upon himself only) except murder; the legal penalty for 
which is Kisas ; and if this be commuted to, or compounded for, the price of blood, 
it is demandable from the murderer alone, or his property. When there are no known 
Adkilah, or an insufficient number for the payment of the fine of blood, according to 
the prescribed rate of four dirms each, the slayer is likewise responsible for the deyut 
in cases of involuntary homicide, if he be a Zimmee ; and also according to one report 
of Aboo Huneefah’s opinion, if he be a Mosulman. But the prevalent doctrine is, 
that, in a Mohummudan community, when the involuntary slayer is a Mosulman, and 
the fine of blood due to the heirs cannot be recovered from his Adkilah, it is payable 
from the Byt ool mal, or public treasury ; on the principle that all the members of 
such a community are associates, and co-adjutors to each other; as well as because 
the property of a person dying without heirs devolves to the treasury of the state. See 
Trans. of Hid. vol. 4, p. 457 and 463. The author of the Kifayah supports the opinion 
last noticed on the duthority of the 2éhir oo’ rawdyat ; but the law officers of the 
nizamut adawlut do not consider it applicable to the British possessions in India; and 
in a Futwa, recorded 9th July, 1807, declared a Mosulman, who was convicted of two 
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Confessions,in In charges of homicide, as well as in other criminal accusations, before-a 
sich, of ho- Mohummudan court of judicature, the greatest weight is given to the con-” 
obienicrmunel fession of the party accused, whether made before the court, or elsewhere, 
how far admit- provided it be voluntary, and by a person of sane mind and mature age.’ 
ted forcon- But to found a conviction of murder, it is necessary that the confession 
viction. es 
expressly declare the blow, wound, or other cause of homicide, to have been 
Role that the walful.? It is also a rule that the whole of what is stated in explanation be 
agar hy ae taken as part of the confession.s In the Zeeddét of Imam Mohummud it is 
Cae pan stated to be a general principle, that “ whoever confesses an act which sub- 
of the confes- jects him to a legal penalty, and subsequently offers a plea, to exonerate him- 
wan self from the penalty, must establish such plea by proof. But if he deny 
that which occasions the penalty, his denial is admitted.” This passage is 
open to ambiguous construction ; and from the case to which it is applied 
(the affirmative answer of the prophet to a question from Sad Ibn-i-Ibadah, 
whether, on finding a man with his wife, he should defer killing the adulterer 
till four witnesses were present to prove the adultery) might be understood 
to require proof of a plea of justification in all cases of acknowledged ho- 
micide. The author of the Humddeeyah, who cites the Zeedddt, however, 
deduces from the above quotation, a certain inference that the statement of 
an act, under ‘ circumstances, which prevent its being penal, is a virtual de- 
nial of the cause of penalty ;” and this conclusion is undoubtedly just and 
rational when there is no evidence against the acknowledger-of the act, be- 


sides his own statement of the case.‘ 


homicides by misadventure, liable to the diyut for each, * payable by himself, if he 
have no Aakilah.” He was further declared subject to discretionary punishment 
(Seeasut) on consideration of the circumstances of the case; and of his inability, from 
want of assets, to make good the fine of blood. 

* Hid. B. Ikrér, or acknowledgment. 

* The following case is quoted from Kézee Kh4n in the F. 4. ‘A person con- 
fesses, saying, I struck such a one with a sword and thereby killed him. Aboo Yoosuf 
declares this confession to establish involuntary homicide only ; as the party does not 
acknowledge that he struck wilfully.” In the chapter of miscellaneous cases, which 
concludes the Hiddyah, a general confession of homicide, without its being specified 
as wilful, is noticed as incurring retaliation ; but this is not deemed authoritative; nor 
the distinction between Hudd and Kisas on which it is founded. See Trans. of Hid, 
vol. 4, p. 571. 

3 this is inferrible from a case in the Moheet, cited in the F. A. as follows :—** If a 
person confess that he has struck such a one with a sword, and thereby killed him ; or 
that he brought a knife and killed such a one; and then say it was not his intention to 
have killed the deceased, but another person ; Kisas is prevented by such declaration.” 
It is, of course, supposed that there is no proof of wilful homicide independent of the 
confession. 

+ There appears to be some ambiguity, if not inconsistency, in the cases of confes- 
sions, which occur in different books of Mohummudan law. In those quoted from 
Kéazee-Khan and the Mokeet, the circumstances of the cases are evidently considered 
to form an essential part of the confession; and the general inference in the Huma- 
deeyah is clearly to the same effect. Yet the following three cases are cited, in Siraj- 
ool-Huk’s treatise on Tézeer, from the Khuzdnutooruwdydt. 1. If a person, killing 
another, plead that the deceased assaulted him, and prove it, neither Kisés, Diyut, or 
Tézeer, is incurred. 2. If he have no proof of the plea of assault, and the slain were 
a known assailant (Mokdbur) Kisas is barred ; but the fine of blood is due. 3. If there 
be no proof of the plea, and the slain were not a known assailant, but, on the contrary, 
a man of peaceable character, Kisds is incurred. A case similar to the second, is also 
quoted from the Jtdbeeyah, with an addition, that Jbn-iziydd held nothing to be due 
from the slayer in such case. The following further instance is stated in the Humd- 
deeyah :—‘t The body of 2, person killed is found in a house; and the owner of the 
house alleges that the deceased was a thief who came to rob him, and was therefore 
killed by him. It is reported from Aboo Huneefah, that in this case, if signs of the 
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If the prisoner plead not guilty to a charge of murder, the evidence requi- 
site to establish it, so as to warrant a sentence of Kisds, is the positive testimony 
of two competent eye-witnesses, of ascertained or apparent credit. The tes. 
timony of slaves, deemed the property of their masters, is not admissible in 
any case ; as their state of bondage precludes them from exercising any act 
of authority, which the delivery of evidence is considered to be. ‘The testi- 
mony of women is also not admitted to prove a charge of wilful homicide, on 
the ground of a tradition, that in the time of the prophet, and his two imme. 
diate successors, it was an invariable rule to exclude the evidence of women 
in all cases inducing Hudd or Kisds. In cases of homicide not wilful, as in 
all other cases wherein specific punishment, or retaliation, is not incurred, the 
evidence of one man and two women is received, as equivalent to that of two 
men. But if the person accused be a Mosulman, it is requisite that the wit- 
nesses against him be also of the same religion. The testimony of Zimmees, 
or infidel subjects, with respect to each other, is admissible, although they be 
of different religions. The evidence of a Mosulman is also valid against a 
Zimmee ; and the testimony of both has validity against an infidel Moosta- 
min, or protected stranger. But the evidence of the latter is invalid against 
any person except one of his own countrymen, also a protected alien. 
Convicted slanderers, atrocious criminals, and persons of known bad prin- 
ciples or character, are not admitted to be sufficient witnesses, fromm want of 
credit. And the testimony of near relations or connections, such as father 
and son, grandfather and grandson, husband and wife, master and slave, in 
favor of each other, is not admissible, in consideration of their relative 
interests.’ 

When a charge of unlawful and wilful homicide is legally established 
against a sane and adult person, either by his or her confession, or by the 
requisite evidence, retaliation of death is equally incurred, whether the party 
slain were an infidel or a Moosiim ; the slave of another (viz. not the 
slayer’s) or free ; a woman or man; an infant or of mature age ; sound in 
body and mind; or sick, dismembered, blind, lame, or insane ; provided, in 
all cases, that the blood of the deceased was under protection of the law, 
from permanent residence within the territory of a Mosulman state, in sub- 
jection to its authority.* But under this provision the murder of an infidel 


deceased having been a thief be found; or if he were notorious for theft ; the owner 
of the house is not responsible for the homicide. But other reports state, that Kisds 
only is barred ; and the fine of blood is due.” In the last case, however, the proof of 
the homicide does not rest entirely upon the confession of the party. And perhaps in 
the examples quoted from the Khuzanutoo-ruwdydt the fact of the homicide may be 
understood as established independently of the slayer’s acknowledgment. Ina Futwa 
delivered by the law officers of the nizamut adawlut, relative to a prisoner named 
Ghosoo, who confefsed having killed his wife ; but stated in vindication that he found 
her in bed with an adulterer ; they observed, ‘In this case there are two opinions : 
one that the fact pleaded in justification is not admissible without proof : this is Kiyds, 
or the apparent construction of the law. The other, founded on Jstahsan, or a more 
profound or approved ‘construction, is, that the plea is admissible without evidence. 
The latter opinion is preferred ; and the situation in which the prisoner found his wife 
affords a presumption of adultery, sufficient to bar Kisas.” See case referred to, but 
without this part of the Futwd, in the printed reports of cases adjudged by the nizamut 
adawlut, 15, 1807. See also Trials 10, 1807; 24, 1807 ;-and 6, 1809. 

* The nature of this tract does not admit of the rules of evidence being stated more 
at length. But they are detailed in a chapter of the Hidayah, entitled Shuhddut, or 
evidence. See Trans. of Hid. vol. 2, p. 665. See also printed reports of cases ad- 
judged by the court of nizamut adawlut, Trials 8, 1805; 10, 1807; and i. 1809. 

* See Trans. of Hid. vol. 4, p.279. The instances stated are also cited in the F. A. 
from Kézee Khén; the Kunz; Kholésah; Moheet; and Kéfee. Shafijiee differs 
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Moostémin, whether by a Mosulman, or Zimmee, does not incur retaliation 
of death.' Neither is it incurred by a parent, or by any paternal or maternal 
ancestor, for ‘the murder of his or her child, or other lineal descendant ; as 
well in consequence of a declaration by the prophet that “ retaliation must 
not be executed upon the parent for his offspring,” as in consideration of the 
slain having derived his (or her) existence from the slayer." Nor is a master 


‘ liable to Kisds for the murder of his own slave; or the slave of his child ; 


Cases of homi- 
cide commit- 
ted by two or 
more persons. 


as the murderer himself weuJd be the person legally entitled to demand 
retaliation in the former case; and in the latter, as in every case where a 
child may possess the right of retaliation for death against his parent, the en- 
forcement of such right is prevented by the regard due to parentage.? The 
demand of retaliation is further barred, if the person murdered be the joint 
slave of the murderer, and of others; the right failing in proportion to the 
murderer’s share, and retaliation of death not admitting of being inflicted in 
part only.* The same principle is applicable if the person killed be a slave 
appropriated by the owner to the public service.’ If a murder be committed 
by two or more persons, of whom any one is exempt from Kisds, such as by 
the father of the slain, and a stranger ; or by an adult person and a minor ; 
judgment of retaliation is barred against the whole ; as it also is if two per- 
sons jointly commit homicide, one with an iron weapon (being an instrument 
of murder), the other with a staff, or other instrument of manslaughter. In 
this case a moiety of the fine of blood is due from the person who struck 
with the iron weapon ; and the remaining half is payable by the Adkilah of 
the person who struck with the staff. It is stated in the Hiddyah, “If a 
number of persons unite in murdering a man, analogy suggests that one of 
them only is to be put to death in retaliation ; as equality is indispensable in 
the infliction of retaliation ; and between ten persons (for instance) and one 
person, there is no equality. The whole are however liable to suffer death ; 
analogy being in this instance abandoned for a more approved construction 
of the law; because it is related that when, on a certain occasion, seven of 
the inhabitants of Suna4h murdered a man, Omur decréed retaliation upon 
all the seven; saying, if the whole people of Suna.4h had assisted in the 
murder, I should certainly have slain them all; and also because murder is 
most frequently committed by force; and retaliation has been ordained for 
the purpose of determent, and a warning to the unwary. Each individual 


from Aboo Huneefah, and his disciples, in maintaining that a Mosulman is not to be 
put to death for killing a 2immee ; nor a freeman for killing the slave of another 
person. His arguments, and those opposed to him, are detailed in the Hidayah, vol. 4, 
of Trans. p. 279, 280. 

1 Trans. of Hid. vol. 4, p.281. Alsothe Zubeen quoted in the F. 4. But K4zee 
Nujm oo’ deen remarks that the fine of blood may be adjudged in such cases. 

* Hid. and Kafee quoted in F. A. The fine of bloed however‘is expressly declared 
due from the property of the murderer. See Trans. of Hid. vol. 4, p. $50. 

3 See case of Bula, 32, 1805, in the printed reports of cases adjudged by the 
nizamut adawlut. ; . 

4 Trans. of Hid. vol. 4, p. 282. With respect to slaves howéver, it must be remem- 
bered, that those referred to in the Mohummudan law, and in a strict view of it alone 
considered to be legal slaves, are infidels conquered and made captive in war. They 


_ are held to be the property of the captors by right of conquest. But a reciprocal right 


is not admitted, with respect to Mosulmans or Zimmees, conquered by infidels. Nor 
can any other title legalize the slavery of a freeman, whether Mosulman or infidel ; so 
as to bring it within the provisions of the Mohummudan criminal law. 

S Bundah-i Wukf. Kholasah, quoted in the F. A. ; 

6 Fuhzeeb and Shurh-i-Mubsoot, quoted in the I. A. It is further stated in the 
Hidayah (see Trans. vol. 4, p.$50,) that ‘ in all wilful offences, where retaliation is 
remitted because of a doubt, a fine is due from the property of the offender.” 
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concerned is, therefore, as if he alone had committed the act; and conse. 
quently equality is certified, and retaliation incurred ; that the:lives of man. 
kind may be in security.”' A quotation from the Kdfee is given in the 
F. Adlumgeeree to the same effect. But in the Jémd oo’ rumooz it is quoted 
from the Zéhidee, that the rule for retaliation of death, upon several persons 
committing a murder, is applicable only to such as may have given a mortal 
wound to the slain; and therefore accomplices employed in watching, or 
even those who assist in holding the hands and feet of the person murdered, 
are not liable to Kisds. But it is added by K4zee Nujm oo’ deen that they 
may be punished, in any mode of exemplary punishment (Seedfit,) at the 
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discretion of the,magistrate. The following case is cited from the Zukheerah ° 


in the F. Adlumgeeree. ‘* If a person wound another in the belly, so as to 
bring his entrails out; and afterwards another cut off the head of the 
wounded person ; the latter is considered the slayer ; and liable to Kisds, if the 
homicide be wilful ; or to the fine of blood, if involuntary ; and the person who 
gave the belly wound is liable only to the established fine for stabbing the belly, 
viz. one third, or two thirds, of a complete fine ; according as the stab may be 
entirely through the body, or not. But it is supposed, in the case stated, that 
the wounded person lived, or was capable of living, a day after receiving the 
wound in his belly. If, on the contrary, there be no possibility of his living 
after his receiving the belly wound, and he be at the point of death, when 
beheaded ; the homicide is imputed to the person who gave the belly wound ; 
incurring Kisds, or diyut, as it may be wilful or otherwise ; and the persén 
who struck off’ the head is liable to Tuzeer.” It is further quoted from the 
Kholasah, that “if a person give a mortal wound, from which there is no 
hope of life; and a second person give a subsequent wound ; the former is 
considered the slayer, if the two wounds have been given successively ; or 
both persons are deemed to have killed the deceased, if the two wounds were 
given at the same time. In like manner, if one person have given ten 
wounds ; and another person one wound ; (supposing all the wounds to have 
contributed to the homicide ;) both are held to have been principally cone 
cerned.” A quotation from the Moontuka is likewise cited in the F. Adlum- 
geeree, from the Zukheerah, that “ if a man’s throat be cut through, except 
a small part of the wind-pipe ; and when he has a little life remaining, another 
person give him a finishing stroke ; the latter is not subject to Kisds, because 
the deceased was virtually killed by the first wound ; insomuch that if his 
son had died, leaving his father in the expiring state described, the son would 
be considered the legal heir to his father, as having suryived him.” 
Retaliation for murder is considered to be the right of the person mur- 
dered ; and to devolve to his legal heirs, who represent him in the exaction 
of it. This is declared in the Hiddyahk. And Kazee Khan states, to the 
same effect, that the persons entitled by law to succeed to the estate of the 
slain, are also entitled to retaliation for his death. ‘This right therefore ap., 
pertains to the husband, and to the wife, as well as to the heirs of blood ; 
and the same rule is applicable to the right of Diyut.’, If the heir to the slain 
be a minor, or ideot, and his (or her) father be living, the latter is-entitled to 
demand or compound retaliation, But an appointed guardian, not being the 
father of the minor or ideot, is not so empowered ; and the reason given in 
the Hiddyah is, that ‘* the end of retaliation is relief and satisfaction to the 
mind ; which are restricted to the father, as he, because of his near relation- 
ship, and tender affection, is the substitute of his children with respect to 


' Trans. of Hid. vol. 4, p. $02, with corrections. . ae 

+ Shafi jee and Malik deny the right of the husband, or wife, to demand reraliation, 
or the fine of blood, for the-murder of each other. See their argument, and that op- 
posed to them, in Trans, of Hid. vol. 4, p. 300. 
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their feelings.”* Where part of the heirs are minors, and part adult, Aboo 
Huneefah is of opinion that the adult heirs alone, or in conjunction with the 
sovereign or his delegate, on the part of the minors, may demand Kisds : but 
Aboo Yoosuf and Im4m Mohummud maintain that retaliation of death can- 
not be demanded in such case, till the minor heirs attain maturity. The 
same difference of opinion exists in the case of one or more of the heirs 
entitled to require Kisds being an ideot, or insane, or absent ; as well as in 
the case of a murdered slave being the joint property of a minor and an 
adult. When all the heirs are minors, some lawyers consider the sovereign, 
or his delegate, to have the power of enforcing Kzsds, in their behalf; whilst 
’ others think it should be deferred till one or more of the minors become of 
age.’ It is however generally agreed, that if the murdered person leave no 
heir or legal representative, the sovereign, and his deputy the Kdzee, are au- 
thorized to enforce retaliation of death.* If a slave be murdered, the master 
(Moula) is entitled to demand Kiésdés ; unless the deceased had been partly 
emancipated, and was slain before he had paid the ransom for his complete 
liberation ; in which case the master, who has only a partial right, is not au- 
thorized to demand retaliation for the murder of him.’ The master of a 
pawned slave is also precluded from exacting Kisds for his murder whilst in 
the possession of his pawnee, without the concurrence arid joint application 
of the latter.° 
Right of heirs Retaliation of death, in cases of murder, being considered the private right 
and masters of of the heirs ; or with respect to slaves, of their masters; they are at liberty 
slaves to remit . : ° ° . 
or compound to remit their claim, and forgive the offender; or to compound, with the 
he of retah- consent of the murderer, for a compensation.’ If there be several heirs, and 
, one of them forgive the offence ; or compound with the offender ; the other 
heirs are thereby debarred from enforcing Kisds ; but are entitled to their 
proportions of the fine of blood. If a man murder two persons, and the heirs 
of one only forgive him; the heirs of the other are still at liberty to demand 
retaliation. In like manner, when two or more persons are murdered, the 
heirs of any of them, who may attend and demand Késds, are entitled to the 
enforcement of it, without waiting the attendance of the heirs of all the slain ; 
and when the offender has suffered retaliation of death for one murder, the 
heirs of other persons murdered by him are not entitled to claim payment of 
the fine of blood from his estate.” Nor is such fine payable if the party, 
In what cases liable to Kisds for murder, die before the execution of it.2 But if a mur. 
insanity Pale derer, sentenced to suffer Kisds, become insane before he has been delivered 
of a sentence over by the Kézee to the heir of the slain, he is not to be put to death ; and 
‘01 Risa, his property is answerable for the fine of blood.” If he become insane after 


" Trans. of Hid. vol. 4, p. 287, with correction. 

* Trans. of Hid. vol. 4, p. 287; also the Moheet quoted in F. A. 

* The Moheet, quoted in F. A, 
" 4 The Ikhtiyar, quoted in the F. 4. The Hidayah also contains a passage to the 
following effect, omitted in the English translation, vol. 4, p. 287. The Kézee is 
authorized, like the father, to exact Kisdés; as he represents the sovereign in the 
oo of it; and the sovereign may exact it for the murder of a person leaving 
no heir.” 

* Moheet, and Futiwa of Kazee Kh4n, quoted in F. A. The principle stated is also 
recognized in the Hidayah. See Trans. vol. 4, p. 285. ’ 

6 Kazee Khan, quoted in F. A. and Hidayah. See Trans. vol. 4, p. 285. 

7 See a full declaration of this right, and the authorities upon which it is founded, 
(a text of the Kor an, and saying of the prophet), in Trans. of the Hid. vol. 4, p. 299. 

$ Shafi jee differs in opinion from Aboo Huneefah and his disciples, on this point. 
See Trans. of Hid. vol. 4, p. 303. 

9 Trans. of Hid. vol. 4, p. 304. 

» The Kholdsah, and Tatdrkhdnee yah, quoted in F. A. 
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he has been condemned, and delivered over by the Kdzee to the heir of the 
slain, the latter is at liberty to put him to death, notwithstanding his insanity. 
It is not requisite that the heir execute the sentence in this, or any other case, 
with his own hand. But his presence is required ; a sword, or similar wea- 
pon, is the prescribed instrument ; and the established mode of execution is 
by decapitation.* : 

Retaliation for offences against the person, not affecting life, is restricted 
to wounding and maiming in the following instances. 

1. For any member of the body severed at the joint; as a hand, arm, 
foot, or leg. Also for the fingers, and toes, or part of them, if separated at 
the joint. 

2. For an ear, or part of an ear, cut off. 

3. For the nose, if completely cut away. 

4. For the lips; or either of them. 

5. For the teeth ; or any number of them. 

6. For an injury to the eye, destroying the sight, without forcing the eye 
from the socket.’ 

7. For a wound in the head, or face, which lays bare the bone.‘ 

. A perfect equality, however, being the condition of retaliation for personal 
injuries not occasioning death ; it is not claimable under any circumstances of 
inequality ; such as one party being a man, the other a woman;° the one 
being free, the other a slave; or both parties being the slaves of different 
persons, and of different value. | Nor is the right hand, or foot, subject to 
amputation for the left ; or vice versa ; nor a sound member to be amputated 
for an unsound one. A difference of religion, however, does not bar the 
demand of retaliation ; as the Mosulman and infidel subject are considered to 
be on an equality with respect to personal protection. Retaliation is not in- 
curred in any cases of dismemberment, except at the joint, from the difficulty 
of maintaining an equality, as well as danger to life, in enforcing it ; and for 
the like reason it is not allowed in cases of fractures, or injury to the bones, 
excepting the teeth, which may be extracted with safety. It must further be 
observed, as a general principle, that retaliation is not due in any case, unless 
the offence be wilful ; which is determined by the evidence and circumstances, 
without regard to the instrument ; as required in the stated distinction be- 
tween murder and manslaughter.” 


1 Kazee Khan, quoted in F. A. 

+ Kafee and Moheet, quoted in F..A. See also Translation of Hid. vol. 4, p. 283, 
where an opposite opinion, by Shafijlee, is stated, that on a principle of equality the 
murderer should be put to death by the same means as were used by him in commit- 
ting the murder; unless the act be such as the law expressly prohibits. The 
general mode of execution now in practice, both for men and women, is hanging ; and 
the bodies of the former are usually gibbeted near the spot where the crime was 
committed. . 

3 The retaliation in this case is to be inflicted by holding a hot iron beforethe cor- 
responding eye of the offender, till his sight is extinguished. Hid. Trans. vol. 4, p. 
294, and Kafee, quoted in F, .4. 

¢ This description of wound, denominated Mooziheh, is mentioned in the Hidayah, 
as incurring retaliation, ‘* provided the wound was wilfully given ;” (Trans. vol. 4, 
$38.) but was inadvertently omitted in the first edition of this Analysis. 

5 ShSfijee maintains a different opinion upon this point. See Trans. of Hid. 
vol. 4, p. 295. 

6 Hid. chapter entitled « Kisds in cases short of life.” And chapter of the same 
designation, in F. A. containing quotations from the Futdwa of Kazee Khan; the 
Kéfee, Moheet, 2uk heerah, Khuzdnut ool Moofti een, Jouhurah oo Ny,yurah; and 
other authorities. 
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Urshorfine of Offences against the person, which do not incur. retaliation, subject the 
blood parable offender, if the act be wilful, or his Adkilah, if the act be involuntary and 
of life. which the established fine amount to five hundred dirms, to the payment of Ursh, 
0 tian" or the fine of blood in cases short of life. The rate of this fine is specifically 
fixed in some cases ; particularly for dismemberments, and fer wounds in the 
~head and face, termed Shujjah ; and for any material injury to the person, 
or destruction of faculty, it is equal to the diyut for homicide. In other 
cases, and especially where the injury is partial, or indeterminate, the compen- 
sation is left to be settled by an equitable adjustment (Hukoomut. ool idl) 
which, according to Tuhdvee, is to be made by supposing the wounded person 
a slave, and ascertaining his difference of value, with or without the wound 
he has received. If such difference be equal to a twentieth of the full value, 
before the wound was inflicted, a twentieth of the entire fine of blood is to be 
adjudged ; if a tenth, or any other proportion, the fine to be regulated 
Roth Kvsas and accordingly.’ Both Kisds and Ursh, for personal injuries not affecting life, 
(rsk oven 0 are however open to composition between the parties ; and the injured per- 
composition, Son is at liberty to remit the penalty, on the same principles of private right 
ty acne of ne oe which have been stated with respect to the provisions for 
omicide. ; 

Second gene- | The second general head of the Mohummudan criminal law, denominated 
ral lead of the’ Hudd, or Hoodood, is stated, in the Hiddyah, to comprise the specific pe- 
Hudd, or Hov- nalties fixed with reference to the right of God, or in other words, to public 
ite generat justice. It is therefore distinguished from Kisds, which is considered the 
principles; right of man, or private; as well as from Lazeer, which is indefinite, and 
and row i lett to the discretion of the magistrate.” The design of Hudd is to deter 
fiom ess offenders from the perpetration of criminal acts, injurious to the community 
aml Teer of God’s creatures. This being a public right, the mdm, or his deputy, is 
exclusively authorized to enforce it. The claim and prosecution of the party 
injured are not indispensably requisite ; and he cannot remit, or compound, 
the prescribed penalty, as in cases of Kisds. But the execution of Hudd is 
prevented by any doubt, or legal defect ; and the Jmam is directed to admi- 
nister the law with lenity ; preferring a dispensation with the legal penalties 

to the rigid exaction of them, in all cases that may admit of it.’ 
Zamuorwhore- — Of the five descriptions of crimes beforementioned as provided for under 
iteicgal den. the general head of Hudd, the first is Zind, or whoredom ; which is defined 
mtion; and in in the Hiddyah to be ** an unlawful conjunction of the sexes ;” or with 
Mo tctiad. respect to the man, is more particularly described as “ the carnal conjunction 
of a man with a worhan who is not his property, either by right of marriage, 
or bondage ; and respecting his property in whom there may be no doubt or 
presumption.” (Shoobhah).* The same definition, in substance, is quoted in 
natu?! =~ the F. Adlumgeeree from the Nihdyah. In the Kafee, as also cited in the 
which bars a EF. Adlumgeeree, Shoobhah is stated to be ‘* that which appears to be just and 
wa’ right, but in truth is not ;” and with respect to the subject in question, is spe- 
cified to be of three kinds. 1. Shoobah-t Ishitbdh or misconception of the act 
as legal, when it is in fact illegal. It is requisite therefore that such misappre- 
hension should influence the person by whom the act is committed; and 
must be pleaded by him to bar a judgment of Hudd. 2. Shoobhah-i- 


Hookmee, or consequential to the actual existence of some ground of 


* Hidayah. Section respecting fines for offences not affecting life ; and correspond- 
ing section in the F. A. 

2 Hid. Introduction to book of Hoodood. 

3 Buhr-i-rayik, Moheet of Surukhsee, Ashbak 6 Nuziyir, and Tubeen, quoted in 
the F. A. 

4 See Trans. of Hid. vol. 2, p. 19. 
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legality, to the practical operation of which there is an impediment. The 
doubt in this case therefore is independent of the belief of the party ; and 
prevents the infliction of Hudd, whether he suppose the act legal, or other- 
wise ; insomuch that the parentage in this case may be established ; though 
it cannot be in the first description of illegal connexion. 3. Shoobhah-i-tkd, 
or a presumption from marriage; which, according to Aboo Huneefah, is 
sufficient to exempt the parties from the punishment of Hudd, whether they 
know the marriage to be illegal, or not. But his disciples maintain that if 
the parties marry, with full knowledge of the illegality of the contract, no 
doubt subsists to preclude the sentence of the law. A similar explanation of 
Shoobhah is given in the Hidéyah, with a specification of the following 
instances of the first and second kinds; viz. of the former, if the woman be 
the slave of the man’s father, mother, or wife; his wife repudiated by three 
divorces, or completely divorced for a compensation, during her Zddui, or 
period of probation ; his Om-1 wulud, or slave who has borne a child to her 
master, in her Iddut, after emancipation ; his fellow slave, belonging to the 
same master; or a slave delivered in pledge, or borrowed, with respect to 
the pawnee, or borrower. Of the latter kind, if the woman be the slave of 
the man’s son or grandson ; his wife repudiated by an indirect, implied, di- 
vorce only ; his late slave, sold to another, but not yet delivered; a slave 
stipulated to be given in dower to his wife, but not yet received by her; and 
a slave held in partnership, with respect to any of the partners.' 

The stated punishment for the offence of Zind, or whoredom, when legally 
established, against a man of sound understanding and mature age, being a 
Mosulman, and free, who has consummated a lawful marriage with a woman 
of the same description (all of which requisites are implied in the terms 
Mohsun, and Ihsdn,) is lapidation, or stoning to death. If the convicted 
person be free, sane, and adult; but without the other conditions of Zhsén, 
viz. either not a Mosulman, or unmarried, he is liable to a sentence of one 
hundred stripes. If he be a slave, the punishment is reduced to fifty stripes, 
on the authority of a passage in the Kordn ; which declares that slaves shall 
be subject to half the punishment only of free married persons. The pe- 
nalties for a man and woman, in like circumstances, are the same; but the 
latter is not to be stripped, except of her outward garment, to receive the 
stripes inflicted upon her; and with a further regard to decency she is to 
receive them in a sitting posture ; whereas a man is to be punished standing, 
and naked, except his girdle. It is also recommended, by the example of the 
prophet and Alee, though not positively enjoined, that in stoning a woman, 
a hole in the ground be dug to conceal her body, as high as the breast. In 
the execution of lapidation, if the charge have been established by witnesses, 
they are required to commence the stoning ; which is to be continued by the 
Imam, or Kazee ; and concluded by the by-standers. If the conviction be 
founded upon the confession of the party, the Jmam or Kazee is to begin 
the stoning, and the people present to finish it. The body is afterwards to 
receive the usual ablutions, and interment. In scourging for whoredom, it 
is directed that the stripes be inflicted with a whip (‘dzeednah) which has no 
knots in it; that it be applied with moderation; viz. neither with severity, 
such as might tend to destruction ; nor with a degree of lenity inadequate to 
the design of correction: and that the hundred stripes be given on different 
parts of the body, so as not to be attended with danger to life. It is further 
provided that the punishment of scourging, and stoning, shall not be united ; 


* See Trans. of Hid. vol. 2, p. 20. Many other instances are given in the F A. 
But a detail of them would occupy too much room in this summary ; and does not 
appear requisite. 
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the object of the former, which is the correction of the party, being incom. 
patible with the latter; which is intended to be an example and warning to 
others. The addition of banishment, or imprisonment, for a limited period, 
to stripes, is left to the discretion of the Imam or Kdzee. The execution of 
a sentence for scourging, but not for lapidation, is ordered to be suspended 
in cases of illness ; and both are to be postponed, in the case of a pregnant 
woman, until she be recovered from her labor.' 

The severity of the punishment which the Mosulman lawgiver prescribed 
for whoredom, PY a married man, possessing the requisites of Ihsan, when 
established upon full legal evidence, appears to have influenced him in re- 
quiring such proof of the offence as can seldom be obtained ; and in allow- 
ing the punishment to be avoided by means which must, almost always, be 
expected to prevent the execution of a sentence of lapidation. The evidence 
of women is not admitted to prove the commission of any offence incurring 
Hudd, or specific punishment ; and the positive testimony of four meh, of 
ascertained credit, is requisite to prove a charge of whoredom, if denied by 
the accused. What has been already stated concerning the qualification of 
witnesses admissible in cases of murder, is equally applicable to the admissi- 
bility of witnesses on a charge incurring Hudd ; except that, ‘as the prose- 
cution for Hudd is of a public nature, the party injured, and his connexions, 
are admitted to be competent witnesses. It is further declared in the 
Hidayah,* that **in cases inducing specific punishment, witnesses are at 
liberty either to give or withhold their testimony ; because they are distracted 
between two laudable actions ; namely, the establishment of the penal act, 
and the preservation of character. The concealment of vice is moreover pre- 
ferable ; because the prophet said to a person who had borne testimony, 
verily it would have been better for you if you had concealed it. And also 
because he elsewhere said—Whoever conceals the vices of his brother Mosut- 
man shall have a veil drawn over his own crimes in the two worlds by God. 
Besides, the instruction given by the prophet, and his companions, for the 
prevention of punishment, is a proof that the concealment of such evidence 
as tends to establish it is commendable.” If less than four competent wit- 
nesses bear evidence to whoredom, they are liable to the punishment of 
slander; unless the accused subsequently confess. If four witnesses have 
given evidence, and one or more of them be subsequently found incompetent, 
as being a slave, or previously convicted of slander, the whole of the witnesses 
are also liable to the penalty for that offence. If any witness retract his testi- 
mony, it is no longer valid. And if one of four witnesses retract after the 
execution of a sentence of lapidation, he is responsible for a fourth of the fine 
of blood, besides being punishable for slander. But if five witnesses have 
given evidence, the testimony of one being retracted incurs no penalty, and 
does not affect the sentence ; as it is still maintained by the requisite legal 
proof. It is further stated in the Hiddyah that ‘ the apparent probity of the 
witnesses does not suffice in a charge of whoredom. It is necessary that the 
magistrate ascertain their probity, both by an open and secret purgation ; in 
such a manner that possibly some circumstance may appear to prevent the 
punishment ; because the prophet has said—Seek a pretext to prevent pu- 
nishment according to your ability ; contrary to all other cases, in which the 


* See the whole of what has been stated on the punishment of whoredom in Trans. 
of Hid. vol. 2, p. 8 to 18. The same provisions, and others of less consequence, are 
quoted in the F. A. from the Kafee ; the Mubsoot of Suruk hsee ; the Buhr-i rdyik ; 
Khuzanut ool Mooftie een ; Eezah ; Moheet ; and ather authorities. 

* See Trans. of Hid, v. 2, p. 666, . 
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apparent integrity of the witnesses is, according to Aboo Huneefah, to be 
held sufficient.’’’ 

The confession required to establish a charge of whoredom, in defect of 
testimony, must be made by a person of sound mind and mature age, four 
times, at four different sittings of the Kdzee; who is directed to turn the 
party away, without receiving his (or her) confession, the first, second, and 
third time; and is authorized to suggest a denial, or the mention of circum- 
stances which may exculpate, or absolve from the legal penalty. A person 
confessing whoredom may also, at any time, retract his confession, even dur- 
ing the infliction of the punishment ; and if his sentence be founded upon it, 
he must be discharged.* A confession, though repeated four times, before 
any other person than the K4zee, is insufficient for conviction.? The terms 
of a confession, as well as of testimony taken before the Kdzee, must be clear 
and positive; and must expressly specify the crime of Zind.* A confession 
made in a state of intoxication is invalid.’ As it also is if any compulsion be 
used to obtain it.° Conviction of Zind cannot be founded, partly on confes- 
sion, partly on evidence. And according to some authorities, the testimony 
of four witnesses is not sufficient to convict, with a single confession.’ If a 
man confess whoredom, and afterwards plead that he is not Mohsun, his plea 
is to be admitted, and he is to be scourged, instead of suffering lapidation. * 
There is no difference between Zimmees, slaves, and free Mooslims, with res- 
pect to confessions.’ A man’s confession of whoredom with a lunatic woman, 
or a girl, subjects him to Hudd. But a woman’s confession of Zind with a 
madman, or with a boy, does not subject her to the stated punishment."° If 
one party confess whoredom, and the other allege marriage, Hydd is stayed, 
and the man is answerable for the woman’s dower only. ™ 

In a case of conviction upon evidence, if the witnesses or any one of them, 
decline to stone first, the sentence of lapidation cannot be put in execution. " 
If a convict fly after receiving part of his punishment, and be immediately re- 
apprehended, he is to suffer the remainder of his segtence.'? But if he be 
seized after an interval of some days, the further punishment is not to be 
enforced. '* Lastly, if a man have been guilty of whoredom in several 
instances; and be punished for one, he is not liable to additional punish- 
ment for the remainder. This is declared in the Hiddyah, with a reason, in 


* Trans. of Hid. vol. 2, p.4. The evidence required to establish a charge of Sind 
is also mentioned in the Zubeen, Moheet, Mubsoot, Itdbeeyak, and other works quoted 
in the F. A. 

* ‘Trans. of Hid. vol.2, p.5 to8. Also Tuhavee, Shumunee, Jouhurah-i ny-yurak, 
Buhr-i-rayik, and Moheet, quoted in F', A. 

3 Tubeen, quoted in F. A. 

* Fut hool Kudeer, quoted in F, A. 

5 Bukr-i-rdyik, quoted in F. A. 

* Khuzénut ool Moofti,een, quoted in F. A. + 

’ Kéfee, Fut h ool kudeer, and Kazee Khan, quoted in F. A. A difference of opinion 
is stated, between Im4m Mohummud and Aboo Yoosuf, if the single confession be 
after judgment; the former maintaining that Hudd should be enforced, the latter that 
it should not. But (strange as it appears that one corroborative confession should 
diminish, instead of strengthening, the testimony of the four witnesses) it is said that 
both agree, a sentence of Hudd cannot be passed after a single confession. 

& Kezah, quoted in F. A. 

® Mubsoot, quoted in F. A. 

© Eezéh, quoted in F. A. See the case more fully stated, with the grounds of dis- 
tinction, in Trans. of Hid. vol. 2, p. 30,81. 

~™ Moheet, quoted in F..A. Seg also Trans. of Hid, vol. 2, p. 33. 

" Futh ool kudeer and Tubicen, quoted in F. A. 

13, Mubsoot, quoted in F..A 

+ Itabeeyah, quoted in F. A. 
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explanation, that the design of the punishment in this case being to deter 
from the commission of the same offence ; and it being probable, or at least 
possible, that this end may be attained by the infliction of it in orfe instance ; 
it is not lawful to repeat the punishment for any other past offence. * 

The second species of Hudd, according to the usual arrangement in books 
of Mohummudan law, is for Shoord, literally drinking, or liquor ; but here 
implying the drinking of wine (Khumr) in any degree ; and of other prohi- 
bited liquors, so as to be intoxicated by them. Khumr, of which the use is 
absolutely forbidden in the Kordn, and to declare the legality of which incurs 
the penalties of apostacy, is defined by Aboo Huneefah to be the crude fer- 
mented juice of the grape, which after gathering foam and settling, possesses 
an inebriating quality. Aboo Yoosuf and Imam Mohummud consider the 
term applicable to the fermented juice, in a spirituous state ; whether it have 
gathered foam or not. There are three other descriptions of prohibited 
liquor ; denominated Bazik, Sukur and Nukeed-t Zubeeb. The first is the 
juice of grapes boiled, until any quantity less than two thirds evaporate. It is 
also called MZonussuf when half is evaporated. The second is made by steep- 
ing fresh dates in water till they sweeten it. The third is produced by steef- 
ing raisins in water, till it becomes fermented and spirituous. The illegality 
of these liquors being matter of opinion, the drinking them is not punishable, 
unless it be in a degree to occasion intoxication. If the juice of grapes be 
boiled, until two thirds evaporate, in which state it is called Mosullus, and if 
drank, not with a view of pleasure, but to invigorate the constitution, it is 
held lawful by Aboo Hunecefah, and Aboo Yoosuf; though not ky Imam 
Mohummud, Shafijee and Malik. Liquor produced from honey, wheat, 
barley, or millet, and not drank to excess, is also esteemed lawful by the two 
former ; and Aboo Huneefah is said to have been of opinion that even intoxi- 
cation, proceeding from such liquor, is not subject to the penalty of Hudd. 
But on the authority of Jmém Mohummud, it has been ruled that intoxica- 
tion, from any of the liquors specified, as well as from Nubeez (a fermented 
liquor made by steeping dates, raisins, &c. in hot-water) does not incur the 
stated punishment. A difference of opinion exists between Aboo Huneefah, 
and his two disciples, as to the degree of intoxication which is punishable. 
The former maintains that the party must be so inebriated, as not to under- 
stand what is said to him; or to distinguish a man from a woman. The 
latter consider penal drunkenness to be sufficiently established by confused 
and incoherent speaking, the usual sign of inebriety ; and this opinion is most 
generally received. * 

The legal penalty for drinking wine, or being intoxicated with the other 
prohibited liquors specified, is, if the offender be a free man or woman, eighty 
stripes with a Tdzeednah, to be inflicted in the same manner as provided in 
the case of whoredom ; or forty stripes if the drinker be a slave, whether 
male, or female.* None but persons of the Mosulman faith, however, and 
among those such only as are adult, sane, and capable of speech, are liable to 
the stated penalty. 

The crime is established by the voluntary confession of the party; or by 
the testimony of two witnesses. But it is necessary that the offender be 
seized whilst in a state of intoxication, or whilst his breath yet smells with 


1 See Trans. of Hid. vol. 2, p. 73, 

* See Trans. of Hid. vol. 2, p. 53. Chap, on punishment for drinking ; and vol. 4, 
p- 154. Book on prohibited liquors. The Futawa of Kazee Khan, and Sirdjee yah, 
are quoted in the F. 4. to the same effect. nae 

3 Trans. of Hid. vol. 2, p.56. Also the Kunz and Siréj-i-wuhhay, quoted in F. A. 

* Buhr-i rayik, quoted in F. A. 
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liquor; and that he be immediately brought before the Kézee: neither his 
confession, or the evidence against him, being sufficient for his conviction 

according to the doctrine of Aboo Huneefah and Aboo Yoosuf, (though it - 
in the opinion of Imam Mohummud, as in cases of whoredom, at any time not 
exceeding one month) after the smell of the liquor has ceased; unless he 
were seized at a distant place, when intoxicated, or when still retaining thc 
smell of the liquor, and the delay in bringing him before the Kézee has pro- 
ceeded from the remote situation of the place of seizure. The smell of the 
wine however, or even the vomiting it, without the testimony of witnesses, 
or the drinker’s confession, is not enough for conviction ; because, as stated in 
the Hiddyah, ‘The smell alone leads to but a very uncertain conclusion ; 
as this may proceed either from the person having drank wine; or from his 
having sat among wine drinkers, from whom he may have contracted the 
smell ; and it is also possible that wine may have béen administered to him 
by force, or menaces, in which case no punishment is incurred.” A con- 
fession made during a fit of intoxication is invalid. And if a person confess. 
ing the drinking of wine, or other prohibited liquor, afterwards retract his 
acknowledgment, it is not admissible to convict him for punishment; which, 
with respect to wine-drinking, is declared to be purely a divine, or in other 
words, a public right.’ It is further provided, that the stated punishment is 
Not to be inflicted whilst the offender is in a state of intoxication, that deter- 
ment, the end proposed, may be duly obtained. 

The third subordinate head of Hudd is for Kuzuf, or slander of whoredom ; 
which, according to the legal definition of the term, is committed by a false 
imputation of whoredom, against a man or woman, who possesses the qualifi- 
cations of Zhsdn ; viz. is free, sane, adult, of the faith of slam, and of chaste 
reputation.* Equivocal expressions are construed according to the apparent 
intention of the speaker ; and if they clearly indicate a charge of whoredom, 
incur the punishment of slander, unless the truth of the charge be admitted 
or proved. No penalty however is due for imputing whoredom to a person 
who has actually committed that offence, whether in the particular instance 
stated, or in any other ;* provided the fact be established, either by the posi- 
tive testimony of four competent witnesses ; or by the voluntary acknowledg- 
ment of the party accused ; or by the evidence of two men, or one man and 
two women, in proof of a confession of the fact. ‘ 


1 Trans. of Hid. vol. 2. p. 55, 56, also the Siraj-i Wahhaj, and &uheerecyah, 
quoted in the F. A. : 

2 Trans. of Hid. vol. 2, p. 60, and commentary of Tuhavee quoted in F. A. This 
definition of Ihsan, with*reference to slander, differs from that before stated respecting 
whoredom, in the substitution of chastity (which, according to Tuh&vee, consists in 
freedom from any adulterous, dubious, or illegal connection) for the consummation of 
a lawful marriage. The reason given in the Hidayah for requiring chastity in the 
accused, to maintain a charge of slander, is—‘* because no scandal attaches to any 
other persons than those who are of chaste repute; and the accuser of an unchaste 
person moreover speaks truly.” — . 

3 Several examples of words constituting, and not constituting, a penal imputation 
of whoredom, are given in the Hidayah ; and many more in the <uheereeyah, Futhool 
Kudeer, Moheet, Mubsoot, Jouhurah-i-Ny yurah, and other authorities quoted in the 
F. A. But it does not appear necessary to specify them. 

+ Mubsoot of Suruk hsee and 2uheereeyah, quoted in F. A. It is added from the 
Eexih, that the witnesses of the accused, to prove the truth of his allegation, are to be 
heard, if they attend after his conviction, or even after the execution of a sentence 
against him has commenced ; and that, on their establishing the charge, no further 
punishment for slander is to be inflicted. 

§ Mubsoot, quoted in F. A. 
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The penalty for slander, when legally established, is declared in the Korén 
to be eighty stripes (which are to be inflicted in the manner already described 
under the punishment of whoredom) if the offender be free; or forty stripes 
if he (or she) bea slave.’ But as the huk oobibd (right of the individual) 
is blended with the Huk oollah (right of God, or public right) in a case of 
slander ;* it is requisite that the slandered person if living, or if dead, that 
the person whose lineage is affected by the imputation, prosecute the charge 
and’ demand the stated punishment. The free confession of the accused, or 
the evidence of two credible male witnesses, is required to prove the accusa- 
tion. But, in consideration of the private right included in the prosecution, 
the retractation of a confession, once made, is not permitted.? An infidel 
slandering a Mosulman, who possesses the requisite of Zhsdn, is liable to the 
stated penalty. And it is declared in the Hiddyak, that ‘if an infidel resi- 
ding under protection in a Mohummudan state, slander a Mosulman, punish- 
ment for Kuzuf is incurred by him; because, in punishment for slarider, 
individual rights are concerned ; and the protected infidel has undertaken to 
pay due observance to the rights of individuals. As he himself desires to be 
protected from injury ; it follows that he undertakes not to offer injury to 
others ; and also that he subjects himself to the legal consequences, if he 
should.” Ifa Mosulman, or infidel, suffer the prescribed punishment for 
slander, his testimony is for ever afterwards inadmissible; unless with respect 
to the infidel, he subsequently embrace the Mohummudan faith; in which 
case, the competency of his evidence is restored, with the addition of being 
valid against Mosulmans which it was not during his infidelity. + 

A son is not entitled to demand punishment for slander against his father, 
or mother; or his paternal or maternal ancestors; nor a slave against his 
master ; on the principles before stated under the head of Kisds’ The exe- 
cution of a sentence of Hudd for slander is also stayed by the death of the 
slandered person ; or, if he die, without having prosecuted for it, no one can 
claim it, on his account, after his demise.° If the party slandered be defunct 
at the time, his or her father, mother, children, or any paternal ancestor or 
lineal descendant, may prosecute, provided that injury be shown to arise to 
the lineage of the prosecutor from the slander complained of. The son’s 
son, and the daughter’s son, have the same right of prosecution ; but neither 
can prosecute for slander upon his maternal ancestors. Nor can brothers, or 
sisters, uncles, or aunts, claim the infliction of Hudd for slander on each other 
respectively.’ In this, as in other cases of Hudd, the charge may be prose- 
cuted through a Vakeel, or constituted agent, according to the opinion of 
Aboo Huneefah and Imam Mohummud. But it is generally agreed, that the 
claimant must attend in person for the execution of the sentence.* The fol- 
lowing differences between the rules of Hudd for Zind and Kuzuf are stated 
by Kazee Khan. 1. Hudd for slander is not prevented by a lapse of time, 
as it is for whoredom and drunkenness. 2. Hudd for slander is not inflicted 


", Trans. Hid. vol. 2, p. 59, and Fut kool Kudeer quoted in F. A. 
. ” Trans. of Hid. vol. 2, p. 64. Shafijee contends that the right of the individual 
is superior fo the right of God, the former being necessitous, while the latter is not. 
Aboo,Huneefah and his'two disciples hold the right of the Creator to prevail in prefe. 
rence to that of his creatures. 

3 Trans. of Hid. vol, 2, p.64. And the Jkhtiyar, and Kafee, quoted in F. A. 

* Trans. of Hid. vol. 2,p. 72. And Tuhdvee, quoted in F. A. 

5 Trans. of Hid. vol. 2, p. 63. and Eezak, quoted in F. A. 

° Trans. of Hid. vol. 2, p. 63. and Fut. Kurkhee quoted in F, A. 

? Tumurtashee, Kazee Khan, Moheet, and Tuhdvee, quoted in F, A. 

® Futh ool Kudeer, quoted in F. A. E 
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without the claim of the slandered person ; but for whoredom it is. 3. It is 
stated, as a further difference, in the Futh oof Kudeer, that the Kézee may 
found a conviction of slander upon his own knowledge, obtained during his 
office ; though not upon his.previous knowledge, without additional evi- 
dence. ° In the Hezdh it is declared commendable to relinquish the prosecu- 
tion of a charge for slander, and the Adsee is authorized to advise the com. 
plainant to renounce his claim, at any time before the charge is established. 
It is further stated in the Hiddyah, that a single punishment for slander, as for 
whoredom and wine-drinking, includes all past offences; the design not 
being private satisfaction (as maintained by Shafijiee, on the doctrine that the 
right of the individual predominates in cases of slander ;) but, on a principle 
; public justice, to deter, by an example, from a repetition of the offence in 
uture. ' 

Surikah or larceny, the last offence specifically provided for under the 
general head of Hudd, is distinguished as Surikah-i-Soghrd, and Surikah-i- 
Kobrd, or literally, Pettand Grand Larceny ; but not in the sense for which 
these terms are used under the English law, to denote the stealing of goods 
not exceeding, or exceeding, the value of twelve pence. As applied by the 
Mohummudan law, they correspond more nearly, though not exactly, with 
the distinction of theft and robbery ; the former designation implying secret 
larceny, by stealth; the latter, open larceny, by force and violence. 

The legal meaning of Surikah is defined, in the Hiddyah, to be “a re- 
sponsible (viz. a sane and adult) person’s wrongfully and furtively taking the 
undoubted property of another, when such property is in due custody; and 
the value.of it not less than ten dirms.”* The furtive or clandestine taking, 
in cases of highway robbery, is explained to respect the Imam, or chief ma- 
gistrate, whose province it is to guard the highways by means of his assist- 
ants; and, in cases of private larceny, is stated to respect the individual pro- 
prietor, or his representative. The secrecy, or stealth, included in the primi- 
tive sense of the word Surikah, is further explained as applicable to the begin- 
ning only of the‘act, when a theft is committed during the night; it being 
usual for a thief to enter or break into a house secretly, at night, and then to 
take away the property by violence, as the owner cannot obtain ready assist- 
ance. But in the day time, when aid can be easily procured, and when 
therefore the forcible seizure of property is seldom attempted, the condition 
of furtively taking away includes both the beginning and end of the transac- 
tion, to establish a charge of theft.* The custody requisite for maintaining 
such charge, or an accusation of robbery, is of two kinds. 1. Hirz ba Mu- 
kan, or custody of place, being such place as is generally used for preserving 
the property contained in it; whether a house, shop, tent, or other recepta- 
cle: to constitute theft from which it is not material that the door be shut ; 
but it is essential, to complete the crime, that the property be taken out of 
the place of custody. 2. Hirz ba Héfiz, or personal guard ; from the 
watch of a person over the property, which, if near to him and within his 
sight, is considered to be under his custody, though on a road or plain; and 
whether the keeper be asleep or awake. The actual seizure of it, when so 
watched, is further deemed sufficient to establish the crime of theft, whether 


* See Trans. of Hid. vol. 2, p. 78, 74. 

* See Trans. of Hid. vol. 2, p. 22, where the definition is given somewhat more at 
length. It is also quoted in the F. A. from the Jkhtiyar in nearly the same terms. 

S” Hid. Trans. vol. 2, p. 83, and Nuhr-i-Féyik quoted in F. A. The case of secretly 
breaking into a house at night, and pigs | bringing out property under resistance 
from the owner, is expressly stated in the Moheet of Surukhsee, as subject to the pre- 
sciibed penalty of amputation ; but that punishment is declared not to be incuired, if 
the same offence were cominitted by day. 
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the property be taken away, or not." The standard of yalue for inflicting the 
dabemanies of theft is stated in the Hidgyah to be fixed at ten dirms, (or 
rom two to three rupees according to different calculations) on the authority 
of a tradition from the prophet importing that. ‘there is no amputation for 
less than a deendr or ten dirms,”’*" The dirm of the highest current Value is 
to be used in the computation; ang in cases of doubt, the property is to be 
appraised by two persons duly qualified for the purpose. * 
Ividencere- — A charge of theft is established by the weluntery confession of the party 
uted 10 esta- aocused s or by the testimony of two credible male witnesses. A single con- 
blish a charge "9 y ; pa g 
ot thet. And fegsion is sufficient, according to the opinion of Aboo Huneefah and Imam 
the hase Mohummud; though Aboo Yoosuf requires @ repetition of it.4 But the 
tivingsuch =—-Kdzee, with a view to prevent the infliction of the prescribed penishment, is 
ae authorized to advise the thief not to confess,‘ A retractation of confession 
is also admissible (if there be no other proof) to stay a sentence of Hudd, 
though not to save from a restitution of stolen property. A confession of 
theft committed on a person or persons unknown is insufficient for conviction.’ 
If two or four persons confess a joint theft, and half the number retract, the 
remainder cannot be convicted for punishment gn their confession only.’ 
Nor can a conviction be founded upon a confession of stealing property, of 
which part is declared by the person robbed to belong to the thief.? Buta 
confession of having committed a theft, with another person not apprehended, 
is conclusive fer the conviction of the party confessing, without the attendance 
of the other, provided he acknowledge the taking tem dirms or more.”® The 
confessions of infants, before they have shown signs of maturity, are invalid ;"’ 
as are likewise all confessions extorted by compulsion. ‘* If the person accus- 
ed of theft deny the charge, it is incumbent upon the accuser to prove it; or, 
in defect of proof, the accused may be put upon his oath, to exculpate him- 
self; if he decline which, he may be made answerable for the property 
stolen; but is not liable to punishment; nor, according to the Futdwd-i 
Koobrd is it legal, in any case, to beat him, without conviction ; though the 
jurist Aboo Bukr Aamush is cited, as declaring it to be at the discretion of 
the Imam, when he may suspect the accused of being the thief, and of having 
the stolen property in his possession, to chastise him, for the purpose of 
making him confess and deliver up the property."? The evidence of women 
is not admissible, in any case, to ground a sentence of Hudd. But the testi- 
mony of one man, and two women, may be admitted to establish a right to 
stolen property, asin other cases of private right. The Kézee is directed to 
be particular in his examination of the witnesses, as to time, place, and cir- 
cumstances ; as well as respecting the value of the property stolen, if it be 


1 Hid. and Sirdj-i-wuhhaj, quoted in the F. A. 

* Shafi jee contends that the standard is the fourth of a deenar ; and Malik supposes 
it to be three dzrms; as the lowest value of a shield; for which amputation was in- 
flicted in the time of the prophet. See their argument, and that of Aboo Huneefah 
and his followers. Trans. of Hid. vol. 2, p. 84. 

* Moheet and Tubeen quoted in F. A. 

+ See their different opinions in Trans. of Hid. vol. 2, p. 86. 

* Ruheereeyah, quoted in F, A. : 

6 Hid. vol. 2, of Trans. p. 86, and Ikhtiyar quoted in F. A. 

1 Rakheerah, quoted in F. A. 

* Jtabee yah, quoted in F. A. 

° Moheet, quoted in F. A. 

1° Moheet, quoted in FA. 

‘t Moheet, quoted in F. A. 

™ Zaheeree yah, quoted in F..4. A modern opinion, in favor of the validity of a 
forced acknowledgment is also noticed; but it is not deemed authoritative. 

"3 Lukheerak, and Fut. hoobra, quoted in F. A. , 
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not produced int court. He is also eftjoitied to ascertain their credit, if it 
appear doubtful. If the accused be 4 Mosulman, the witnesses to prove the 
charge against hit must be of the same persuadion; and if two infidels de. 
pose to a theft jointly committed by a Mostilman and an infidel, thelt evidence 
is declared insufficient to convict either. It is further declared that if two 
witnesses depose to:the commission of a theft by one person, and two to its 
having been committed by another person, neither can be convicted on their 
evidence, though the party robbed should charge ont of them.’ If two wit- 
nesses depose to 4 confession of theft by the accused ; and he deny; or be 
silent ; such evidence ig not sufficient fot his convictioti.* Nor is a confes- 
sion of having taken property, wifhéut an éxpres$ declaration that it was 
stolen. And both the prosecutér and witnesses are petmitted to use terms, 
in their depositions, which may secure the right of property to the owner ; 
without subjecting the party accused to the punishment of theft. * 

The perfalty to be adjudged on a legal conviction of the crime of theft, 
when the property stolen by the convict amounts to ten dirms, is, for the 
first offence, amputation of the right hand, and for the second, amputation of 
the left foot. In the event of any further repetition of the offence, he is to 
be imprisoned till he show signs of reformation, or eventually for life. And 
discretionary punishment (Zdzeer or Seedsut) extending to death, may be 
inflicted, if the circuthstances of the case appear to require it.* If the left 
hand, or right foot, of thé convicted thief be paralytic ; or have been lost by 
accident 5 his right hand, or left foot, is not to be amputated; that he may 
not be deprived of the power of holding, or walking; or of the use of two 
members on the same side. The rule is equally applicable if the thumb,-or 
any two fingers, of the left hand, be lost or useless, as in such a state the 
hand is considered incapable of performing its office; but this inability is not 
supposed, when one finger only of the left hand is lost, or useless; and the 
amputation of the right hand is not therefore prevented by it.’ Nor is the 
amputation of the right hand-prevented by any paralytic affection of that hand, 
or any defect in the fingers of it.° If however the toes of the right foot have 
been lost, so as to prevent the party’s walking with that foot, amputation of 
the right hand is not to be adjudged.”_A previous loss of the left foot does 
not prevent the right hand being cut off, nor does a previous loss of the 
right hand prevent amputation of the left foot.* If sentence be passed for 
cutting off the right hand of a thief; and the executioner, either intentional- 
ly, or by mistake, amputate the left hand; according to Aboo Huneefah, no 
responsibility is incurred ; but his two disciples hold the executioner respon- 
sible, if his act were intentional.° All agree however that no responsibility 
attaches, if the thief himself put forth his left hand and say, * This is my 


* Moheet, quoted in F. A. 

+ Tétarkhaneeyah, quoted in F. A. 

+ Sirdjee yah, quoted in F. A. 

4 Hid vol. 2, of Trans. p. 107, and Sirajeeyah, quoted in F. A. The terms of the 
latter are “ The Imam may put the thief to death, for the purpose of Seedsut, or ex- 
emplary punishment, as he is a practised disturber of the peace.” Shafijee, on the 
authority of a tradition from the prophet, which is not admitted by Aboo Huneefah 
and his disciples, maintains that the left hand is to be cut off for the third, and the 
right foot for the fourth, offence. 

5 Fiid. vol. 2, of Trans. p. 109. 

6 Tubeen quoted in F. A. 

7 Mubsoot quoted in F..A. The same bar must be understood, a fortiori, to the 
amputation of the left foot, when the right cannot be used. 

* Tuhavee and Moheet quoted in F. A. 

® See their different arguments in Trans. of Hid. vol. 2, p. 110. 
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right hand.” And that, as the amputation of the left hand is not the pre. 
scribed punishment for theft, the thief remains answerable for the value of 
the property stolen; which he is not when the right hand is cut off accord- 
ing to law, on a general prineiple, that amputation and responsibility for 
property (beyond the restitution of stolen goods forthcoming) cannot be 
united. ' 

But as in other cases of Hudd, where the fixed penalty is severe and 
against the feelings of humanity, numerous provisions have been made by the 
legislator for dispensing with, or rather evading, the law, by qualifications, 
restrictions, and conditions; some one of which must so frequently inter- 
vene, as to render actual mutilation for theft of rare occurrence; except in 
cases of enormity, attended with-circumstances that appear to justify and re- 
quire an example of determent. 

A person stealing the property of his father, mother, or any of his ances- 
tors; or the property of his son, or any of his descendants; is mot-liable to 
amputation ; because such kindred are considered to have a mutual right of 
usufruct in the possessions of each other; as well as to hold a joint custody 
thereof for reciprocal benefit. For the latter reason also amputation is not 
incurred for stealing the property of any relation within the prohibited de- 
grees, unless it be taken from a stranger’s house, in which case there is a 
violation of custody; nor is it due for stealing the property of a stranger 
from the house of such a relation.* A husband, or wife, stealing the pro- 
perty of each other, or a slave stealing the property of his master, or mis- 
tress, or of his master’s wife, or the husband of his mistress, is not liable to 
amputation ; because the thief, in such instances, is at liberty to enter the 
house, or apartment, of the proprietor; and with respect to man and wife, 
although they may have distinct places of custody, they possess a mutual 
usufructuary right in the property of each other.’ In like manner a master, 
stealing the property of his slave for whom a ransom is stipulated, or whom 
he has licensed to trade, is not subject to amputation, unless, in the latter 
instance, the slave have contracted a debt, in which case his property is con- 
sidered to be in pledge for his creditor.* Amputation is not incurred for 
stealing property out of a public bath, or from a house of general resort, in 
the day time; when the custody of such places is questionable. But for 
thefts in the night time, when strangers are not allowed ingress, the prescrib- 
ed penalty is to be inflicted.’ Ifa guest steal the property of his host, he is 
not liable to amputation ; as he has been allowed to enter the house; and 
his offence is considered to be rather treachery than theft.° Nor is a ser- 
vant subject to the stated penalty for stealing the property of his employer, 
out of an apartment to which he is allowed access.’ In cases of burglary, 
if a thief break through the wall of a house, enter and take property,'and be 
seized before he has carried it out of the house, amputation is not incurred ; 


' Hid. vol. 2, of Trans. p. 111. ‘ 

+ Hid. vol. 2, of Trans. p. 98. And Fut hk ool Kudeer, quoted in F. A. 

* Hid. vol. 2, of Trans. p. 99. And Ghéyut ool biyan, quoted in F, A. In the 
Siraj-i-wukhaj the same principle is applied to a divorced wife, during the period of 
her Jddut : as well as to the case of a thief marrying the woman, whose property he 
has stolen; even although sentence of amputation should have been previously passed 
against him. In the Mokeet a slave's stealing from his master’s father or mother, or 
any of his master’s relations within the prohibited degrees, is declared to be exempt 
from amputation, in like manner as if the master himself had committed the theft. 

* Moheet, quoted in F.A. And Hid. vol. 2, of Trans. p. 100. 

> Hid. vol. 2, of Trans. p. 102. And Ikhtiyar, quoted in F. A. 

§ Fiid, vol. 2, of Trans. p. 102. 

” Sirdy.¢ wuhhdy, quoted in F. A, 
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nor is it, if he give the property, at the entrance of the breach, to an accom. 
plice standing without ; because the thief who enters the house does not 
carry out the property, which, previously to his coming out of the house, falls 
into the possession of’another; and the thief who receives and takes away 
the property has not committed any violation of custody. The whole of the 
conditions of theft therefore are not found in this instance. But if the thief, 
who enters the house, throw the property out upon the highway, through the 
tole made by him, and then take it away, his hand is to be cut off, according 
to the opinion of Aboo Yoosuf; from whom it is further recorded, that if the 
thief within the house put his hand entirely through the breach, and thus de- 
liver the property to the accomplice without, the former is liable to amputa- 
tion ; as both are, if the thief without put his hand through the breach, into 
the house, and thus take the property from the other within.‘ The princi- 
ple which governs the latter case is the same as that of a party of thieves, 
who enter:a place of custody, and some take away the property, whilst the 
others stand by ; in this case, the whole incur amputation, as in robbery by 
open violence; because the accomplices are ready to aid the perpetrators, 
and are therefere concerned with them in committing the offence.* But 
according to the Zéhir oo’ ruwdydt the violation of custody must be com- 
pleted, by the entrance of the thief into the place of custody, whenever ‘this 
may be practicable ; and therefore if a person make a breach in the wall of a 
house, put his hand through, and take out property, without entering the 
house, he does not incur amputation.’ If a thief break a hole in a house, 
and go away, and the owner of the house, though he observe the hole, or 
though it be visible to passengers, omit to close it; and the thief return 
another night, and take property from the house ; amputation is not incur- 
red. Nor is it for two or more successive thefts, each of less than ten dirms, 
if the owner, after being advised of the first theft, neglect to repair the 
breach. But if the owner be not advised, the value of the several thefts 
may be computed collectively.* If a person keep his money tied in his 
sleeve in such a manner that the knot containing it is within the sleeve, and 
a cut-purse steal it by putting his hand under the sleeve, and tearing away 
the part which contains the money, he is liable to amputation ; as he also is 
if the knot be tied on the outside, and on being opened the money fall within 
the sleeve, and is taken from thence by the thief. But if the knot be on the 
outside and torn away; or on the inside, and opened from without, the 
penalty is not incurred; the interior part of the sleeve, which is considered 
the place of custody, not being violated in the two latter instances.’ If a 
person steal one of a string of camels, or a load from one of them, he is not 
liable to amputation ; from a doubt whether the camel be in legal custody : 
unless there be a guard (exclusive of the.driver, or rider) for the express 
purpose of watching the camels ; in which case the penalty is incurred: as 
it also is, if the thief break open a package, and take away its contents, whilst 


* Hid. vol. 2, of Trans. p. 103. And Fut. Kurkhee quoted in F. A. But it is 
added that Aboo Huneefah, in the case last stated, does not consider either of the par- 
ties liable to amputation. The author of the Nihdyah also remarks; on the case of a 
thief throwing effects out of a house, near the breach, and afterwards carrying them 
away, that the better opinion is against amputation. 

+ Hid. vol. 2, of Trans. p. 105. 

3 Hid. vol. 2, of Trans. p. 105. Aboo Yoosuf maintains that the hand of the thief 
should be struck off ; because he has taken the property out of a place of custody 5 
which is sufficient to constitute theft, without persondl entrance. 

+ Sirdj-i-wuhhaj, quoted in F. A. 

’ Hid. vol. 2, of Trans. p. 105. And Kafee quoted in F. A. 
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under personal custody.’ If some of a party of travellers steal the property 
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of others, at their lodging place, though watched by the owners, the thieves 
are not liable to amputation ; the lodging place being common.* Ifa person 
enter a house by pate the door with a false key, in the day time, 
and take away the effects when no person is present, he is not subject to 
amputation. But if any of the family be in the house and not privy to 
the theft, the prescribed penalty is incurred. Ip like manner, if the door 
be open, and the thief enter by day, and steal, he is not liable to amputation. 
But if the door be shut, though not fastened, and he enter clandestinely and 
take away property, it is stated in the Hévee that he incurs the penalty of 
theft: as he also does if he enter the house at night, and take away pro- 
perty either by stealth or force, after the hour of evening prayer ; unless his 
entering the house be known, at the time, to the owner.’ It is further stated 
in the Hévee, that if a herd of kids be collected in a fold, and one or more 
of them, to the value of ten dirms, be stolen from the enclosure, amputation 
is incurred, whether the owner be present or not. But for cattle stolen from 
pasture ground, the penalty of theft is not due, unless there be 2 watchman 
with them, for the express purpose of guarding them. * ° 

Amputation for theft ig not incurred on account of things which, in their 
original nature, were of common use, and which in their actual state, are not 
esteemed a valuable property ; such as wood, canes, grass, fish, fowls, game, 
brimstone, limestone, red-earth, mud, clay, dung, and similar articles ; 
Aaéshah, the wife of Mohummud, having declared that in the prophet’s 
time the stafed penalty was not inflicted for such petty thefts; and the ex- 
emplary punishment of them is not judged requisite; besides which the 
custody of some of the articles specified is esteemed defective.’ Nor is am- 
putation incurred for the theft of things which quickly spoil and decay ; such 
as milk, flesh, and fruit (excepting dried dates, or other fruit kept in store) 
the prophet having expressly interdicted it for these articles.” Nor for fruit 
upon the tree, or grain upon the stalk ; these not being considered in cus- 
tody. Nor for any intoxicating liquor ; which is illegal or doubtful property.’ 
Nor for a drum, or other musical instrument of small value, and used for 
amusement only.’ Nor for a Korén, though ornamented ; as the custody of 
it is on account of its contents, not for the binding or ornaments; and 
moreover the person taking it may plead that his intention was to read it 
only.’ Nor for any other book, except a book of accounts, the contents of 


' on vol. 2, of Trans. p. 106, Also the Sirdj-1-wuhhdj and Rukheerah, quoted 
in Ff. A. . 

2 Sirajeeyah, quoted in F. A. 

3 Moheet, quoted in F. A. 

* Rukheerah, quoted in F. 4. 

5 Trans. of id. vol.2,p.87. Alsothe Mokeet'and Kajfee, quoted in F. A. But 
utensils made of wood, Bughdéd mats, and other articles of which the workmanship 
may be more valuable than the utensils, are declared subjects of custody and of theft. 
Aboo Yoosuf, and Shafi jee further maintain, that amputation is incurred by the theft 
of any article to the prescribed value, except mud, clay, and dung. 

6 Trans. of Hid. vol. 2, p. 88, And Sirdj-i-wukhaj quoted in F.A. Also thé 
Sukheerah, including dried, as well as fresh fruits, in years of scarcity. 

” Hid. Trans. vol, 2, p.89, and Tumurtashee quoted in F. A. with extension of the 
principle to pork, hawks, and birds in general. 

® Trans. of Hid. vol. 2, p. 89, and 92. But a flute made of any scarce or valuable 
wood is excepted ; and declared to be an object of custody, as held in estimation. The 
author of the Moheet also states a difference of opinion with respect to a military drum, 
if ten dirms in value; as this is not in use for amusement. 

9 Hid. vol, 2, of Trans. p. 89, 90. Shiafiiee and Aboo Yoosuf maintain a different 
opinion. 


MOHUMMUDAN CRIMINAL LAW. 


which not being the object of the theft, the paper, and other materials of 
which it is composed, are deemed appreciable property.’ Nor for the door 
of a mosque; as this is not an object of custody.” Nor for a crucifix, chess. 
board, or chess-pieces, though of gold; as the thief may excuse himself by 
saying that he took them with a view to destroy them; being things prohi- 
bited.’ Nor for stealing a free-born infant, with ornaments on his body ; 
because a free person is not property ; and the ornaments are appendages 
only ; besides which the thief may plead that he took up the infant, when 
crying, with a view to appease it, or to deliver it to its nurse.‘ Nor for steal- 
ing an adult slave; as such an act is ascribed rather to violence, or fraud, 
than to theft ; but if an infant slave be stolen, according to Aboo Huneefah, 
and Imam Mohummud, amputation for theft is incurred ; but Aboo Yoosuf 
holds a different opinion, on the ground that a slave, though considered to 
be property as such, is not property with regard to his original nature, as a 
man. Nor for a dog, or lynx ; because such an animal is free by nature, and 
there is a difference of opinion respecting the property of them:° A breach of 
trust does not incur amputation ; as the article entrusted is not in custody of 
the proprietor. Nor is it incurred by openly seizing or snatching away a thing, 
as such an act is not theft ; and the prophet has said that ‘* the hand of a plan- 
derer, or snatcher of property, or of a trust-breaker, is not to be cut off.”’” 
A Nubbdsh, or stealer from the dead, viz. of a winding-sheet, or other 
apparel of the dead, is also not liable to amputation, according to Aboo 
Huneefah, and Imém Mohummud; though Aboo Yoosuf and Shafi,iee 
maintain that he is.’ If a person steal property of which he is, im part, 
owner, he is not subject to amputation. And on the same principle, is is not 
incurred by any Mosulman, stealing from the public treasury im a Mohum- 
mudan state; as every thing in it is considered to be the common property 
of Mosulmans, and the thief has consequently a share in it.2 Lastly, if a 
creditor steal from the property of his debtor, to the amount of his debt only, 
Spare is not incurred ; as this is deemed to be an enforcement of right, 
not theft."° 


1 Hid, vol. 2, of Trans. p. 92. Also Szrdj-t-wuhhdy and Moheet, quoted in F. A. 

: Hid. Trans. vol. 2, p-90. The door of a house is also not considered an object 
of custody, unless it be separate and portable. See vol. 2, Trans. of Hid.p.93. Also 
Tubeen quoted in F. A. 

3 Hid. vol. 2, of Trans. p. 90, and Jouhurah-i-Ny yurah, quoted in F, A. 

* Hid. vol. 2, of Frans. p. 91, and Sirdj-i-wuhhaj, quoted in F..A. Aboo Yoosuf 
considers amputation due for stealing the ornaments, if the value of them be 
ten dirms. ; 

’ Hid. vol.2, of Trans, p. 91. Also Futh ool Kudeer, and Nuhr-i-fayik quoted in 
F.A. It is added, in the latter, that the principle stated, relative to an adult slave, is 
applicable, although the slave be an ideot, or mad or asleep, when he is stolen. It is 
further stated, in the Moheet, that amputation is incurred for the theft of an infant 
slave worth five dirms, with ornaments on him for the value of five dirms more. 

6 Hid. vol. 2, of Trans. p. 92, and Tumurtdshee quoted in F. A. It is added from 
the Moontuka, as cited in the 2ukheerah, that amputation is not to be inflicted, although 
the dog have on his neck a collar worth a hundred derms. 

? Hid. vol. 2, of Trans. p. 93. 

* See their respective arguments in Trans. of Hird. vol. 2, p. 94. In the Sirdj-i- 
wukhaj and Kéfee, quoted in the F. A. the exemption from amputation is extended 
to a theft of money, or effects, from a coffin, or sepulchre: though a difference of 
opinion is stated to have obtained in the case of a locked apartment. 

9 Hid. vol. 2, of ‘I'rans. p. 94,95. Also Nihdyah and Tubeen quoted in F. -1. 
In the former the principle is extended to property taken in war, and declared to Be 
equally applicable to slaves and freemen. bag at 

10 Hid, vol. 2, of Trans. p. 95, and Sirdj-i-wukhdj quoted in F..d. There 18 a dif- 
ference of opinion, if the creditor, instead of taking money, steal the effects of his 
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A sentence of amputation cannot be passed upon a thief, without the 
attendance and prosecution of the person whose property has been stolen ; or 
his representative. The reason assigned in the Hiddyah is, “ because pro- 
secution is essential to the manifestation of theft; and, with respect to this 
rule, it matters not whether the theft be established by confession, or by evi- 
dence ; because an offence, committed against the property of another, can, 
in no way be rendered manifest, but by the prosecution of the aggrievéd.””' 
Besides the owner of the property stolen however, a depositary, a borrower 
with or without interest, a hirer, an usurper, a partner in concerns of 
Mozérubut, or Moostubzd, a mortgagee, a father, or any other legal guar- 
dian, having possession of the stolen article, is declared competent to prosecute 
in cases of theft.* If the stolen property be again stolen from the possession 
of the first thief, and the latter have suffered amputation, it cannot be de- 
manded against the second thief; but if the first thief be not convicted, or 
have not: undergone the punishment for theft, it may be enforced, at his 
requisition, against the second thief.’ If the stolen property be returned by 
a thief to the owner before any prosecution is instituted against him, he can- 
not be sentenced to suffer amputation. But this sentence is not prevented by 
a restoration of property after the charge is preferred, and evidence adduced 
in support of it. Execution of a sentence for amputation is stayed however 
by the gift or sale of the stolen property from the owner to the thief ; whether 
prior or subsequent to the judgment of the Kdzee.’ Amputation is likewise 
stopped, if, after the sentence, a reduction in the market value of the stolen 
article bring it below the legal standard of ten dirms ; but this principle does 
not apply to any other deterioration, from damage to the property, er any 
cause excepting a fall of price. It is declared in the Hiddyah that ‘if, after 
witnesses bearing evidence to a theft, the thief plead that the article, alleged 
to have been stolen, is his own property ; his hand is not to be cut off; al- 
though he produce no evidence in support of his plea.”’ Shéfitee justly 
objects to this doctrine, “ that, every thief has it in his power to plead the 
property being his own; and therefore if punishment be remitted on such a 
plea, the door of it must be altogether closed.” But the Huneefee,yah 


2 
debtor : as he is not at liberty to seize and dispose of such without the debtor’s consent. 
But Aboo Yoosuf contends that the creditor may seize the goods of his debtor, to 
obtain his right, or by way of pledge; and Aboo Huneefah and Im&m Mohummud 
admit the plea to be sufficient for remitting the punishment of theft, on the ground of 
Aboo Yoosuf’s opinion. ! 

* Trans. of Hed. vol.2,p.112. Also 24d ool fokha quoted in F.A. In the latter, 
Aboo Yoosuf is stated to have maintained an opinion, that a thief might suffer ampu- 
tation whether the person robbed be present or not. And a similar opinion is noticed 
in the Persian and English Translations of the Hidayah (but not in the Arabic original) 
as entertained by Shafi iee when the thief is convicted on his 6wn confession. 

* Hid. vol. 2, of Trans. p. 112, and Kéfee quoted in F. 4. Shafijee and Zoofur 
deny the right of prosecution to any except the proprietors. 

See the reasoning upon which this distinction is founded, in Trans. of Hid. 
vol, 2, p. 115, : 

+ Hid. vol. 2, of Trans. p.116. Also Kafee quoted in F..A. Aboo Yoosuf main- 
tains that amputation may be adjudged, whether the property be restored before, or 
after, the accusation. 

$ Hid. vol. 2, of Trans. p.116, Also Futh ool Kudeer quoted in F. A. Shafi jee 
and Zoofur (with Aboo Yoosuf according to one report) differ from the opinion stated. 
See the argument in Trans. of Hid. ; 

. * Hid. vol. 2, Trans. p. 117, and Mohee? quoted in F. A. 

’ Trans. of Hid. vol.2,p.118. Also Moheet, quoted in F. A. in which the prin- 
ciple is first stated with respect to a case of confession ; and extended to one founded 
upon evidence $ perhaps by inadvertency. 
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doctors reply, that ‘* doubt occasions the remission of punishment; and 
doubt is established by the plea, since it may possibly be true.” They add 
that Shafi iee’s objection is of no weight.‘ because retraction and denial are 
admitted after confession, although a person confessing has it always in his 
power to retract and deny.” But this reasoning, however applicable to con- 
fessions, when there may be no other proof, is obviously inapplicable to a case 
established by evidence; and Sh@fi,iee’s objection to the prevalent doctrine 
therefore remains, as noticed by Mr. Hamilton, ‘ altogether unanswered :” 
or, at least, unrefuted. The same Tule is applied in the Midéyah to the case 
of two persons confessing a theft, one of whom afterwards pleads that the 
property was his own. In this case, it is stated, ‘* amputation is not inflicted 
upon either ; because the retraction is admitted with respect to the person 
retracting ; and this gives rise to a doubt in regard to the other person ; 
since theft is confessed by each of them as a joint act.”' Evidence of a 
theft jointly committed by two persons, one of whom only is present and on 
trial, will however convict the one present, without waiting the attendance of 


the absentee. On a trial for theft, if the person whose property is said to 
have been stolen, declare, even after conviction and sentence, that the pro- 
perty belonged to the party accused, and was held in trust for him; or that 
the witnesses against him have given false evidence; or (if he have con- 
fessed) that his confession is erroneous; or make any other declaration, 
whereby a doubt can arise of the guilt and legal conviction of the prisoner, 
he is not to suffer amputation.s Other cases, in which a sentence of mutila- 
tion, or the execution of it, is prevented, are detailed in the Futéwd-i- 
Aédlumgeeree ; but a further specification of them appears unnecessary. It 
will be sufficient to add, that any stolen property found in the possession of a 
thief must be restored to the owner; and that the latter has an option to 
demand the value of his property, or the prescribed punishment, previously 
to execution of the sentence ; but after suffering amputation, the thief is not 
further answerable for the property. Any sale or gift of stolen property by 
the thief is however declared null and void. And if another person, after 
punishment of the thief, destroy or consume it, he is answerable to the owner 
for the value of it.’ One punishment for theft, by amputation, as in other 
cases of Hudd, includes all past instances ; but does not preclude a further 
punishment for any future repetition of the offence ; as far as the restrictions 
before stated, concerning amputation, may admit of it.6 

Surikah-i-kobrd, or, as it is otherwise termed, Kztd ool tureekee, meaning 
literally, cutting off the highway, and technically, highway robbery, is thus 


defined in the Hiddyah. ‘ When a party go forth, with force capable of 


resistance, for the purpose of committing robbery ; or when a single person 
goes forth with that intent, prepared for resistance, under confidence in his 
strength and courage; the parvy so acting is called Ruhzun, in the Persian 
language, and Kid ool tureek in the Arabic.” In the Zahir 00 ruwdydt 
and Téidrkhdneeyah, cited in the Futdwd-i Adlumgeeree, the following 
circumstances are mentioned, as requisite to the enforcement of the law 
against a Kitd ool tureek, or highway robber. 1. That by himself, or with 


t Trans. of Hid. vol. 2, p. 118, with a verbal alteration. 

* Hid. yol. 2, of Trans. p. 118. 

* Moheet, quoted in F. A. eis ; 

+ Hid. vol. 2, of Trans. p. 122, with Moheet and Siraj-i-wuhhdj, quoted in fF. A 
Sh&fi iee maintains that satisfaction for stolen property is due, in addition to the punish- 
ment of amputation. 

> Moheet, and Eezéh, quoted in F. A. 

* Hid. vol. 2, of Trans.p. 124, And as quoted in F. A. 
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his associates, he have power and force sufficient to overcome any opposition 
from travellers, and to stop their passage ; whether he be armed with a mor- 
tal weapon, or with a large staff, or with a stone; or any thing else. 
2. That he commit the act charged, without, and at a distance from, any city. 
In the Yunabee,é it is stated that, to constitute the crime of. highway robbery, 
it must not take place between two cities, towns, or villages ; and that there 
must be tle distance of a journey, of three days and three nights, between 
the robbers anda city. But Aboo Yoosuf declared, that he would convict 
of highway-robbery, though within the distance of a journey from a city, or 
even within a city, if it were a night robbery, committed on the highway. 
And Futwds are passed according to this opinion.’ 3. That the crime be 
perpetrated within the limits of a Mosulman state. (Dér ool Islam). 4. That 
all the conditions of the minor species of larceny (Surikak-i-soghrdé) be 
found in this species also ; and that all the robbers be strangers to the party 
or parties robbed ; as well as persons legally subject to punishment. °5. That 
the robbers be seized by the Jmdm before they repent ; as well as prior to a 
restoration of property to the person robbed. 
Four descrip» Four descriptions of highway robbers are specified in the Hiddyah, with 
see eel the penalties incurred by each, upon conviction, according to their respective 
inthe Hidayah, degrees of criminality. First, Those who are seized before they have robbed, 
with the penal” oy murdered any person, or put any person in fear. Secondly, Those who 
by them re- have committed robbery only ; whether upon a Mosulman, or infidel subject.’ 
spectively. Thirdly, Such as have perpetrated murder without robbery. Fourthly, Such 
as have committed both robbery and murder. Of these descriptions, the 
first are to be imprisoned, until by their appearance and demeanor they show 
evident signs of contrition. The second are to suffer‘amputation of the right 
hand and left foot ; provided the property taken be of such value, as, when 
divided amongst the whole of the robbers, amounts to ten dirms for each. 
The third class are to suffer punishment (Hudd) of death; and as it is in- 
flicted by the right of God, for public example, (in opposition to the private 
right of Kisds) the forgiveness of the heir of the slain is of no avail. With 
respect to the fourth and last class, it is optional with the mdm, either to cut 
off a hand and foot, and then put them to death; or he may put them to 
death at once, without amputation. He may also order them to be crucified.’ 


* The opinion of Aboo Yoosuf, as stated in the Hidayah, is, that « punishment is 
incurred by him who commits a robbery without the precincts of a city; although it be 
in the neighbourhood, because there no assistance can be had, And if robbers make 
an affray in a city, during the day, with mortal weapons; or during the night, either 
with mortal weapons, or with sticks and stones; they are to be accounted highway 
robbers ; because mortal weapons are too quick in their effect to admit of assistance 
coming ; and in the night assistance comes slowly.” But it is objected by Aboo Hu- 
neefah and his followers, ‘¢ that highway robbery signifies attacking passengers upon 
the highway ; which does not apply to cities or inhabited places in their vicinity, be- 
cause it is evident that in such places assistance may be procured.” The robbers 
described are not therefore punishable under the law of Hudd as highway robbers; 
though they may be imprisoned and corrected, and may be compelled to make resti- 
tution of any property plundered by them. Moreover, if they have slain any person 
they may be prosecuted by the heirs for Kisdés, See Trans. of Hid. vol. 2, p. 137. 

* It is restricted to these because the property of an alien not being under perma- 

nent protection, the law of Hudd does not extend to it. 
. * Hid. vol. 2, of Trans. p. 130. Imam Mohummud restricts the ‘option of the 
Im4am to immediate death, or crucifixion: and does not admit its extension to am- 
putation, in addition. See the argument on this point, as well as whether the cruci- 
fixion should be after, or before, death, in Trans. of Hid. The stated penalties are 
also quoted from the Kafee, in the F. A. with the addition of Tézeer to imprisonment, 
in the first case, of seizure before robbery. , 
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It is further stated in the Hidéyah, that if a robber, in the predicament first 
mentioned, (viz. who may be seized before he has committed robbery or 
murder) maim or wound a person or persons, there is no distinct specific 
penalty (under the provisions of Hudd) for the maiming or wounding , but 
he is liable to retaliation, or the ‘fine of blood, under the rules of Kisés for 
offences short of life, at the demand of the person upon whom the offence 
has been committed. If the robber have both plundered and wounded, he is 
to suffer the penalty of amputation (as one of the second description of 
robbers); and neither fine or retaliation can be demanded for the personal 
injury ; the public punishment, as with respect to property in cases of theft, 
superseding the enforcement of private satisfaction. In like manner, if a 
robber'suffer death, in execution of a sentence of Hudd, nothing is due to 
the person robbed, beyond a restitution of the property forthcoming, as al- 
ready stated with respect to theft.' 

If any one among a gang of robbers commit murder, the whole are liable 
to the prescribed penalty ; ‘* because,” says the author of the Hiddyah, “the 
punishment is, in this instance, considered as a penalty for the assault of the 
whole ; which is established by each of them being aiding and abetting to the 
others,”* But if any one of the band of robbers be an infant, or a lunatic, or 
dumb, or a relation within the prohibited degrees of the person robbed, or 
murdered ; oy if any of the robbers have a joint interest in the property 
plundered ; or such property be not in legal custody with respect to any 
one of the robbers; or if the property taken amount not in value to ten 
dirms for each robber ; or lastly, if the person robbed or murdered be not a 
Mosulman, or under the permanent protection of a Mohummudan govern- 
ment ; a sentence of Hudd is prevented, against any of the party.’ This 
sentence is also barred by repentance of the robber before he is apprehended 
and brought to trial ; it being declared in the Kordén, concerning robbers, 
that “the fixed penalty (Hudd) shall be inflicted upon them, excepting such 
as repent before the magistrate lays his hands upon them.” But the right of 
the individual, for private satisfaction, holds in this case; under the rules of 
Kisds ; and the robbers are responsible for the property taken by them.‘ 
A robber delivering himself up, with the property, or the value of it, is not 
to be prosecuted for the stated punishment ; nor is any penalty to be inflicted 


1 Hid. vol. 2, of Trans. p. 133. And Sirdj-1 wuhhdy quoted in F. A. 

+ Trans, of Hid. vol. 2, p,183. And Ikhtiyar, quoted in F. A. The just principle 
stated is considered by some Mohummudan lawyers, on the authority of Aboo Yoosuf’s 
opinion before cited, to be applicable to all crimes committed by open violence, and by 
a number of persons assisting and supporting each other; whether on the highway, 
remote from, or near to, an inhabited place; or within a place inhabited; or in any 
other place whatever : but according to the prevalent doctrines, this provision of the 
Mosulman law cannot be applied to robberies committed in any other place, than on, 
or near, the highway; at a distance from any inhabited place. See Preamble to 
Reg. 53, 1803. 

3 The provisions for*public punishment failing however, the right of private satis- 
faction is open to a prosecution for Kisds. Aboo Yoosuf is of opinion, that the rule 
stated with respect to infants and lunatics (which is founded on the doctrine of Aboo 
Huneefah and Zoofur) should obtain only when the infant or lunatic is the actual per- 
petrator of the murder or robbery ; not when the perpetrator is of mature age, and 
sound understanding, though there be an infant or lunatic in the party. The same 
difference of opinion prevails in cases of theft. See the argument at length in Trans. 
of Hid. vol. 2, p. 185. ‘The exemption of a dumb person from punishment, on 
the ground of his not being able to plead in his defence, is stated in the Moheer, as 
quoted in F, A. 

4 Hid, vol. 2, of Trans. p. 134. 
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for an old offence, upon a person, who, long before his trial, has ceased to 
rob, and follows an honest livelihood.' 

It remains only to speak of the third and last general head of Mohum- 
mudan criminal law, Tdzeer and Seedsut; or discretionary correction, and 
punishment. It has been already observed, that this head includes all offences 
not expressly provided for by the laws of Hudd and Kisés ; as well as the 
crimes to which specific penalties are attached by the general provisions of 
those laws, when the particular application of them may be prevented by 
some circumstance of exception, doubt, or legal defect. But offences of the 
first description, viz. those not comprized in the stated rules of Hudd and 
Kisds, are divisible into two distinct classes. 1. Petty offences of a private 
nature, or of inconsiderable public detriment, for which the offender is liable 
to chastisement, with a view chiefly to his (or her) personal correction and 
amendment. 2. Heinous and flagrant crimes, of dangerous tendency, or 
extensive injury to society, for which the criminal is subject to capital or other 
exemplary punishment, with a view to deter others from the commission of 
the like offence. Cases of exception from the specific penalties of Hudd 
and Kisds are also subdivided into two classes. First, when the proof of such 
crimes having been committed by the accused may not be such as the law 
requires for a sentence of Hudd or Kisds, though sufficient to establish a 
strong presumption of guilt. Secondly, when the accused is legally convicted 
of the fact, but a judgment of Kisds is barred by a remission or compromise 
of the claim to retaliation ; or such judgment, or a sentence of Hudd, is pre- 
vented by some incidental circumstance, which, as explained under the pre- 
ceding heads, exempts the convict from the stated penalty, but leaves him 
subject to discretionary punishment. The two classes last mentioned how- 
ever are not usually distinguished in the provisions for Tdzeer, and the dis- 
tinction appears material only in considering the-evidence requisite to support 
a conviction and sentence upon presumptive proof. 

Tdzeer, which in its primitive sense means prohibition, or restriction, is 
legally defined to be “ an infliction (Akoobut) undetermined by the law, on 
account of the right of God, as well as for the rights of individuals ;” or in 
other words, for the ends of public, as well as private, justice ; and it is de- 
clared to be incurred by any offence, whether of word or deed, not subject 
to a specific legal penalty.* In the Nehdyah, one of the commentaries on the 
Hiddyah, and quoted by the compiler of the Futdwd-i-Adlumgeerce, Tdzeer 
is defined to be “ chastisement less than the penalties of Hudd, for offences 
not subject to Hudd.”” But this restriction is applicable only to the first 
description of offences above noticed, those of a trivial nature; and, upon 
other legal authorities, is understood to have a special reference to Tézeer by 
flagellation ; which, in obedience to a tradition from the prophet, implying 
that “ the person who inflicts scourging to the extent of Hudd, in a case 
where //udd is not prescribed, shall be deemed an aggravator,” is limited, 
according to Aboo Huneefah and Imam Mohummud, to thirty-nine stripes ; 
being one less than the lowest prescribed penalty ; viz. that of forty stripes 
for slandering a slave.’ The word Seedsut, which in its original sense de- 


1 Moheet and Sirdjeeyah, quoted in F. A. 

* See the stated definition, (with verbal alterations) in Trans. of Hid. vol 2, chap. 
entitled Jdzeer. It is however taken from the Persian version, not from the Arabic 
original, which begins with the example of «¢ chastisement due for slandering a slave, 
or an infidel.” Page 77 of English Trans. ‘The Persian translators appear to have 
given their introduction to the chapter in question, partly from the authorities cited 
by them, Tumurtashee, Surukhshee, and Shafee ; partly from the commentaries on the 
Hidéyah. ; 

3 Aboo Yoosuf takes the smallest penalty, under the provisions of Hudd, for a 
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notes protection, is used, technically, to express exemplary punishment, such 
as thé ruler, or his judiciary delegate, may deem expedient for the protection 
of the community from atrocious offenders, who commit the second class of 
crimes above defined ; especially such as are habituated to the commission of 
such crimes ; and whom there can be no hope of reclaiming from their evil 
courses by flight or temporary correction.’ In such cases there is no limita- 
tidn to the exercise of a second discretion ; and in some instances it is ex- 
pressly declared to extend to death.’ 

In an attempt to illustrate the principles and rules of the discretionary cor- 
rection and punishment sanctioned by the Mohummudan law, for offences 
not falling within its specific provisions, or excepted from them by special 
circumstances, it will be perspicuous to state, in the first instance, what is 
applicable to Tdézeer, in its most extensive sense; and then fo distinguish 
what is peculiar to the several descriptions of offenccs which are compre- 
hended in it. 

It has been already observed, under the head of justifiable homicide, that 
when an offence, liable to Zézeer, has been actually committed, the magis- 
trate only is authorized to punish the offender. In cases where the right of 

, or public justice, is considered to prevail, the Imdm, viz. the sovereign 
or his delegate, is exclusively competent to remit the punishment of the cri- 
minal; and even this competency is qualified by a condition of ascertained 
previous repentance.’ In such cases, as in other public prosecutions, the 
evidence of the prosecutor is admissible ; or the offender may be brought to 
trial, and punishment, without any complaint from. the party injured. But 
when the right of the individual is deemed prevalent, his claim, or that of his 
representative, is requisite, as in other instances of private retribution : the 
claimant, though incompetent to bear testimony in his own cause, is at liberty 
to forgive the offence ; for establishing which, moreover, secondary witnesses, 
viz. persons appointed by absent witnesses to give evidence for them, who are 
not admissible in any public prosecution, may be admitted; or, in defect of 
proof, the accused party may be put upon his oath. With exception how- 
ever to the authorized chastisement of a wife by her husband ; of a child by 
the parent ; and of a slave, male or female, by the owner; the Tuzeer al- 
lowed, as a private right, cannot be legally inflicted without a judicial sen- 
tence, or the award of an arbitrator.’ In all cases of offences against indi- 
viduals, which incur Tézeer, the penalty is equally incurred whether the 
injured party be a Mosulman, or otherwise.” And though, for the full legal 
conviction of a Mosulman, the evidence of witnesses of any other religious 
persuasion is not strictly admissible; nor of women, though of the faith of 
Islam, if the prosecution be of a public nature, (ba huk-i-oollah) ; yet Tézeer 


freeman; which being eighty stripes, he deducts fife, after the example of Alee, or 
according to another report, one only; and considers the residue, seventy-five, or 
seventy-nine, stripes, to be the limit of Zazeer. See Trans. of Hid. vol. 2, p. 78. 

t The stated meaning of Seedsut is expressly noticed in the Buhr-i rdytk ; and it 
corresponds with the common use of the term in the Fudwas given by the law officers 
of the nizamut adawlut. 

* The Tubeen, Moonyah, and Moojtuba, quoted in the Buhr-i rayik. 

3 Futh ool kudeer and Nudr-ifaytk, quoted in F. A. 

* Futiwi-i-Kazee Khan, quoted in F A. 

5 Fut h ool Kudeer quoted in F. A® See also Trans. of Hid. vol. 2, p. 77, though 
what is there given from the Persian version, respecting Tdzeer which every one is 
allowed to exercise for the prevention of a crime, at the time df an actual aitempt to 
commit it; and that which is demandable for private injuries, by complaint to the 
magistrate ; is not (as before noticed) in the Arabic original. 

6 Futh ool Kudeer, cited in Buhr-i-rayik. 
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and Seedsut may, in all cases, be inflicted by the Imém, upon strong pre- 
sumption, whether arising from the credible testimony of men, or women, of 
whatever religion, or from circumstances which warrant a violent presumption 
of guilt; as well as upon the confession of the party accused ; or the legal 
proof required in cases of Mudd and Kisés ; and it is expressly declared, 
that a conviction for Zdzeer may be founded upon the depositions of the 
prosecutor, and one credible male witness, in public cases ; or, in those of a 
private nature, upon the testimony of two men, ox one man and two women ; 
as in other instances wherein individual right only is at issue." On conviction 
of offences subject to Tazeer, which may not require capital or other ex- 
emplary punishment of the criminal as a warning to others, and in which 
therefore the reformation of the offender himself is the principal object, the 
Kdzee is authorized to exercise a just discretion, according to the nature of 
the offence, and the rank and situation of the offender, in adjudging him to 
receive an admonition, such as may render him ashamed of his conduct; or 
a public reprimand, on personal arrest, and exposure at the door of the court ; 
or imprisonment; or stripes, within the restriction before mentioned. 
Blows on the back of the neck, and pulling by the ears, are also legal modes 
of chastisement ; and according to Aboo Yoosuf, the offender’s property may 
be taken and kept in deposit till he show signs of contrition ; but is not to 
be finally levied as a fine to Government ; the taking away any Mosulman’s 
property, without legal cause, being expressly declared unlawful. Nor is 
even the temporary sequestration of property sanctioned by the law, in the 
opinion of Aboo Huneefah and Imam Mohummud.* Tdzeer by reproach is 
declared lawful in the Mogjtuba, but on one authority only, that of Abool 
Eeseer, and under a restriction, that it be not slanderous.’ Banishment 
(Tughreeb) is permitted, at the discretion of the Kézee, as has been already 
noticed in the case of whoredom.* And Tush,heer, or public exposure 
(with the face blackened) is expressly declared to be the punishment inflicted 
by Omur upon a false witness, in addition to forty stripes; though Aboo 
Huneefah, and his two disciples, differ in opinion, as to whether this should 
be considered a sentence of Tuzeer, for personal correction , or of Seedsut, 
for exemplary punishment.’ 
Differences In the Humddeeyah, the following differences between Hudd and Tézeer 
between Hui are cited from the Niséb ool Ihtisdb. 1. Hudd is fixed and specified ; 
whereas Tdzeer is left to the judgment of the Imdém. 2. Hudd is prevented 


* Buhr-i-rayik, quoted in Treatise on Tézeer by Kazee Nujm oo-Deen. Also the 
Tubcen, Kafee, and two Moheets, quoted in F. A. 

* Nihayah and Fut h ool Kudeer quoted in the F. 4. The passage of similar im- 
port, in the Trans. of Hid. vol. 2, p. 76, appears to have been introduced, by the 
authors of the Persian version, fgom the Nihayah. In the Buhkr-i-rdyik an opinion is 
stated, that if the magistrate, after sequestering the property of the offender, see no 
hope of his amendment, he may order the forfeiture of it. And the Shurh ool dsar is 
cited in proof that, at the commencement of Islam, it was customary to take property 
in exaction of Tazeer, though the usage was afterwards discontinued. But the author 
of the Buhr-i-rayik adds, that the doctrine, against the legality of Tézeer by a 
pecuniary exaction, is more authoritative. It appears however to have exclusive re- 
ference to Mosulmans, and not to bar the levy of a fine, when considered the fittest 
penalty, from offenders of any other persuasion. 

3 Buhr-i-rayik. ® 

4 Trans. of Hid. vol. 2, p.17. The author of the Buhr-i-rayik contends how- 
ever that the proper construction of Tughreeb is imprisonment, which is a species 
of banishment from the world; and not exile from city or country, as understood 
by others. 

5 See the argument; and the mode of stigmatizing a false witness by Tushheer, as 
prescribed by Shoryh, Kazee of Koofah. Trans. of Hid. vol. 2, p. 715, 716. 
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by the existence of any Skoobhah (doubt, or legal defect); but Tézeer jg 
executed notwithstanding such. 3. Hudd is not enforced upon a minor ; 
but Zdézeer is, in some cases; viz. in matters of a private nature. The 
author of the Buhr-i rdyik, as an example of the latter, quotes from the 
Koonyah, that a boy giving abuse to a learned man is liable to Zézeer ; 
minority in such cases being no obstacle to a just correction ; but he adds, 
that for crimes of a public nature, such as whoredom, drunkenness, theft, and 
robbery, minors are equally exempted from Tdzeer, as from Hudd. He 
further remarks, that if a convicted offender be under sentence, at the same 
time, to suffer both Hudd and Tézcer, the latter should be first inflicted, 
provided it be exclusively due in satisfaction for private injury : not as a pu- 
nishment for the ends of public justice; in which case the stated penalty 
would be first for execution. 

The following offences are specified in the Futéwd-i Adlumgeeree, as sub- 
ject to Tézeer ; but are not distinguished as belonging to the first or second 
of the four classes enumerated ; though many of them manifestly appertain 
to the former; and the degree of criminality, with reference to times and 
circumstances, as well as to the public detriment, or dangerous tendency, of 
the offence, and the evil disposition and bad habits of the offender, is the 
general criterion for determining what crimes are to be ranked in the second 
class :— 

1. Abusive language, (Shuim or dooshndm,) respecting which the author 
of the Shurh i-cikayah has given a general rule ; whereby, he states, every 
case may be decided, to this effect—‘* When words of reproach do not 
amount to the legal crime of slander or whoredom, for which the specific 
punishment of Hudd is established, it must be considered whether they are 
liable to Tazeer or not. If they impute a voluntary act, which is forbidden 
by the law, and also commonly judged disreputable, they incur Tézeer ; but 
not otherwise, unless the credit of persons of eminence be affected by them. 
The condition of a voluntary act excludes what is natural and constitutional. 
Therefore if a person call another an ass, 7ézeer is not incurred ; as the 
literal sense cannot be intended, and the metaphorical use of the term for a 
fool, or blockhead, refers to a natural defect. It is the same if the appella- 
tion of monkey be given, to denote deformity ; or of dog, to express a bad 
disposition. But if these terms be applied to a respectable person, such as a 
learned man, a descendant from Alee, or one of eminent virtue, Tdzeer is 
due for the injury done to such persons, by the application of disrespectful 
language to them. It is the reverse, if the party addressed be of low degree, 
as such language is common among persons of that description, and is not 
held of consequence. The qualification of the act imputed, that it be 
unlawful, excepts voluntary acts which, though not forbidden by the law, 
are generally esteemed discreditable ; as the profession of a barber ; and such 
like professions of low estimation ; to ascribe which therefore is not punishable 
by Tuzeer, unless the party addressed be of a rank to suffer from the im- 
putation, as already explained. Lastly, the requisite, of the act imputed 
being disreputable, exempts from Tédzeer the allegation of an act which, 
though forbidden by the law, is not thought criminal or dishonorable in 
society : as the game of draughts, and other games ; as well as the office of 
Deewdn or financial minister, under a tyrant. Moreover, the degree of 
Tazeer is committed to the judgment of the Imdm. Let him therefore con- 
sider the nature of the offence, as small or great; and the condition of the 
speaker, as well as of the party addressed.” It is further stated in the Buhr- 
i-rayik, on the authority of Imam Mohummud, that when a person Is con- 
victed of opprobrious language, if he be a gentleman (Sahib.i morovut) he 
‘should be admonished.; if of low degree, he should be imprisoned ; or if he 
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have been guilty of gross or repeated abuse, both flogged and confined. 
It is added, that words of reproach are subject to Zézeer, when the 
speaker fails in proving them true; but not when the truth of them is 

Forgery, . a 

Ridicule of established. . 

law, or pre. 2, Forgery of deeds or letters, with a fraudulent design. 


eS, $. Ridicule of the ordinances of the law, or affected sanctity and scru- 
Disfguring — pulousness, beyond the provisions of the law, for purposes of imposition. 


Comneline " 4. Cutting off the hair of female slaves ; or the tails of cattle. 

ppariet OF 5. Compelling another to commit murder or whoredom.* 

Bestiality. 6. Bestiality. 

Lacrcu- 7+ Sodomy.* 

ness. 8. Lasciviousness, with a strange woman, whether free or a slave.’ 

Enucing 7 9. Enticing away the wife, or daughter, of another; and giving her in 
daughter, for Marriage to a third person. 

Self pottation 10. Self pollution.’ 

Bemg atan 11, Being present at an assembly of wine drinkers, or of persons met to 


assembly of das : Sr corres 
wine drakers. Gtimk any thing resembling wine ; though the person so present have not 
Sellingwineor himself drank any prohibited liquor. 

Catieuain 12. A Mosulman selling wine, or taking interest," 

fant todrink © 18, A man causing his minor son to drink wine.’ 


wie 


Bieaking fast 14. A fixed resident knowingly breaking the fast of Rumzdn."° 

of Idamzin, 15. Giving a slap on the face, or striking off a Mosulman’s turband in 
Slapping the " . 

tace, or strik- the bazar. 


ing off ature = 16, Giving a blow with a stick, or other weapon, not dangerous to 


Giving a blow life.” 

with a stich or 

other weapon 

notdangeious. —_ * It is explained that the proof must be of some specific act ; or, according to the 
Fut h ool Kudeer, of notoriety. 

2 The 2d, 3d, 4th, and 5th, instances, are quoted in the F.A. from the Tatarkhé- 
neeyah. They are also cited in the Humddeeyah. 

3 Surajeeyah and Jouhur-i-nyyurah quoted in F.A. In these the crime is specified, 
as between a man and quadruped; or between a woman and an ape. See also Trans. 
of Fiid. vol. 2, p. 27. : 

4 Futawa-i-Kizee Khan; Tubéen; and Hidayah, vol. 2, of Trans. p.26. Aboo 
Yoosuf and Imam Mohummud maintain, that the crime of sodomy should incur the 
same specific punishment as whoredom, and one report of Shafi iee’s opinion is to the 
same effect. Another is, that in pursuance of a tradition from the prophet, both par- 
ties should be put todeath. But Aboo Huneefah denies any resemblance of the crime 
to whoredom ; and considers the tradition cited by Shafijee to relate to Seeasut ; 
when exemplary punishment may appear requisite. See Trans. of Hid. in which, 
however, unnatural copulation with a strange woman only is mentioned. Sodomy 
with a boy, described in the original as the act of Lot, is omitted. The perpetration of 
this unnatural crime, with a man’s own wife, or female slave, is not specified in the 
Hidéyah, but in the Tubéen it is, and declared liable to Tazeer. 

S Fut. Kézee Khan and Hidayah, vol. 2, of Trans. p. 26. 

6 Futawé-i-Koobra. Imam Mohummud declared on this case, that he would keep 
a seducer in confinement for life; or till he should restore the woman enticed away 

y him. 

” Sirdj-i-wuhhaj, quoted in the F. A. 

® The 11th and 12th Examples are both cited in the F. A. from the Nuhr-i- Faytk. 
But in the case of interest, it must be understood, according to the opinion of Aboo 
Huneefah and Imam Mohummud, that the borrower is not an hostile infidel, in a 
foreign land. See Trans. of Hid. vol.2, page 501. Public singing and mourning are 
added as incurring Tézeer, from the Nuhr-i-fayik, by Kazee Nujm oo’ deen. 

.9 Tatérkhanecyah, quoted in the F.iA. 

t0 Ditto. It is added that the offender may be imprisoned, after chastisement, if 
there be reason to suppose he will again break the fast. . 

* Ditto. : 

1. Buhr-ierayik and Nuhr-t-fayik, quoted in the F. A. It’ is added, that if the party 
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It is further stated in the Futéwd of KAzee Khin, that persons against Other cases in 


whom an imputation lies, of murdering, robbing, or assaulting people, 


which Tézeer 
May may be in- 


be kept in perpetual imprisonment, unless they evince contrition. But in ficted. 


qualification of this principle, the author of the Buhr-i-rdyik observes, that 
the imputation, to warrant imprisonment, should be supported by, at least, 
the testimony, of one credible witness ; or of two witnesses, whose credit may 
not have been ascertained. In the Téidrkhdneeyah it is stated, that dis. 
turbers of the peace, and persons who excite terror by their attempts against 
life, or property, may be confined till they repent. And in the Humddee- 
yah, that persons who give intoxicating or stupifying drugs, for the purpose 
of theft, are liable to severe correction and imprisonment till they show marks 
of repentance, and make compensation for the property stolen by them. In 
the work last mentioned it is also declared, on the authority of Aboo Yoosuf, 


that the persons above described may be dealt with as the mdm shall judge. 


proper ; and that a strangler, confessing his crime, or detected with the usual 
implements of strangling, and stolen property, may be sentenced. by the 
Imém to be beheaded and crucified. Likewise, that sorcerers, proved to 
have done serious injury by their sorcery, may be put to death, or impri- 
soned, according to the circumstances of the case. And an instance is quoted 
from the Moheet to prove that death may be inflicted upon strong presump- 
tion without complete legal proof.’ 

With respect to crimes which, on proof, are subject to the specific penalties 
of Hudd and Kisds, a difference of opinion has obtained among the learned, 
whether they are also liable to Tdzeer, or not. Those who include such 
offences in the provisions for discretionary correction and punishment con- 
sider these to extend to every unlawful act, which is injurious to the com- 
munity, or to individuals ; whereas those who maintain the opposite doctrine 
restrict Tdzeer to acts for which no specific penalty is fixed by the law. 
The former construction is however preferred, and generally admitted ; be- 
cause the right of God, or principle of public justice, expressed or implied, 
attaches to every case of both Hudd and Kisds ; and may be exercised at 
discretion, by the magistrate, if it appear expedient. This, it is argued, is 
clearly deducible from a passage in the Hidayah, which vests the Jmdém, or 
Kézee, with a discretion of adding imprisonment, or banishment, to the spe- 
cific penalty of flagellation in certain cases of whoredom, as already noticed.” 
The author of the Kifdyah states the same principle to be equally applicable 
in all cases of Hudd and Kisds. Tdzeer therefore may be inflicted in all 
instances, where Kisds or Hudd cannot be enforced; whether barred by 
some legal impediment ; or in cases of Kisds, by the pardon or compromise 
of the heir of the slain, or by some of the heirs not attending to claim 
retaliation.’ The following rule, for the guidance of the Kdzee in adjudging 
Tézeer, is cited in the Moheet-i-Boorhanee. ‘ Let consideration be given 
to the nature of the offence which demands the infliction of Tdzeer. If it 
be within the provisions of Hudd, but excepted from the enforcement of 
them, in the particular case, by some special circumstance, Tdzeer by stripes, 
(supposing this mode of correction to be applicable) should be inflicted to the 
utmost limit, (viz. thirty-nine.) - For example, if a person call the female 


receiving the blow, return it, he ‘is also liable to Tézeer. But this must not be con- 
strued to prohibit strict self-defence. 

* In the Ashbéh 6 Nuzyir, strong presumption ( Akburi-raee, or Ghéalib-oo-zun) on 
which legal judgments of conviction and condemnation are founded, is defined to be, 
& preponderating inclination of the mind, producing a conviction, which nearly ap- 

roaches to certainty. 

* Trans. of Hid. vol. 2, p. 17. 

* Treatise on Tazeer, written by Kaizee aaa 
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slave, or oom i-wulud of another, a whore, he should be chastised to the full 
extent of corrective Tdzeer ; because the offence is slander, and the offender 
is exempted from the stated punishment of Hudd, merely by the circum- 
stance of the party slandered not being Mohsin. . But if the offence be not 
subject to Hudd, as the calling another a sloven or libertine, the degree of 
flagellation, or other species of Tézeer, is left to the discretion of the Jmdm.” 
The Buhr-i-rdytk also specifies three cases, in which Tézeer, by stripes, is 
to be inflicted to the full extent. First. For acts of lasciviousness with a 
strange woman, not amounting to the actual crime of whoredom. Secondly. 
When a thief is seized, after collecting property, but previously to removing 
it from the place of custody. Thirdly. For expressions which fall within 
the penalty of Hudd for slander; but are specially excepted from it by the 
condition of the person slandered; as when whoredom is imputed to a 
Zimmee or slave. 

The foregoing cases and rule dé not apply to exemplary punishment for 
the ends-of public justice, when a flagrant offender, convicted either on legal 
evidence or on strong grounds of presumption, may appear to merit a more 
adequate punishment than what he is subject to, under the ordinary provi- 
sions of the law. But except in cases of a heinous and special nature, which, 
in the judgment of the sovereign, or his delegate, may call for a severe 
example, the Kdzee is restrained, by the tradition before noticed, from in- 
flicting discretionary punishment, equal to the specific penalties ; and although 
in cases of Seeasut there is no limitation to the exercise of a sound discretion, 
according to times and circumstances, the power of enhancing the specific 
penalties of the law, or of adjudging them without the legal proof required 
for the enforcement of them, or when they are not legally incurred under 
exceptions to the general rules of Hudd and Kisds, is to be exercised occa- 
sionally only, as public exigency may call for it; not constantly, and in the 
ordinary course of justice. This is stated and enlarged upon by Modlavee 
Mohummud Rashid, at the conclusion of his dissertation on Tézeer, in the 
following terms :— 

‘‘From the whole of the cases stated in this treatise, it is deducible that 
Tazeer, with respect to the degrees of offences, is of four kinds. 1. For 
an offence subject to Hudd, but, though established by legal proof, exempt- 
ed by some intervenient circumstance from infliction of the prescribed penal- 
ty. As when a slanderous expression is used to a slave; or when a minor, 
or a relation to the person robbed, steals property sufficient to incur the 
penalty of theft. 2. For an offence liable to Hudd, but not legally proved as 
required for a sentence of the fixed penalty; though established by sufficient 
grounds of presumption to warrant a judgment of Zézeer ; as when testi- 
mony be given by two witnesses of uncertain credit, or one credible witness, 
to a charge of robbery. 3. For an offence not subject to Hudd, nor liable 
to the extremity of Tdzeer by scourging, as when a person calls another a 
sloven. 4. For an offence not subject to Hudd, but liable to the full extent 
of corrective Zézeer, or to exemplary punishment equalling, or exceeding, 
the penalties of Hudd: as sodomy ; and repeated flagitiousness, to the pub- 
lic detriment. In the three first cases, it is not legal to inflict Tézeer to the 
extent of Hudd: as, otherwise, in the first and second, Hudd would be in- 
flicted, when it is not legally due; and the tradition, forbidding such aggra- 
vation, would thereby be disobeyed. Moreover, in the third case, the pu- 
nishment would exceed the crime. A further threefold division of Tdzeer 
may be made, with regard to the cases subject to it. 1. For trivial instan- 
ces. 2. For such as are liable to the provisions of Hudd. 3. For heinous 
cases, in which exemplary punishment may be inflicted, extending to death. 
In giving judgment upon charges of the first description, the Kézee ought 
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Not to inflict Zézeer, equal to the full extent of the limited number of 
stripes, viz. thirty-nine. In those of the second class, he should not pass 
sentence for the stated penalties of Hudd. But with respect to the third de. 
scription, sega ites with the fourth class in the first division, he may 
act to the best of hisjudgment. In cases of Kisés, however, if retaliation be 
prevented by the forgiveness, or compromise, of the heirs of the slain, or by 
any other cause affecting the sentence, after legal proof; let him not inflict 
Tazeer, which is the right of God, equal to Kisdés, which is the right of the 
individual, and outweighs the former in the instances subject to retaliation. 
Discretionary correction, upon strong presumption of guilt, is indeed left to 
the judgment of the Kézee, in all the instances specified; but, excepting 
those mentioned in the finah class of each division, wherein exemplary punish- 
ment, extending to death;'is sanctioned, it is not meant that the Kdzee should, 
at his discretion, adjudge 7ézeer equal to the fixed penalties of Hudd. Nor, 
when a criminal, within the two classes referred to, is, in the just exercise of 
the Kézee’s discretionary power, sentenced to suffer death, for the sake of 
example to others, should it be a sentence of Hudd. For instance, a person 
convicted of sodomy should not suffer lapidation, which is the stated punish- 
ment for whoredom: nor should a man, punishable for general misconduct, 
suffer amputation, which is the penalty for particular offences. If any one 
contend that the well known tradition, ‘‘ Whoever inflicts Hudd, where 
Hudd is not due, is an oppressor,”’ applies to trivial offences only, not within 
the provisions of Hudd, as might be inferred from the literal sense of the 
words; I answer, that the evident meaning of the tradition is more compre- 
hensive, and includes, besides offences not subject to the penalties of Hudd, 
cases in which those penalties cannot be legally adjudged, on account of some 
circumstance of prevention. The Tézeer of offences not punishable by Hudd 
is therefore of three kinds. First. For trivial offences, which, though esta- 
blished by legal proof, are not subject to any specific penalty. Secondly. For 
offences subject to Hudd, but, though legally proved, excepted by some in- 
cidental circumstance, from a judgment for the stated penalty. ‘Thirdly. 
For offences liable to Hudd on legal proof; but the evidence of which is 
defective. The whole of these descriptions of Tazeer are within the restric- 
tion of the tradition cited. From the definition given of Seedsut, or exem- 
plary punishment for the protection of the community, it is manifestly intend- 
ed to be occasionally inflicted by the Jmdm, when it may appear expedient : 
not to be constantly adjudged. This is inferrible from the special nature‘ of 
Seedsut, as applicable to particular cases; and not being founded on any 
express authority from the law giver, to enforce it, at all times, without 
necessity, would be objectionable.” 

In verification of what has been stated in this summary of the Mohummu- 
dan criminal law, it may not be improper to conclude it with the following 
translation of tivo Futwds delivered, in the years 1794 and 1799, by the 
Kdazee ool Koozdt, and other law officers of the court of nizamut adavwlut, 
in answer to questions from that court, relative to the provisions of the law 
of Islam for Tazeer ; and punishment in cases of Shoobhah, 

“ Tézeerat, or the penalties of Tdzeer, which are less than those of Hudd, 
and the extent of which is not defined by the law, but left to the judgment of 
the Kdzee and govereign, are of two kinds: one of a private nature, being 
in satisfaction of individual rights; the other public, and considered to be the 
right of God, for the protection of his creatures. That which attaches to 
individual right may be excused by the person to whom the right appertains. 
That which is the right of God is enforceable by the sovereign and his aele- 
gates. But if the sovereign know that the offender has repented of his crime 
previously to the infliction of Ziézeer, he is authorized, to remit it. In cases 
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of a public nature the charge of a prosecutor is not essential and the person 
preferring a charge may be admitted as a witness, with another, to prove it. 
Tdzeer is incurred by any unlawful and injurious act; or, more strictly, by 
any forbidden action, for which no determinate legal penalty is due. In the 
retribution for illegal homicide, although individual right is predominant, yet 
the right of God likewise attaches, for the preservation of the lives of man- 
kind. What is written in law-books, that ° Kisds, or retaliation, is a private 
right, means only that the exaction of blood for blood, or limb for limb, 
under the legal provisions of Kisds, may be claimed as the right of the par- 
ties declared entitled thereto. But when Kisds is prevented by any circum- 
stance of exemption, if the magistrate, for the time being, judge it expedient, 
he may enforce the public right, by inflicting Tdzeer, less than the specific 
penalty fixed by the law. This is clearly stated in the Buhr-i-rdyik and 
other books of authority.’ If, therefore, retaliation of death cannot be ad- 
judged against a murderer, from the want of two credible witnesses, to esta- 
blish a legal conviction ; but a presumption of his guilt arises from the testi- 
mony of one credible witness, or of two witnesses of uncertain credit ; he may 
be legally subjected to Tazeer of imprisonment. It is further stated in the 
Futdwi-t-Adlumgeeree, that if a master kill his slave, the magistrate may 
inflict Tdézeer upon him: whence it appears, that the murderer being exempt 
from a sentence of Kisds or Diyut, from his being the master of the slain, is 
subject to discretionary punishment.” 

Futwé deliver.  ** The legal penalties of Hoodood and Kisds are barred from adjudication 

edn 179. by a slight doubt of the crime having been committed ; as well as by any 
circumstance of exception from the general rules, such as the relationship be- 
tween a father and son, when the former murders the latter; or one of a 
band of robbers being a minor or lunatic. But the discretionary punish- 
ment of Tazeer may be inflicted, if the magistrate judge it proper, notwith- 
standing the existence of a legal defect in the case. There are three degrees 
of imperfect evidence. The first produces Shuk, or uncertainty whether the 
charge be true or false. The second establishes Zun, or presumption that 
the accusation is true. The third excites Wuhm, or doubt against the truth 
and probability of the fact alleged.* The degree of Zun is admitted to be 
a ground of legal conviction and sentence, provided the mind receives a strong 
impression and assurance from it; in which case it is denominated Akbur- 
i-réee and Zun-i-ghalib. This degree of violent presumption amounts 
neatly to certainty ; and is fully described, as such, in the Ashbahd Nuzayir. 
The sum therefore of what has been mentioned upon imperfect evidence, is, 
that a penal sentence may be founded upon it, when, in the judgment of 
the magistrate, it affords strong ground of presumption that the crime 
charged has been committed by the party accused. In the Buhr-i-rdyik 
it is related, from the jurist Aboo Bukr Aamush, that when a person ac- 
cused of theft denies the charge, the magistrate may act to the best of 
his judgment upon the case. If he be impressed with a strong convic- 
tion that the prisoner has committed the theft ; and has the stolen property in 
his possession; he may inflict discretionary punishment, In the Moheet itis 
‘declared that the shedding of blood upon violent presumption is authorized. 
And a simijar declaration is contained in the Buhr-i-raytk, that it is held 


1 A quotation from the Buhr-i-rdyik, which has been already cited, is here intro- 
duced. It implies only that a person against whom there may be a presumptive impu- 
tation of murder, robbery, or assault, though insufficient for his legal conviction and. 
punishment, may be kept in confinement, till he evince repentance. 

2 This is the order of the original: though, according to the degrees of evidence 
stated, or the gradations of doubt, uncertainty, and belief, arising therefrom, that of 
Wuhm should rather have commenced, than concluded, the series, : 
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lawful to take away life upon strong presumptive proof. Thus if a man 
enter the house of another with a drawn sword, and the owner of the house 
entertain a firm belief that the other is come to kill him, he may put the 
stranger to death. Strong presumption is sometimes produced by the cir- 
cumstances of the case, without the testimony of witnesses. It'is accordingly 
noticed by the author of the Busr-i-rdyik, that in like manner as.a charge is 


proved by witnesses, or by the confession of the accused; so it is also esta-' 


blished by convincing circumstances. Thus if a man come out of a house 
with a bloody knife in his hand; and he appear terrified, and run away ; and 
the people immediately entering the house find a person whose throat has 
been recently cut; the blood dropping from it; and there be no other man 
in the house; these circumstances warrant a strong presumption that the 
man described is the murderer. A mere possibility of the person in question 
having cut his own throat, or that another may have cut his throat and esca- 
ped over. the wall, is too remote from probability to be relied upon. Strong 
presumption is likewise, at times, found in the testimony of witnesses, not 
amounting to legal proof; in which case Tézeer may be inflicted, though 
Hudd and Kisds are ptevented. Thus Kazee Khan says—‘“ An imputed 
murderer, robber, or assailant, may be imprisoned, till he show contrition. 
Upon which the author of the Buhr-i-rdyik observes, that the imputation 
(Ittshdm) should rest upon the evidence, either of two witnesses of unascer- 
tained credit, or of one credible witness. Upon such evidence therefore, 
though legally defective, if it produce a violent presumption that the accused 
is guilty of the crime alleged against him, Taézeer by imprisonment may be 
adjudged. But, on the contrary, if only a single witness of uncertain credit, 
or a known reprobate, have given testimony, the magistrate is not authorized 
to imprison the accused upon evidence of so doubtful a nature.” 

It has been observed, in the note to a preceding page, that the provisions 
of the Mohummudan law concerning rebels are more properly applicable to 
religious insurgents ; being intended for Mosulmans, who rise, in arms and 
force, against their rightful Jmdm, of the same persuasion, under some plea 
of a legal objection to his authority. The law respecting such is fully stated 
in the Hidayah,' and the authors of the Persian version of that work have 
introduced the chapter respecting Bagheean, or rebels, with a discrimination 
(taken from the Futh-ool-kudeer, and other authorities) of the several de- 
scriptions of persons who resist the authority of the rightful Zmdm,* as well 


1 See Trans. vol. 2, page 247. It is declared incumbent on the Zmam to endeavour 
to recal rebels to their allegiance, and show them what is right, in such manner that 
the misunderstanding which occasioned their defection may be removed ; because Alee 
thus conducted himself towards the people of Heerd, who rebelled. When levying 
troops, or in actual force and insurrection, they may be opposed; and if taken prison- 
ers, may be confined till they repent; but the whole of the provisions against Bugha- 
wont, or rebellion, view it rather as a religious, than a civil offence; and aim at preven- 
tion, or suppression, of the actual insurrection only ; without providing, by exemplary 
punishment, against the recurrence of similar attempts. 

2 Four descriptions are specified, viz—1. Those who withdraw their obedience 
from the Imdm, without any plea of right, whether they are in force or not; and who 
rob and murder Mosulmans; and put travellers in fear. These are called Kiéé ool 
turcek, or highway robbers; the law respecting whom has been already stated. 2. 
Those who, without force, rob and murder Mosulmans, and put travellers in fear; 
but act on some pretext of justification. These also are subject to the same legal 
penalties, as the robbers abovementioned. 3. Those who assemble, in a large bodys 
and possessing the means of open resistance, withdraw from their obedience to the 
Imam, on a plea which induces them to believe his title to the office invalid, and to 
justify war against him; whether such plea be founded on his tyranny oF infidelity. 
‘These are termed KhGrijee. They hold it lawful to kill Mosulmans, seize their pro- 
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as with a definition of the Zmdm so entitled; viz. a person in whom all the 
conditions of Jmémut are united; such as Islam, freedom, sanity of intellect, 
and maturity of age; who has been elected by a tribe of Mosulmans, as- 
senting to his holding the office; who desires to advance the faith of Islam, 
and to strengthen the Mosulman community ; under whom Mosulmans enjoy 
security of person and property, as well as protection of their women; who 
levies the established tithe and tribute according to law; who, out of the 
public treasury, pays what is due to learned men, preachers, judges, and ex- 
pounders of the law, lecturers and teachers, reciters of the Kordén, and others ; 
and who, in every respect, maintains the rights of Mosulmans, It is added 
that ‘* whoever does not answer this description is not a r7ghiful Imdém ; 
wherefore it is not incumbent to support him; but, on the contrary, it 
is a duty to oppose him; and make war upon him, till he adopt a right 
course, or be slain.”' Were the definition thus given of an Imdm 
ba hulk, or legitimate sovereign, and the right of opposing any other in the 
exercise of supreme authority, to be strictly maintained within the territorial 
possessions of the East India Company, it would be a question for serious 
consideration, whether the provisions of the Mohummudan law, concerning 
bughéwut, or rebellion, should be allowed to have any operation under the 
British Government; and the necessity of a new law, to supply the defects 
of the Mohummudan law, in the definition and punishment of crimes against 
the state, would be obvious.* But in the Buhr-i-rdyik, it is stated that 


perty,and enslave their women. They likewise question the faith of the companions 
of the Prophet. The law concerning them, according to the unanimous opinion of 
lawyers and traditionists, is the same as the law against rebels. 4. A party of Mosul- 
mans, who, in like manner, withdraw themselves from obedience to the rightful Imam ; 
bur do not hold it lawful to kill Mosulmans, seize their property, and enslave their 
women, as the Khériyees do. Persons who come within the fourth description are 
called Boghét; plural of Baghee, and derived from the word Bughee, which, in its 
original sense, means exaction, injustice, and opposition to right; and in the language 
of the law, is particularly applied to denote wrongful and illegal disobedience to the 
rightful Imam. It is so stated in the Futh ool kudeer.” 

' This is quoted in the Persian version of the Hidayah, from the Médun ool hukdyik, 
where it is stated to be copied from the Fizwdyid. The same definition of a rightful 
Imam, and sanction to oppose a person who does not come within it, are cited in the 
Humideeyah, as copied from the Khuzanut ool dirdyah, on the Fuwayid, or advantages 
of the Hidayah. It is cited in the same work, (the Humadeeyah) from the Kunz-oo’- 
dukayik, that the rebel (Baghee) is one who withdraws from obedience to the rightful 
Imém, on a presumption that he is justified in so doing, and that the Zmam has not a 
just title; although the ground of such presumption is erroneous. If he act with- 
out a pretext of this nature, he is subject to the ordinance against robbers.” Also from 
the Tuhkeek, that  Boghat (rebels) are a party of Mosulmans, who rise against a just 
Imam, and refuse submission to the authority of his officers, on a plea of right. If 
they have not such plea, the law respecting them is the same as concerning robbers 
and highway-men.” : 

* The expediency of a regulation for the purpose mentioned was suggested to the 
Governor General in Council, in the year 1801, by the Futwas of the law officers, 
upon the trials held in the preceding year, of the Nuw&b Shums 00’ doulah, and Meerza 
Jan Tupish. The former was convicted of ‘ attempts to enter into league with the 
sovereigns of other countries, for the purpose of subverting the British Government in 
Bengal; of endeavouring to connect himself with the zemindars of Behar, with a 
design of exciting an internal commotion; and of keeping up a treasonable correspond- 
ence.” The latter was convicted of the charge of treason preferred against him, ¢¢ in 
being joined in tite counsels of Shums oo’ doulah ; in instigating the sending petitions 
and letters to Sooltan Zum4n Shih and his ministers of state; in representing as a 
gteat advantage, to Shums oo’ doulah, the collusion of the zemindars of Soobah 
Azeemabad, on the strength of a Mokhiarnamah (written power) from them, which was 
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“‘ by an Imam, is intended the Sooltdn, or his deputy (Ndyib ;) and, in the 
Futdéwd of Kazee Khan it is copied from the Styur, as the opinion of the 
learned, that a Soolidn derives his authority from two sources; one, election, 
namely the choice of a number-of respectable Mosulmans; the other, exer. 
cise of power over his subjects, so as to hold them in awe and fear of his 
government ; without which, election is not sufficient to establish sove- 
reignty.”’ It has been already observed that the British dominions in India 
are considered to form part of a Mosulman Empire, from the nominal ac. 
knowledgment of the King of Dehly, in whose name the coin is struck, as 
well as from the administration of Mosulman law and the appointment of 
Kazees in execution of it. On these accounts, and it may now be added, on 
the substantial ground of the protection afforded by the British arms to the 
representative of the house of Tymoor, the territory of the, East India Com. 
pany is considered to be Dér-ool Isldm, and the Mohummudan law officers, 
under that consideration, have, in several Futwdés, upon trials for treason and 
insurrection against the established government, held the provisions for 
Bughdwut to be applicable. They have indeed rather erred, in straining the 
application of them to cases for which they were not intended ; and as they 
do not authorize more than imprisonment, except during actual resistance, or 
for the purpose of quelling an open rebellion, (when prisoners and fugitives 
may be put to death, if it appear necessary) the convicts have been declared 
liable to less punishment, under the special rules of Tdzeer for Bughéwut, 
than might have been inflicted, at the discretion of the ruling power, and its 
judiciary delegates, on the general principles of Seedsut.' It will be sufficient 


a mere forgery, and without foundation.” ‘Yet in both cases the prisoners were de- 
clared by the Furwds of the law officers, of the special court who tried them, and of 
the nizamut adawlut, liable only to « imprisonment, until they should show signs of 
repentance, to the satisfaction of the ruling power;” and the sentence accordingly 
passed upon each of them by the court of nizamut adawlut was * to be imprisoned 
until the Governor General in Council shall be satisfied with the sincerity of his re- 
pentance.” Upon the exposition of the Mohummudan law which governed this sen- 
tence, the Governor General in Council (in a letter to the nizamut adawlut, dated the 
9th July, 1801,) observed, that ‘ the principle, on which this interpretation of the law 
is founded, appears to be, that the invasion of foreign powers, whom the criminals had 
solicited to attack the British possessions, and the plans of the same criminals for ex- 
citing internal insurrection in those possessions, had not been actually carried into effect. 
Under the native administration, this defect in the law would probably have been sup- 
plied by the exercise of that arbitrary power uniformly assumed in such cases by the 
Mohummudan Government. But as the British Government has wisely and honorably 
precluded itself from the exercise of such power, and has bound itself to administer 
justice according to the Mohummudan law, until that law shall be expressly altered, it is 
evident that the British power in India must be continually exposed to the most serious 
danger, unless this obvious defect of the Mohummudan law, with regard to the punish- 
ment of crimes committed against the state, be corrected.” His Excellency in Council 
accordingly desired, ‘ that the court would be pleased to prepare for his consideration 
a draught of a regulation, framed with a view to the object above stated ; conforming, 
as far as local circumstances might admit, to the principles of the English law, with 
tegard to the crime- of treason, both in the definition of the crime, and im the punish- 
ment to be inflicted on persons who shall be convicted of it.” The draught of “a regu- 
lation to supply the defects of the Mohummudan law, in the definition and punishment 
of crimes against the state,” was, in pursuance of the above, submitted by the court 
of nizamut adawlut to the Governor General in Council, on the 12th October, 1803. 
But it was deemed sufficient, for the present, to enact Regulation 10, 1804, cited at 
length in the sequel, «« for declaring the powers of the Governor General in Council to 
provide for the immediate punishment of certain offences against the state by the sen- 
tence of courts martial.” ; . 
The cases of Shums-oo-doulah and’ Meerza Jan Tupish have been mentioned in 
a former note. The persons who were brought to trial, for having been concerned 
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to add, in this place, that the law of Bughdwut, being intended for Mosul. 
man insurgents, is not applicable to Zimmees, or infidel subjects, unless they 
act in subordination to a Mosulman rebel, as his soldiers, or co-adjutors. 
This is expressly stated in the Fut,h-ool-kudeer, as follows :—“ If a party of 
Zimmees seize a place, and prepare for war, they are enemies (Ah/-i-hurb) 
not rebels. But if rebels (AhLi-bughee) apply for assistance to Zimmees, 
and the latter consequently aid the former in war, the allegiance of the infidel 
subjects is not destroyed thereby: in like manner as the junction of a party 
of rebels (Mosulmans) to support Zimmees in battle, is not destructive of 
their faith: and they are subject only to the punishment of rebellion. If 
however a Zimmee subject serve an army of hostile infidels as a spy, he is 


liable to be put to death ; as by such service he is joined with them in actual 
hostility.” 


with Vizeer Alee, in his conspiracy against the Government, which took place at 
Benares in January, 1799, being also charged as accomplices with him in the murder 
of Mr. Cherry, and in other murders and acts of violence, Meerza Bég, and others, 
convicted of having accompanied Vizeer Alee, in arms, to Mr. Cherry’s house, on 
the day of the massacre, were declared ‘ liable to Tézeer, at the discretion of the 
ruler of the country ;” and Meerza Bég, who appeared to have taken an active part in 


the massacre, was sentenced by the nizamut adawlut, on the 5th August, 1799, to 
suffer death. 
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PROVISIONS FOR CRIMES AND PUNISHMENTS, IN 
AMENDMENT OF THE MOHUMMUDAN LAW. 


Measures adopted before the Year 1793. 


To some, who peruse the foregoing statement of the Mohummudan Refections 
criminal law, its provisions may appear so ill calculated for the ends of public "P02 te state- 
justice, as to suggest the expediency of their total abrogation ; and of sub- hummudan 
stituting for them a new code of laws, founded on those of England, or of Sirisined im’ 
some other country, where the principles of legislation and good government the preceding 
are better known, both in theory and practice, than they could be to the “"” 
people who, nearly twelve centuries ago, became subject to the arms, religion, 

and policy of Mohummud ; or to those who have been since forced to ac- 
knowledge the arbitrary sway of his successors. Such, undoubtedly, would 

have been the opinion of a revolutionary French Government, had it been 

the fate of the natives of India to receive a system of internal administration 

from France in the year 1793; the year in which Louis the XVI was be- 

headed, and the state declared a republic, But such were not the sentiments An wien the 
of those who framed the laws and regulations comprised in the Bengal code which appear 
of 1793. It is the remark of an eminent writer upon legislation ;*—That ‘ have nit: 
“ a true politician always considers how he shall make the most of the exist- tih Govern- 
ing materials of his country. A disposition to preserve, and an ability to etait 
improve, taken tagether, would,” he says, ‘‘ be my standard of a statesman.” the Mohnr:- 
And, in another place, after pointing out the fatal consequences to be ex- paces 
pected from the arbitrary proceedings of the French national assembly, who, 

to evade difficulties in remedying the errors and defects of old establishments, 
commenced their schemes of reform with abolition and destruction, he adds 4. 41) 4 pe. 
the following just observations ; which are here quoted at length, as appear- neralls in the 
ing apposite to the introduction of the system of law and internal government, ie Gente 
now established within the territory of the East India Company, subject to admantatin 
the immediate authority of the Government of Fort William ; and extended, within the tei- 


in a great degree, to the whole of the Company’s possessions, under the ptories ot the 
: Company 


™ Mr. Burke, in his Reflections on the French Revolution. 
2P 
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Quotation Presidencies of Fort St. George and Bombay. “ At once to preserve and 
front vege. to reform is quite another thing. When the useful parts of an old establish- 
flectionsonthe ment are kept, and what is superadded is to be fitted to what is retained, a 
luton." vigorous mind, steady persevering attention, various powers of comparison 
and combination, and the resources of an understanding fruitful in expedients, 
are to be exercised; they are to be exercised in a continued conflict with the 
combined force of opposite vices ; with the obstinacy that rejects all improve- 
ment, and the levity that is fatigued and disgusted with every thing of which 
it is in possession. But you may object.—‘ A process of this kind is slow. 
It is not fit for an assembly, which glories in performing in a few months’ the 
works of ages. Such a mode of reforming, possibly, might take up many 
ears.’ Without question it might, and it ought. It is one of the excel- 
encies of a method in which time is amongst the assistants, that its operation 
is slow, and in some cases almost imperceptible. If circumspection and cau- 
tion are a part of wisdom, when we work only upon inanimate matter ; surely 
they become a part of duty too, when the subject of our demolition and con- 
struction is not brick and timber, but sentient beings, by the sudden alteration 
of whose state, condition, and habits, multitudes may be rendered miserable. 
But it seems as if it were the prevalent opinion in Paris, that an unfeeling 
heart, and an undoubting confidence, are the sole qualifications for a perfect 
legislator. Far different are my ideas of that high office. The true lawgiver 
ought to have an heart full of sensibility. He ought to love and respect his 
kind, and to fear himself. It may be allowed to his temperament to catch 
his ultimate object with an intuitive glance; but his movements towards it 
ought to be deliberate. Political arrangement, as it is a work for social ends, 
is to be only wrought by social means. There mind must conspire with 
mind. Time is required to produce that union of minds which alone can 
produce all the good we aim at. Our patience will atchieve more than our 
force. If I might yenture to appeal to what is so much out of fashion in 
Paris, I mean to experience, I should tell you, that in my course I have 
known, and, according to my measure, have co-operated with, great men ; 
and I have never yet seen any plan which has not been mended by the ob- 
servations of those who were much inferior in understanding to the person 
who took the lead in the business, By a slow, but well sustained progress, 
the effect of each step is watched; the good or ill success of the first gives 
light to us in the second; and so, from light to light, we are conducted 
with safety through the whole series. We see that the parts of .the system 
do not clash. The evils latent in the most promising contrivances are pro- 
vided for as they arise. One advantage is as little as possible sacrificed to 
another. We compensate, we reconcile, we balance. We are enabled to 
unite into a consistent whole the various anomalies and contending principles 
that are found in the minds and affairs of men. From hence arises, not an 
excellence in simplicity, but one far superior, an excellence in composition. 
Where the great interests of mankifid are concerned, through a long succes- 
sion of generations, that succession ought to be admitted into some share in 
the copncils which are so deeply to affect them. If justice requires this, the 
work itself requires the aid of more minds than one age can furnish. It is 
from this view of things that the best legislators have been often satisfied with 
the establishment of some sure, solid, and ruling principle in government ; 
a power like that which some of the philosophers have called a plastic 
nature ; and having fixed the principle, they have left it afterwards to its 
own operation.” 
liow tar the ~~ The views and principles thus stated appear to have influenced the British 
ple eked” Government in India, throughout all its attempts to improve the laws which 


appeal tohave it found in force at the periods of its territorial acquisitions ; particularly its 
intinenced the 
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endeavours to render the administration of criminal justice more adequate to attempts of 
the due attainment of the important objects intended by it, Instead of abro. te BrushGo 
gating the Mohummudan criminal law, which, however defective, had been Indica ¢6 nie 
long in force, and was therefore known to the people ; the administration of Prov te laws 
criminal justice was, for some years after the Company's acquisition of the torce, espe- 
Deewany grant, left, as formerly, to the Nézim ; and the influence only of {7),1,."" 
the Company’s servants was exerted to remedy the deficiencies of the law, on of cnm 
or promote the due execution of it, as appeared requisite itt the cases that ™!""* 
occurred. By the judicial regulations which were proposed by the com- Judicial Regu- 
mittee of circuit on the 15th August, 1772, and adopted by the President 27°" 
and Council on the 21st of that month, a court of crintinal judicature was 
established in each district, under the denomination of Phoujdarry Adavlut, 

in which a Kdzee and Mooftée, with the assistance of two Moulavies, as 
expounders of the law, were appointed to try persons charged with crimes 

and misdemeanors ; and _it was also declared to be the duty of the collector 

of the district, ‘to attend to the proceedings of this court, so far as to see 

that all necessary evidences are summoned and examined ; that due weight 

is allowed to their testimony ; and that the decision passed is fair and impar- 

tial, according to the proofs exhibited in the course of the trial ; and that no 

causes be heard or determined but in the open court regularly assembled.” 

A superior court of criminal jurisdiction was, at the same time, established 

at Moorshedabad, (then considered the capital,) under the designation of 

Nizamut Sudder Adawlut, in which was to preside a chief officer, having the 

title of Dardéghah, on the part of the Nazim, assisted by the chief Kdzee, 

the chief Mooftee, and three capable Moulavies ; whose duty it was declared 

to be, “ to revise all the proceedings of the Phoujdarry Adawlut ; and in 

capital cases, by signifying their approbation or disapprobation thereof, with 

their reasons at large, to prepare the sentence for the warrant of the Nazim.” 

A control over the proceedings of this court, similar to that vested in the 

collectors of districts over the Phoujdarry Adawluts, was lodged in the chief 

and council at Moorshedabad ; and the object of such control was stated to 

be ‘ that the Company’s administration, in character of King’s Dewan, may 

be satisfied, that the decrees of justice, on which both the welfare and safety 

of the country so materially depend, are not injured or perverted by the 

effects of partiality or corruption.” But the only alteration in, or rather \ddton t 
addition to, the provisions of the Mohummudan criminal law, made by these com of th 
primary regulations of the British Government, was contained in the 35th Mohwum su 
article ; to the following effect : “ That, whereas the peace of this country hath, mir ee 
for some years past, been greatly disturbed by bands of decoits, who not only ‘<#latu © 
infest the high roads, but often plunder whole villages, burning the houses, Corie, . a 
and murdering the inhabitants ; and whereas these abandoned out-laws have '°”"""* 
hitherto found means to elude every attempt, which the vigilance of Govern- 

ment hath put in ferce, for detecting and bringing such atrocious criminals 

to justice, by the secrecy of their haunts, and the wild state of the districts, 

which are most subject to their incursions ; it becomes the indispensable duty 

of Government to try the most rigorous means ; since experience has proved 

every lenient and ordinary remedy to be ineffectual. That it be therefore 

resolved, that every such criminal, on conviction, shall be carried to the vil- 

lage to which he belongs; and be there executed, for a terror and example 

to others ; and for the further prevention of such abominable practices, that 

the village, of which he is an inhabitant, shall be fined, according to the 

enormity of the crime; and each inhabitant according to his substance ; and 

that the family of the criminal shall become the slaves of the state ; ard be 

disposed of, for the general benefit and convenience of the people, according 


to the discretion of the Government.” The grounds upon which the above Grams st 
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severe rule was suggested by the committee of circuit, are stated in the fol- 
lowing extract from their letter to the President and Council, dated 15th 
August, 1772. ‘ We have judged it necessary to add to the regulations, 
with respect to the courts of Phoujdarry, a proposal for the suppression and 
extirpation of decoits, which will appear to be dictated by a spirit of rigor 
gna violence, very different from the caution and lenity of our other propo- 
sitions ; as it in some respects involves the innagent with the guilty. We 
wish a milder expedient could be suggested ; but we much fear that this evil 
has acquired a great degree of its strength, from the tenderness and mode- 
ration which our Government has exercised towards these banditti, since it 
has interfered in the internal protection of the provinces. We confess that 
the means which we propose can in no wise be reconcilable to the spirit of 
our own constitution ; but until that of Bengal shall attain the same per- 
fection, no conclusion can be drawn from the English law, that cam be pro- 
perly applied to the manners or state of this country. The decoits of Bengal 
are not, like the robbers in England, individuals driven to such desperate 
courses by sudden want: they are robbers by profession, and even by birth ; 
they are formed into 5 Sone communities, and their families subsist by the 
spoils which they bring home to them ; they are all, therefore, alike, criminal 
wretches, who have placed themselves in a state of declared war with our 
Government, and are therefore wholly excluded from every benefit of its 
laws. We have many instances of their meeting death with the greatest’ in- 
sensibility ; it loses therefore its effect as an example : but when executed in 
all the forms and terrors of law, in the midst of the neighbours and relations 
of the criminal ; when these are treated as accessaries to his guilt, and his 
family deprived of their liberty, and separated for ever from each other ; 
every passion, which before served as an incentive to guilt, now becomes 
subservient to the purposes of society, by turning them from a vocation, in 
which all they hold dear, besides life, becomes forfeited by their conviction : 
at the same time, their families, instead of being lost to the community, are 
made useful members of it, by being adopted into those of the more civilized 
inhabitants. The ideas of slavery, borrowed from our American colonies, 
will make every modification of it appear, in the eyes of our countrymen in 
England, a horrible evil. But it is far otherwise in this country : here slaves 
are treated as the children of the families to which they belong ; and often 
acquire a much happier state, by their slavery, than they could have hoped 
for by the enjoyment of their liberty ; so, that, in effect, the apparent rigor, 
thus exercised on the children of convicted robbers, will be no more than a 
change of condition, by which they will be no sufferers ; though it will ope- 
rate as a warning on others; and is the only means, which we can imagine, 
capable of dissipating these desperate and abandoned societies, which subsist 
on the distress of the general community.” 

It seemed proper to exhibit at length the reasons whjch influenced legal 
provisions so penal as those contained in the 35th article of the Regulations 
of 1772; and in justification of such part of them as relate to the convicted 
offender himself, it may be remarked, that they are strictly consistent with 
the Mohummudan law of Seedsut, as explained in the preceding section. 
The fine upon the village, of which the offender is an inhabitant, might also 
be justified, if regulated by a due regard to circumstances ; especially to a 
neglect of means, either of preventing the commission of the offence, or of 
apprehending the offender. But the disposal of the family of the criminal, 
to pass their lives in slavery, without proof of their participation in the 
criminality upon which so heavy a sentence is grounded, cannot be reconciled 
with justice or humanity ; and it must therefore be satisfactory to note, that 
if this part of the rule was (under the discretion vested in the Government) 
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ever enforced ; it has long since ceased to operate.’ A restriction indeed in the 
application of the stated penalty, to professed robbers, and murderers, appears 
to have been introduced by Mr. Hastings, in the next year, 1773 ; and he, 
at the same time, submitted to the consideration of Government, in the form 
of queries for determination, sundry points, upon which the Mohummudan 
law, or the dispensation of it by the existing courts of judicature, had been 
found repugnant to the principles, or inadequate to the ends, of justice. 
His letter upon this subject, dated the 10th July, 1773, is so explicit ; and 
demonstrates so particular an attention to the principal defects of the Mosul- 
man criminal law, at an early period after the administration of justice, in 
Bengal, came under the superintendence of the British Government ; that it 
appears to merit insertion at length in this place. 

‘* The term decoif, in its common acceptation, is too generally applied to 
robbers of every denomination ; but properly belongs only to robbers on the 
highway, and especially to such as make it their profession, of whom there 
4re many in the woody parts of the district of Dacca, and on the frontiers of 
the province ; a race of outlaws who live, from father to son, in a state of 
warfare against society ; plundering and burning villages and murdering the 
inhabitants. These were intended by the Board, in the 35th article of their 
judicial regulations, which declares that all such offenders shall suffer death, 
and their Families be condemned to perpetual slavery. Severe and unjust as 
this ordinance may seem, I am convinced that nothing less than the terror of 
such a punishment will be sufficient to prevail against an evil, which has ob- 
tained the sanction and force of hereditary practice, under the almost avowed 
protection both of the zemindars of the country, and the first officers of the 
Government. Yet if a careful distinction be not made, the raiat, who, im- 
pelled by strong necessity, in a single instance, invades the property of his 
neighbour, will, with his family, fall a sacrifice to this law ; and be blended 
in one common fate with the professed decoit, or the murderer. In the 
Jfoujdarry trials nothing appears but the circumstances of the robbery for 
which the prisoner is arraigned. That he is a decoit is taken upon presump- 
tion, and all the world are his enemies. The Moulavies in the provincial 
courts refuse to pass sentence of death on decoits, unless the robbery com- 
mitted by them has been attended with murder. They rest their opinion on 
the express law of the Kordn, which is the infallible guide of their decisions. 
The court of nizamut, under whose review the trials pass, and whose province 
it is to prepare the Pwtwds for the final sentence and warrant of the Ndzim, 
being equally bound to follow the Mohummudan law, confirm the judgment of 
the provincial court. The Mohummudan law is founded on the most lenient 
principles, and an abhorrence of bloodshed. This often obliges the sovereign 
to interpose, and by his mandate to correct the imperfection of the sentence, 


* The regulations cited are inserted in the 6th Report of the Committee of Secrecy 
appointed by the House of Commons in 1778; but may be more conveniently re- 
ferred to in the Appendix, or 3d vol. of Sir E. Colebrooke’s Digest of Regulations, 
published in 1807; in which the judicial, revenue, commercial, and other regulations 
of the Bengal Government, passed antecedently to those‘of 1798, have heen collected 
under separate heads; and furnish the most useful and ready means of ascertaining 
what rules were in force, at any period, upon the several subjects to which they relate. 
In like manner the 1st and 2d vols. of this meritorious public work (in which the regu- 
lations enacted from the commencement of 1793, to the end of 1806, are abstracted» 
and digested under distinct heads, alphabetically arranged) must afford to the Company's 
civil servants, in every department, an easy access to the rules prescribed for their 
guidance ; and must essentially promote a general and correct knowledge of the now 
voluminous code of regulations in force. It may be hoped that the utility of this work 
will suggest a continuation of it; or the publication of a new edition (which might be 
considerably abridged) brought down to a recent period. 
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to’ prevent the guilty from escaping with impunity, and'to strike at the root 
oP uch dincdecs 3 the-law will not feel Ios worthy of remark, that 
the instances, which are recorded in history, of strict and exemplary justice in 
the princes of that religion, are all of the most sanguinary kind ; and inflicted 
without regard to the law, and generally without any regular process or form 
of trial. I should be sorry to recommend an example of such rigor for the 
practice of our Government. I mean only by this short discussion to show, 
that it is equally necessary and conformable to custom, for the sovereign 
power to depart in extraordinary cases from the strict letter of the law, and 
to recommend the same practice in the cases now before us. I offer it there- 
fore as my opinion, that the punishments decreed by this Government against 
professed and notorious robbers be literally enforced ; and where they differ 
from the sentences of the adawlut, that they be superadded to them by an 
immediate act of Government; that every convicted felon, and murderer, 
not condemned to death by the sentence of the adawlut, and every criminal 
who has been already sentenced either to work during life uponrthe roads, or 
to suffer perpetual imprisonment, be sold for slaves, or transported as such 
to the Company’s establishment at Fort Marlborough ; and that this regula- 
tion be carried into execution by the immediate orders of the Board, or by an 
office instituted for that purpose in virtue of a general order or commission 
from the Ndzim. By these means the Government will be released from a 
heavy expense in erecting prisons, keeping guards in monthly pay, and in the 
maintenance of accumulating crowds of prisoners. The sale of the convicts 
will raise a considerable fund, if these disorders continue. If not, the effect 
will be yet more beneficial. The community will suffer no loss by the waat 
of such troublesome members, and the punishment will operate as an example 
much more forcible and useful than imprisonment, fines, or mutilation. 
The former, to a people addicted to their ease, and who see in such a con- 
dition only an exemption from the necessity of daily labor, loses much of its 
terror. Fines fall with unequal weight on the wealthy and on the indigent. 
They are unfelt by the first ; they prove equivalent to utter ruin or perpetual 
imprisonment to the last. And mutilation, which is too common a sentence 
of the Mohummudan courts, though it may deter others, yet renders the cri- 
minal a burthen of the public, and imposes on him the necessity of perse- 
vering in the crimes which it was meant to repress,” 

“ T beg leave to subjoin the following queries for your determination, as 
they have occurred to me in the proceedings of the adawlut already referred 
to. Ihave annexed my opinion to each. 

‘Ist. Whether the Fuiwd, or decree of the nizamut adawlut, after it shall 
have received the confirmation of the Ndzim, shall be carried into execution 
precisely in the terms of his warrant, or whether this Government shall inter- 
fere in adding to, or commuting, the punishment, in cases'wherein it shall 
appear inadequate to the crime, or ineffectual as a check ?”” 

“ Although we profess to leave the Ndzim the final judge in all criminal 
cases, and the officers of his courts to proceed according to their own laws, 
terms, and opinions, independent of the control of this Government ; yet 
many cases may happen in which an invariable observance of this rule may 
prove of dangerous consequence to the power by which the Government of 
this country is held, and to the peace and security of the inhabitants. When- 
ever such cases happen, the remedy can only be obtained from those in whom 
the sovereign power exists. It is on these that the inhabitants depend for 
protection, and for the redress of all their grievances ; and they have a right 
to the accomplishment of this expectation, of which no treaties nor casuistical 
distinctions can deprive them. If therefore the powers of the nizamut cannot 
answer these salutary purposes; or, by an abuse of them, which is much to 
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be apprehended from the pregent reduced state of the N4zim, and the little 
interest he has in the general welfare of the country, shall become hurtfy] 
to it ; I conceive it to be strictly conformable to justice and reason, to inter. 
pose the authority or influence of the Company, who, as Dewan, have an in- 
terest in the welfare'of the country; and as the governing power, have 
equally a right and obligation to maintain it. I am therefore of opinion, 
that whenever jt shall be found necessary to supersede the authority of the 
Nazim, to supply the deficiencies, or to correct the irregularities, of his courts, 
it is the duty of this Government to apply such means as in their judgment 
shall best promote the due course and ends of justice; but that this license 
ought never to be used without an absojute necessity, and after the most so- 
lemn deliberation. In many cases it may not be-difficult to obtain the 
Nabob’s warrant for such deviations from the ordinary practice, as may be 
requisite ; and it were to be wished, that they could be always enforced by 
his authority ; but I.see so many ill consequences, to which this would be 
liable, both from his assent and from his refusal, that I am rather inclined to 
propose, that every act of this kind be superadded to his sentence by our own 
Government. Although this is my opinion upon the question as it respects 
the rights of justice, and the good of the people, I am sorry to add, that 


every argument of personal consideration strongly opposes it, having but too . 


much reason to apprehend, that while the popular current prevails, which 
over-runs every sentiment of candor towards the Company and its agents, it 
will be dangerous both to our character and fortunes to move a step beyond 
the plain and beaten line ; and that, laudable as our intentions were, we have 
already done too much. My duty compels me to offer the advice which I 
have given ; and to that I postponé every other consideration.” 

‘6 2d, Whether the‘distinction which is made by the Mohummudan law, 
between murder perpetrated with an instrument formed for shedding blood, 
and death caused by a deliberate act, but not by the means of an instrument 
formed for shedding blood, shall be admitted ; and whether the fine imposed 
on the latter shall be allowed as a sufficient punishment ?”” 

‘¢ If the intention of murder be clearly proved, no distinction should be 
made with respect to the weapon by which the crime was perpetrated. The 
rourderer shoyld suffer death, and the fine be remitted. I am justified in this 
opinion by good authorities, even among the Mosulmans, although the 
practice is against it. I will venture to appeal to the abstract of the proceed- 
ings which accompanies this for a proof of the inequality and injustice of the 
decisions founded on this strange distinction ; besides the evil tendency which 
it derives from the little dread an indigent offender feels of a penalty which 

he knows can never be literally inflicted upon him ; and which I fear is fre- 


quently the cause of murder, as it serves to screen the crime of robbery with . 


no additional consequence to the criminal. I beg leave t# quote an instance 
in the proceedings above referred to. A man held the head of a child under 
water till it was suffocated, and made a prize of her clothes and the little 
ornaments of silver which she wore. It was evident that his object was no 
more than robbery, and murder the means both of perpetrating and conceal- 
ing it. There is too much cause also to suspect the extraordinary manner, in 
which the murder was committed, was suggested by the distinction made by 
the law in question, by which he was liable to no severer retribution than for 
the simple robbery ; whereas he would have been sentenced to suffer death, 
had he killed the deceased with a knife or a sword, although he might have 
been impelled to it by sudden passion, and not premeditated design. Yet for 
this horrid and deliberate act, he is pronounced guilty of manslaughter only ; 
and condemned to pay the price of blood, which seems invariably fixed at 
the sum of rupees 3333 5 4. 
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“ 3d, Whether the punishment decreed by the 35th article of the judicial 
regulations, formed by the Board, shall be carried into execution without 
the sentiments of the nizamut adawlut, or the warrant of the Ndézim ; and in 
what manner ¥” 

*© Upon this question I have already declared my opinion in the affirmative. 
I would recommend that every case, to which this ordinance may be applied, 
be Jaid before the Board, and their sanction obtained for its being carried into 
execution. I submit it to their consideration, whether it may not be expe- 
dient to appoint some office, which shall have it in special charge to record 
such extraordinary proceedings, to prepare them for the judgment of the 
Board, and to execute their orders upon them. 

‘¢ 4th. Whether the privilege granted by the Mohummudan law to the 
sons or nearest of kin, to pardon the murderers of their parents or kinsmen, 
shall be allowed to continue in practice? or in what manner the Government 
shall proceed in cases of this kind, if it shall be judged expedient to make an 
example of the criminals, in opposition to the letter of the law, and the sen- 
tences of the court of adawlut ?” 

‘« This law, though enacted by the highest authority which the professors 
of the Mohummudan faith can acknowledge, appears to be of barbarous con- 
struction, and contrary to the first principle of civil society, by which the state 
acquires an interest in every member which composes it, and a right in his 
security. It is a law, which, if rigidly observed, would put the life of every 
parent in the hands of his son; and by its effect on weak and timid minds, 
which is the general character of the natives in Bengal, would afford a kind 
of pre-assurance of impunity in those who were disposed to become obnoxious 
to it. If the Ndzim cannot be influenced to abolish totally this savage pri- 
vilege, which we know is not universally admitted ; or the courts of justice 
to diffuse it; Iam of opinion that the Government should interfere, by its 
own authority, to prevent its taking effect, by causing the sentence to be 
executed, without leaving an option in the children or kinsmen to frustrate it 
by their pardon.” 

*¢ 5th. Whether the law which enjoins the children, or nearest of kin to 
the person deceased, to execute the sentence passed on the murderers of their 
parents or kinsmen, on account of its tendency to cause such crimes to pass 
with impunity, shall be permitted to continue, or whether it shall not be abo- 
lished by a formal act of Government ?” 

‘ This law, supposed of the same divine original, is yet more barbarous 
than the former; and in its consequences more impotent. It would be dif- 
ficult to put a case, in which the absurdity of it should be more strongly 
illustrated, than in one now before us, of a mother condemned to perish by 
the hands of her own children for the murder of her husband. Their age 
is not recorded, but by the circumstances, which appear in the proceedings, 
they appear to be very young. They have pardoned their mother. They 
would have deserved death themselves, if they had been so utterly devoid of 
every feeling of humanity, as to have been able to administer it to her who 
gave them life. Iam of opinion, that the courts of justice should be inter- 
dicted from passing so horrid a sentence, by an edict of the Ndézim, if he will 
be persuaded to it; by the Government, if he refuses.”  ° 

“6th. Whether fines, inflicted for manslaughter, shall be proportioned 
to the nature of the crime, as the Mohummudan law seems to intend; or 
both to the nature and degree of the crime, and to the substance and means 
of the criminal ?” 

“If the fine exceeds the means of the criminal it must deprive the 
sai his service, and prove a heavier punishment than the law has de- 
creed him.” 
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‘7th. Whether the fines shall be paid to the Ndgim, or taken by the 
Company as Dewan? or, whether they shall not be set apart for the main. 
tenance of the courts and officers of justice, and for the restitution of the 
losses sustained by the inhabitants from decoits or thieves ?” 

** Tt may be dangerous to admit of such a right in the Ndzim. It cannot 
be better or more equitably employed, than for the uses expressed in the 
concluding terms of the question.” 

«* Although it was incumbent upon me to deliver my own opinion upon the 
above references, while I requested that of the Board, I have offered it with 
diffidence, and I confess with some reluctance, knowing the objections to 
which every kind of innovation is liable, but more especially in the established 
laws, or forms of justice. But I conceive, that the points which I have 
offered to your consideration will be found, in reality, not so much to regard 
the laws in being, as the want of them ; a law which defeats its own ends 
and operation being scarce better than none. Whatever your determination 
shall be concerning them, I shall most readily acquiesce in, and shall give my 
heartiest assistance to its effectual execution.” 

On the 3ist August, 1773, the other members of the Government, having Opinion of the 
considered the letter addressed to them by Mr. Hastings, recorded their vier members 
opinion upon it in the following terms :—‘* The Board are fully sensible of ment upon the 
the justness and propriety of the President’s remarks upon the criminal law Foy '}y "Mr 
of this country : their sentiments in general coincide with his : and they are Hasting: 
equally convinced with him of the absolute necessity that a power should 
exist to control and superintend the sentences of the Mohummudan judges ; 
and where the letter of the law appears clearly repugnant to the principles of 
good government and common sense, to apply such a remedy as the case may 
require ; for without this interposition, it is evident, from the instances given 
by the President, that the most atrocious criminals might escape with im- 
punity, by means of a precaution in the manner of perpetrating the crime ; 
by the privilege enjoyed by individuals of remitting the punishment; and by 
the many nice distctions which the expounders of the Kordn have intro- 
duced. In order to prevent these abuses, and to provide a remedy for extra- 
ordinary evils, the sovereign power, in every Mohummudan state, has reserved 
to itself the right of interposing with its authority; and of issuing such 
mandates as are evidently necessary for the benefit of society; and for that 
personal security which every member of a community is entitled to. In this 
country it has not only been the custom, but seems to be a maxim interwoven 
in the constitution, that every case of importance, where the precise letter of 
the law would not reach the root of the evil, should be submitted to the 
judgment of the Hakim, or ruler of the country, by an express reference 
added to the sentence. In a point however of so delicate and important a 
nature, the Board would wish to consider it with the benefit of the presence 
and councils of the President ; and be furnished with the fullest information 
before they come to any determinate resolution. They are sensible of that 
difficult situation in which they are placed; and would wish, with the Presi- 
dent, that where a deviation from the strict letter df the law becomes indis- 
pensable, it could be enquired into by officers appointed by the Nazim, and 
enforced by his warrants.” 

The President was accordingly requested to ascertain the sentiments of the The mvzamut 
Newab, and his officers, upon the subject under consideration ; and as, in nara 
consequence of the abolition of the controlling council of revenue at Moore blshed at 
shedabad, the nizamut adawlut had, in the preceding year, been removed to in 172, 1c. 
the Presidency, it was proposed, with a view to prevent the delay experiencec, eed to Dal: 
in transmitting the Futwds of the nizamut adawlut for the Newab's warrant, same year, and 


: ; ‘dei ith the Daroghal 
that a person on his part should oe appointed to reside in Calcutta, with of placed 
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under the con- authority to affix the Ndzim’s seal to warrants issued for the execution of 
trolof the Go- sentences approved by the law officers of the nizamut adawlut. This ar- 
rangement was accordingly adopted, with the consent of the Beegum, on the 
part of the minor Newab ; and Sudr-ool-huk Khan, the Daroghah of the 
nizamut adawlut, being appointed to the Needbut of this branch of the 
nizamut, the President of the Council was requested ‘‘ to superintend him in 
the exercise of his office ; as well in revising sentences of the adawlut ; as in 
passing the warrants and affixing the seal.’”’ This superintendence vested in 
the President and Governor a general control over the administration of 
criminal justice ; and it appears from the public records to have been assidu- 
ously and beneficially exercised by Mr. Hastings, during a period of eighteen 
police esta- months (in the course of which, viz. on the 19th April, 1774, a new police 
foujdars, tana- eStablishment, consisting of foujdars, tanadars, and pikes, was provided ;') 
dats, and | but on the 14th April, 1775, he desired to relinquish his trust, as finding the 
edin 1774. duty of it too heavy, and the responsibility too dangerous. The superin- 
eveerintane tendence and control of the administration of criminal justice were, in conse- 
mal yjastion’ quence, transferred to Mohummud Ruza Khan; who, in October, 1775, 
traniferred fo was, at the recommendation of the Governor and Council, appointed Nail 
Mohummud Nézim, as well as guardian of the young Newdb Mobé4ruk oo-Doulah ; 
Kazi Khén, @ ond the court of nizamut adawlut was removed back from Calcutta to 
in775.  Moorshedabad.* 


Establishment On the 6th of April, 1781, the establishment of foujdars and tanadars, 
of fousdars and which had not been found to produce the good effects intended by this insti- 
lished; and tution, was abolished; and the judges of the court of dewanny adawlut were 
ie joie. * invested with the power, as magistrates, of apprehending decoits, or per- 
of the aewan- sons charged with the commission of any crimes, or acts of violence, within 
as magistrates their respective jurisdictions.’ They were not, however, empowered to try 
pA or punish such persons; nor to detain them in confinement; but were re- 
quired to ‘‘immediately send them to the Daroghah of the nearest foujdar- 
sae with rent pees setting forth the ea on which they 
Ofhce of 1e- had been apprehended. t the same time, to enable Government to ob- 
uminatcourts serve the eects of the authority thus entrusted to the judges of the civil 
vtabinne’ t courts; as well as to any seméndars, who, with the permission of Governor 
ports, and en- General and Council, might be invested with similar police jurisdiction ; and 
able Govern to watch over the general administration of criminal justice; an office was 
over the ad- — established at the Presidency, under the immediate control of the Governor 
must suena Genera > set poate) returns ar slat ae a Sa a 
lee rom the Naib Nazim ; to arrange which, and to maintain an effectual chec 
on all persons empowered with the administration of criminal justice, an officer 
was appointed to act under the Governor General, with the title of remem- 


brancer of the criminal courts.’’? 


Loy te In June, 1787, when, in consequence of instructions from the court ot 
in the magis- 


trates by a xe Girectors, the offices of collector, judge, and magistrate (except in the Cities 
zulauion for of Dacca, Moorshedabad, and Patna), were united in the same person ; buit 


* See the plan of this establishment, and the grounds upon which it was founded, 
in the proceedings of the Governor and Council, under date the 19th April, 1774, page 
120, of Mr. Colebrooke’s compilation before noticed. It is only necessary to remark 
here, that all persons ‘ convicted of receiving fees, or other pecuniary acknowledgments, 
from robbers, knowing them to be such, or of abetting or conniving in any shape at their 
practices,” were declared equally criminal with them, and punishable with death. 

2 The proceedings of Government, connected with this measure, are included in 
Mr. Colebrooke’s compilation, p. 125 to 128. 

3 Vide Resolutions of Government respecting the arrangements made in April, 
1781.—P. 128 to 180 of Mr. Colebrooke’s compilation. But they do not contain any 
modification of, or addition to, the provisions of the Mohummudan law. 
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under distinct rules for his guidance in each capacity; a regulation, consist. 
ing of twenty-nine articles, was enacted, and printed, for ** the administra. 
tion of justice in the fowdarry or criminal courts, in Bengal, Behar, and 
Orissa.‘ By this regulation it was made the duty of the magistrate ‘* to 
apprehend all murderers, robbers, thieves, house-breakers, or other disturbers 
. of the peace; afid to send them to take their trial, accompanied with a writ- 
ten charge in the Persian language, to the nearest foujdarry court.” The 
magistrate was “‘ further invested with power to hear and determine, without 
any reference to the foujdarry courts, all complaints or prosecutions brought 
before him for petty offences, such as abusive language, or calumny, incon- 
siderable assaults or affrays ; and to punish the same, when proved, by cor- 
poral punishment not exceeding fifteen rattans; or imprisonment not ex- 
ceeding thé term of fifteen days :”” but, in all cases affecting either the life or 
limbs of the party accused, or subjecting him to a greater punishment than 
that above specified, “the case was ordered to be referred to the nearest 
foujdarry adawlut, the Daroghah of which, with respect to the trial of causes, 
was declared totally independent of the magistrate ; but ‘subject in every re- 
spect to the Newab Mohummud Ruza Khan, in his capacity of Naib Nazim ;” 
who was directed to ‘ correspond with the Governor General, and members 
of the criminal courts, upon all foujdarry subjects, as heretofore.’ The 
other detailed provisions, of the regulation passed on the 27th June, 1787, 
do not call for particular mention in this place; and have been superseded 
by the regulations subsequently enacted. 

_ The power vested in the magistrates, to take cognizance of petty offences, 
obviated in some degree the hardship and inconvenience which had before 
been experienced, from the necessity of delivering over for trial, to the Daro- 
ghah of the foujdarry court, all parties charged with a breach of the peace, 
however slight, or any other criminal act, however trivial in its nature and 
consequences. But asall crimes of consequence were still exclusively cogni- 
zable by the Naib Nazim, and his subordinate officers; as the sentences of 
the nizamut adawlut, held at Moorshedabad under the superintendence of 
the Newab Mohummud Ruza Khan, were final ; and not notified to Govern- 
ment until they had been carried into execution; as the judges and officers 
of the inferior criminal courts were appointed by the Naib Nazim, and re- 
movable at his pleasure ; and as he possessed an almost exclusive control 
over those courts and their proceedings; many defects in the Mohummudan 
law, and abuses in the administration of it, were left unremedied ; and con- 
tinued to prevail, till the latter part of the year 1790; when the system now 
in force (except that the offices of magistrate and collector had not then been 
separated) was introduced by Marquis Cornwallis. 

In his Lordship’s minute recorded on the 1st December, 1790, after noti- 
cing the measures adopted for amending or rendering more efficient the crimi- 
nal jurisprudence of the native government, from 1773 to 1787, he stated 
the followiag information and suggestions :—** Still the general state of the 
administration of criminal justicg throughout the provinces is exceedingly and 
notoriously defective. With a view to ascertain more particularly the nature 
and causes of the defects, and to collect the necessary information for reme- 
dying them; I directed some queries to be stated to the magistrates of the 
several districts, from their answers to which it will appear that the evils com- 
plained of proceed from two obvious causes: Ist, The gross defects in the 
Mohummudan law; and 2dly, The defects in the constitution of the courts 
established for the trial of offenders. A provision against the first of these 


' See this regulation in Mr. Colebrooke’s compilation—P. 131 to 140. 
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" defeets cannot otherwise be made than by our correcting such parts of the 
Mohummudan law as are most evidently contrary to natural justice, and the 
good of society. That this Government is competent to such an amendment 
of that law, as may appear thus essentially necessary, cannot, I think, admit 
of a doubt; since being entrusted with the government of the country, we 
niust be allowed to exercise the means necessary to the obfect and end of - 
our appointment ; besides that we appear to possess a sufficient legal recogni- 
tion of the right in question from this, that the alterations made m the esta- 
blished Mohummudan law of the country by the first code of judicial regula- 
tions of 177% and more particularly that entire alteration, and new and very 
severe provision therein contained, for the punishment: of decoits, together 
with the superintendence and control over all the new criminal courts, which 
the said regulations vested in the Company's covenanted servants, Sand both 
fully submitted to Parliament in the sixth report of the committee of secrecy, 
already quoted, asa discretional aet of legislation by the President and Coun- 
cil in the year 1772; and yet so far was the Parliament from disapproving 
thereof, or limiting in any respect the authority of our Government in India, 
that with this information before it, and having these reports as the ground 
work of the law then passed, the Act of the 18th of George the Third, Chap. 
ter 63d, and Section 7th, vests the ordering, arg igi and government, 
of all the territorial acquisitions and revenues in the kingdoms of Bengal, 
Behar, and Orissa, in the Governor General and Council, for such time as 
the territorial acquisitions and revenues shall remain in the possession of the 
said Company, in like manner (as the said Act recites) to all intents and pur- 
poses whatever, as the same now are, or at any time heretofore might have 
been, exercised by the President and Council, or Select Committee, in the 
said kingdom. And as it was then before the legislature that the President 
and Council had interposed, and altered the criminal law of the country; 
such alterations, and all future necessary amendments thereof, appear, by the 
above clause, to be legally sanctioned and authorized. As we thus appear 
to possess authority to introduce any necessary amendments in the laws of 
the country, it is surely incumbent on us not to allow any longer the flagrant 
abuses in the foujdarry department, or exercise of criminal justice, according 
to the Mohummudan law, throughout the provinces; by the most received 
opinions among the native distributors of which a murderer is not liable to 
capital punishment, if he commit the act by strangling, drowning, poisoning, 
or with a weapon, such as a stick or club, on which there is no iron; or by 
such an instrument as is not usually adapted to the drawing of blood. That 
this part of the law should be abrogated, and the apparent intention of the 
criminal in such instances made to regulate his sentence, instead of the mere 
mode of the commission of the crime, seems evidently to follow from the 
plainest principles of natural reason. It need therefore be only farther observ- 
ed, that we have the greater encouragement for this alteration from the con- 
sideration, that éven the Mohummudan law itself is not entirely settled upon 
the most important distinction ; for although ghe Doctor Aboo Huneefa (by 
whose sentiments proceedings in criminal cases are generally regulated in 
India) is of the opinion I wish to see corrected ; yet his immediate disciples 
and successors, Yoosuf and Mohummud, (who were lawyers of the greatest 
eminence) gave a very different judgment; contending and laying down as 
a rule of law, that the intention, and not the mode or instrument, should be 
considered, in cases of deprivation of life by the act of a second person. Sha- 
reef, a great lawyer, and a follower in general of Aboo Huneefa, says in the 
beginning of the Shareefeeyah, ‘that the punishment of retaliation, or 
death for death, is denounced against those who commit homicide with an 
intention apparently malicious, as by wounding with a drawn weapon, or other 
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dangerous instrument, by which the parts of a body may probably be divid. 
ala with a sharp stone, or by using fire, which sap some as any 

; but a mulct, or expiation, or penance, is the legal punishment of 
these manslayers whose intent is not apparent ; as if they struck with an 
instrument which does not generally occasion death, as a wand, or a whip, 
or a small stone.” He makes the inéent the criterion, and so reasonable and 
well grounded has this last opinion been found, that both the Mohummudan 
government, and our own, have from time to time availed themselves of it 
to award capital punishment against such offenders; as will appear in the 
late correspondence with the Resident at Benares, and from the proceedings 
of the President and Council in the year 1773, already quoted.” 

“© The next alteration I would propose is that already alluded to, in regard 
to the option left to the next of kin to remit the sentence of the law, and par- 
don the criminal. The evil consequences, and the crimes which thereby 
escape punishment, are so manifest and frequent, that to take away the dis- 
cretion in the relations seems absolutely requisite to secure an equal admini- 
stration of justice, and will constitute a strong additional check on the com- 
mission of murder or other crimes, which are no doubt often perpetrated 
under the idea of an easy escape, through the notorious defect of this part 
of the existing law; which at first perhaps was confined to appeals or pri- 
vate prosecutions by the next of kin, and had no application to public pro- 
secutions in the name of the sovereign ; and which is besides peculiarly in- 
applicable to this country (however it may have suited the society it was 
originally intended for), because where Brahmins commit murder on any 
person of the Hindoo religion, they know that they do so with almost per- 
fect impunity ; since in most cases it cannot be expected that any Gentoo 
will ever desire or be consenting to the death of a Brahmin; of which a case 
exactly in point is now depending before the board from Benares, where a 
Brahmin having wantonly killed his wife, has, although confessing and con- 
victed of the crime, been pardoned by her relations. I therefore propose ; 

‘¢ ist, That the doctrine of Yusuf and Mohummud, in respect to trials for 
murder, be the general rule for the officers of the courts to write the Futwds 
or law opinions applicable to the circumstances of every trial, and that the 
distinctions made by Aboo Huneefa as to the mode of the commission of 


murder be no longer attended to; or in other words, that the intention of | 


the criminal, either evidently or fairly inferrible from the nature and circum. 
stances of the case, and not the manner or instrument of perpetration (except 
as evidence of the intent) do constitute the rule for determining the punish- 
ment ; a proposition which cannot even be said to be any violation of the 
law of the Mosulmans; but only a rational preference given to the opinions 
delivered by two of their most learned doctors, in contradiction to thar of 
their master, from whom, after full consideration, they both dissented ; and 
we have it in evidence before us that the best subsequent, or more modern, 
law authorities among the Mohummudans, do expressly, in cases where Aboo 
Huneefa and, his said two disciples differ, leave it to the Hakim, or ruling 
power, to make an option between their varying sentiments; upon which 
ground I think itis plainly our duty to adopt, in all such cases, the opinion 
of either that shall appear most rational; and fitted to promote the due and 
impartial administration of justice.” ° 

“ gdly, That the relations be in future debarred from pardoning the 
offender; and that the law be left to take its course upon all persons con- 
victed, without any reference to the will of the kindred of the deceased.” 

“‘ 3dly. I think that where the Mohummudan law prescribes amputation 
of legs and arms, or cruel mutilation, we ought to substitute temporary hard- 
labor, or fine, and imprisonment, according to the circumstances of the case. 
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I am of opinion also that a rule should be made for allowing decoits, and 
other criminals, to become witnesses against each other, in the manner of 
King’s evidence in England; care being always taken that no person be 
ever convicted on the sole testimony of accomplices, unless their credit be 
supported by circumstances.” 
Provisions ‘Provisions to the effect of the Governor General's first and second pro- 
made, incon positions, above stated, were accordingly included in a regulation, of fifty- 
Regulation two articles “ for the administration of justice, in the fpujdarry -and. crimi- 
pasved on te nal courts, in Bengal, Behar, and Orissa,” passed on the 3d December, 
1790, ’ 1990. Further provisions for the more effectual attainment of the object 
aa Ieee of the second proposition, under a scrupulous adherence of the law offi- 
tions of 1791 cers to the prescribed rules of Mohummudan law, as well as for a com- 
aoe mutation, in all cases, of the legal penalty of mutilation, to imprisonment 
and hard labor, and for preventing the religious tenets of witnesses from 
being considered in any case a bar to the admission of their evidence, were 
Re-enacted, also enacted, on different dates, in the years 1791 and 1792. '—But as they 
with additions, were re-enacted, with additions or modifications, in Regulation 9, 1793, 
Ao ineee hereafter specified, it does not appear requisite to notice them in this place. 
lation 9, 1793. The rules passed for the guidance of the magistrates, courts of circuit, and 
nizamut adawlut, on the 3d December, 1790, and during the two succeed- 
ing years, were likewise re-enacted, with alterations, by Regulation 9, 1793. 
imther ev. it will be sufficient therefore to remark here, that the defects in the consti- 
tract from mi- tution of the criminal courts, noticed by Marquis Cornwallis as the second 
quis Cornwal Cause of the general imperfect administration of criminal justice, (in addi- 
li», stating de- tion to those arising from the provisions of the Mosulman law; administered 


t 't i th p r e . ° e 
constitution by Mohummudan judges,) were stated in his Lordship’s minute, already 


of the criminal quoted, to be as follows. ‘The prisoners whose cases are referred for 
usting inthe the final sentence of the nizamut adawlut at Moorshedabad are not tried by 
veat 1790. that court ; but in the subordinate criminal courts of the districts in which 
they are apprehended. From the time of their commitment by the magis- 
trate, they remain in the custody of the Daroghah, or judge of the criminal 
court, with whom it rests to determine when they shall be tried; what wit- 
nesses shall be summoned ; to what points they shall be examined; and in what 
manner their evidences shall be taken down ; and as these courts are mostly 
situated at a great distance from the place of residence of the Nabob Mohum- 
mud Ruza Khan, and the English magistrates upon the spot are prohibited 
from interfering with their proceedings, it is in the power of the officers, 
with little probability of detection, to frame proceedings, which, when trans- 
mitted to the Nath Nazim, must inevitably procure the acquittal of the pri- 
soner ; or by protracting his trial, to oblige the prosecutors to abandon the 
prosecution, or agree to a compromise, A reference to the annexed reports 
from the several magistrates will evince that the enormities daily committed 
throughout the country, are to be attributed more to these and other abuses, 
which too generally prevail in the subordinate courts, than to the defects of 
the criminal law. The length of time which generally elapses between the 
commitment of a prisoner, and the passing of his sentence, is another evil of 
the greatest magnitude, resulting from the present constitution of the criminal 
courts. This delay, even in cases where it does not originate from conni- 
vance between the prisoner and the offieers of justice, is attended with the 
most pernicious effects. If the prisoner is at length acquitted, he neverthe- 
less suffers all the consequences of a long and painful imprisonment. If he 
is convicted, and sentenced to suffer the punishment due to his crime, the 


+ See the whole of the rules passed in 1791 and 1792, as well as the regulation of 
3d December, 1790, in Mr. Colebrooke’s compilation—p. 141 to 167, 
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delay defeats the object of his punishment; which is to deter others from 
committing the same crime. For it has been justly observed, ‘ that punish. 
ment should follow the crime as early as possible, that the prospect of gratifi- 
cation or advantage, which tempts aman to commit the crime, should awa‘ 
ken the attendant idea of punishment.” But it is unnecessary to have re- 
course to the testimonies of the magistrates to prove the abuses practised in 
these courts. The multitude of criminals with which the jails in every dis. 
trict are now crowded, the numerous murders, robberies, and burglaries, 
daily committed, and the general insecurity of person and property which 
prevails in the interior parts of the country, are melancholy proofs of their 
having long and too generally existed. Having experienced therefore the 
inefficacy resulting from all the criminal courts and their proceedings being 
left dependent on the Nabob Mohummud Ruz Khan, aad from the objections 
which he may be naturally disposed to feel, on the ground of his religion, to 
any innovations in the prescribed and customary rules and application of 
Mohummudan law ; we ought not, I think, to leave the future control of so 
important a branch of government to the sole discretion of any native, or 
indeed of any single person whorfisoever.” 

On the grounds stated, with a view that the future trials of offenders consequent 
might be conducted with expedition and impartiality, and that the supreme provsionmade 
Government might be enabled to superintend the general administration of Bf aheee 
criminal justice, it was proposed by Marquis Cornwallis, and provided by the be" ae 
Regulation of the 3d Drecember, 1790, abovementioned, “ that the nizamut tne the aa 
adawlut, or chief criminal court, be again removed from Moorshedabad and ™"t adawiut 

F 7 : 7 . at Calentta, 
established at Calcutta, That this court (instead of being superintended by its constitu 
a native judge, subject to the control of the President of the Board, as here. ton» andpow 
tofore) do consist of the Governor General and Members of the Supreme 
Council, assisted by the Kdzee-ool-Koozat, or head Kdzee of the provinces, 
and two Moofties. That the court do exercise all the powers lately vested 
in the Nach Ndzim, as superintendent of the nizamut adawlut, leaving the 
declaration of the law, as applicable to the circumstances of the case, to the 
Kéazee-ool-Koozat and Moofties, agreeably to former practice. That the 
decisions of the court be in all cases regulated by the Mohummudan law, 
under the restrictions contained in the regulations.” Four courts of circuit, your courts ot 
superintended respectively by two covenanted civil servants of the Company, ence aeae 
and each having a Kdzee and Mooftee to assist the judges and expound the the trial of o 
Mohummudan law, were at the same time established for the trial of offences fences not pu 

° ° . nishable by the 
not punishable by the magistrates ; and they were directed to hold two gene- magistiates 
ial jail deliveries annually at the stations of the several magistrates within vara 
their divisions ; commencing their first circuit on the 1st March, and the ‘to be held is 
second on the 1st October, of each year. In cases of acquittal, and of punish. them And 
ment less than death, or imprisonment for life, in which the judges of the strictions sen 
courts of circuit might approve the Futwa of their law officers, they were tS. 
empowered to pass a final sentence. But in cases of death or perpetual im- them 
prisonment, as well as in all cases where the judges might disapprove the 
t'utad of their law officers, they were required to transmit their procedings 
for the sentence of the nizamut adawlut. 

The more particular rules enacted, and now in force, for the guidance of Puneuiat 
the courts of circuit and nizamut adawlut will be specified in the next sec- yy rin, 


for gmilance 


tion. The remainder of the present section will be confined to the modifica- of the «outs of 
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enacted by the regulations of 1798, and subsequent years. a earaike 
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R. 9, 1793, 
§ 50, 75. 


sere Poel Regulations of 1793, and subsequent years. 
on trials for 
iaetoine” © By Section 50, Regulation 9, 1793, it was provided, that on trials for 


doctrine of | murder the law officers of the courts of circuit ‘ shall deliver their Futwas 
Mobummud; oF law opinions, upon the case, according to the doctrines of Yoosuf and 
and for inflic Mohummud ;’’ and by Section 75, of the same regulation, a similar provi- 
ton 0 punish- e 


ment accord. SOM was made respecting the Futwds of the law officers of the nizamut adaw- 
ing tothe i lut, with a Farther declaratlod. that the distinctions made by Aboo Huneefah 


ential wie: and his two disciples, ‘‘as to the mode of committing murder, shall not be ad- 


out regard to hered to by the nizamut adawlut; but the intention of the criminal, evi- 


the instrn- 


ment, except, dently or fairly inferrible from the nature and circumstances of the case, and 
a evidence of not the manner or instrument of perpetration (except as evidence of the in- 
Extended to. tent) shall constitute the rule for determining the punishment.” These 
Benares by R- provisions were extended to Benares by Section 22, Regulation 16, 1795, 
Andee emce and were re-enacted for the ceded provinces by Section 19, Regulation 7, 
ed for the ce-' and Section 10, Regulation 8, 1803. It was also expressly declared by 
ded provinces, ah & : , 

by R.7,1803, Section 5, Regulation 8, 1799, (re-enactedefor the ceded provinces in the 
305, c oe” First Clause of Section 10, Regulation 8, 1803,) that ‘‘ wilful homicide by 


The above rule poison or by drowning, when the intention of poisoning or drowning, may 
expressly de- be evident, is included in the above rule; and that in all such cases the 


clude soutul nizamut adawlut, whatever may be the Futwd of their law officers, are to 
homicide by ° 


poison, or by seMtence the prisoner to suffer death; provided they judge him fully 
crowns. ‘i convicted of wilful murder, and do not consider him a proper object of 
re-enacted for Mercy.” : ne 

the ceded pro = By Sections 52, 55, and 76, Regulation 9, 1798, provisions were made 


Clause ot§ 10, for doing away all operation of the will of the heirs in cases of murder, 
Rt, pes ~~ when they might not demand Kisdés; or when they might not appear to 
made for doing prosecute, or from minority might not be legally entitled to claim retalia- 
tiomof the win CON Of death. But the whole of the cases, in which the Mohummudan 
ot the heirs, in law allows an option to the heirs of the slain, not having been expressly 


cues of mur- mentioned, a doubt rose upon the propriety of applying, to the cases not 
R.9, 1798, _ particularized, the rules contained in the above sections; which were there- 
hesamded by fore rescinded by Section 2, Regulation 4, 1797 ; and the two following sec- 


R. 4, 1797,$2, tions (re-enacted for the ceded provinces in the second clause of Sec- 
and two fo 


lowing sec- ton 15, Regulation 7, and in Section 11, Regulation 8, 1803,) weue sub- 


tions substi- stituted for them. 
Revnactedfor “In trials for murder before the court of circuit, after the proceedings 
ceded provin- shall have been concluded in the manner prescribed by Section 47, Regula- 
1803, 415, and tion 9, 1793," the law officer of the court, who may be present during the 
Re tvor.ea, tial, shall be required by the judge to declare whether the prisoner is con- 
reenacted for victed of the charge against him; and shall subscribe his answer on the 
ceded provin- record of the court’s proceedings. If the law officer shall declare the. pri- 
1803, ¥15,¢.2. soner to be not guilty, the judge shall pass an immediate sentence: of acquittal, 
Courts ot cl and order him to be discharged ; unless he shall see cause to disapprove such 
proceed m_ verdict, in which case he is to refer the proceedings on the trial for the 
ca falar sentence of the nizamut adawlut. If the answer of the law officer shall 
officers, and declare the prisoner to be convicted of wilful murder (Kutl-i-imd) ; the 
tence there- judge, without making any reference to the heir or heirs of the slain, 
upon, in eases Shall require the law officer to declare the punishment to which the prisoner 
eremei’e- convicted would be liable according to the Mohummudan law, supposing all 


the heirs of the slain, entitled to prosecute the prisoner for Kisds, to have 


* Corresponding with the First Clause of Section 15, Regulation 7, 1803, for the 
ceded provinces. 
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attended and prosecuted him, at an age competent to demand Kisds, and to 
have demanded Kisds. The Futwd of the law officer upon this reference 
shall be also subscribed on the record of the court’s proceedings; and whe. 
ther the Futwé declare the prisoner liable to suffer death, as must be the case 
in most instances of conviction of wilful murder, under the supposed demand 
of Kisés by the heirs of the slain; or, whether it declare the prisoner not 
liable to capital punishment, from the heirs of the slain not being legally en- 
titled to demand Kisds, or the failure of retaliation from the parties standing 
in,the relation of parent and child, or master and slave, or otherwise ; the judge 
is,.in either case, to refer the proceedings for the sentence of the nizamut 
adawlut. Should the answer of the law officer to the first reference acquit the 
prisoner of wilful murder ; but convict him of homicide, of any one of the 
four denominations distinguished in the Mohummudan law, (viz. Shibah-i- 
timd ; Kutli-khuté ; Kutli-kdeem-mokdm-i-khutéd ; and Kutlba-subub) 
the law officer is to declare the prescribed penalty for the same according to 
the Mohummudan law; and if his Futwé should declare the Diyut, or price of 
blood, to be the whole, or part, of the legal punishment, the court of cireuit 
is to commute the fine to imprisonment for such period as it may consider 
adequate to the offence; and its sentences in such instances, as in all others 
according to the existing regulations, are to be carried into execution without 
reference to the nizamut adawlut, if for temporary imprisonment ; or referred 
to that court, if for imprisonment for life ; subject to the general provision 
contained in Section 53, Regulation 9, 1793,' for referring to the nizamut 
adawlut all trials wherein the courts of circuit may disapprove of the Futwés 
of their law officers.”’* 
In all cases referred under the foregoing section to the nizamut adawlut, 
the law officers of that court, provided they shall be of opinion, that the 
prisoner is duly convicted of murder, shall write their Futwd upon the case 
referred to the law officer of the court of circuit, assuming always that all the 
heirs of the slain, entitled to prosecute for Kisds, attended, and prosecuted 
at aNeage which rendered them competent to demand Kisds, and that they 
demanded Kisés. But if they shall be of opinion that the prisoner is not 
duly convicted of wilful murder, they are to state their reasons for such 
opinion, and whether they consider the prisoner altogether innocent, or con- 
victed of homicide under any of the four denommations distinguished by the 
Mohumimudan law ; adding, in the latter case, the legal penalty to which the 
prisoner is liable ; and the court of nizamut adawlut, after considering their 
Futwd so given, with the whole of the proceedings on the case, are either to 
require further evidence if they see occasion ; or to pass such final sentence 
as may appear consonant to justicé, and conformable to the Mohummudan 
law ; with the exceptions and modifications which have been, or may be, au- 
thorizéd by the regulations; and subject to the several provisions therein 
contained. If in any case, not provided for by the regulations, the Mohum- 
mudan law appear to the court repugnant to justice, they are, notwithstand- 
ing, to adhere thereto, if in favor of the prisoner, in the case before them ; 


« Or Section 22, Regulation 7, 1803, for the ceded provinces. 

* It is explained in the seventh section of Regulation 17, 1817, that the discretion 
of the courts of circuit, in the cases of culpable homicide, not amounting to wilful 
murder, referred to in*the provisions here cited from Regulations 4, 1797, and 7, 1803, 
“« is limited by the general rule contained in the seventh clause of Section 2, Regula- 
tion 53, 1803, which restricts the courts of circuit, in cases not specifically provided 
for, from passing a final sentence exceeding corporal punishment of thirty-nine stripes, 
and imprisonment, with hard labor, for the term of seven years. If, in any instance, 
this punishment appear insufficient, the judge of circuit is to refer the trial to the 
nizamut adawlut.” 

2R 


313 


R. 4, 1797, 54 
re-enacted 

for ceded pro- 
vinces in R, 8, 
1803, § 11. 
Law officers of 
the mzamut 
adawlut how to 
deliver their 
Futwas on tri- 
als referred 
under the pre- 
ceding rule. 


And thejudges 
of the nizamut 
adawlut bow 
to proceed 
thereupon. 


314 AMENDMENTS OF THE 


or, if against the prisoner, to recommend a pardon, or mitigation of the 
punishment, to the Governor General in Council; and at the same time to 
propose a new regulation to provide against a recurrence of the case.” 
Acompletere- By the above rules, which require the law officers to give their Futwa, and 
medy applied aythorize the nizamut adawlut to pass their sentence, on the supposition that 
Aa ane all the heirs of the slain, entitled to prosecute for Kisés, have attended, pro- 
theobstruction secuted, and demanded Kisds, a complete remedy was applied to the obs 
the influence. struction of public justice, that had been found to arise from the influence 
of the heirs of allowed by the Mohummudan law, in cases of murder, to the heirs of the 
cases of mur- slain, But cases of wilful homicide, in which the party convicted is not, un- 
Fc certain der the Mohummudan law, liable to retaliation of death, from the heirs of 
cases of wilful the slain not being legally entitled to demand Kisés, from the relation of 
ie any. parent and child, master and .slave, or otherwise, though directed to be re- 
derer is not i- ferred for the sentence of the nizamut adawlut, had not been specifically 
see declared liable to capital punishment. It was therefore enacted by Section 
under the Mo- 2, Regulation 8, 1799, and re-enacted for the ceded provinces by Section 15, 
bamenwda Regulation 8, 1803, that “ in every case of wilful murder, wherein the crime 
yrovided for. may appear to the court of nizamut adawlut to have been fully established 
Pe yratide or against the prisoner, but the Futwa of the law officers of that court shall de- 
ae hao dn clare the prisoner not liable, under the Mohummudan law, to suffer death by 
re-enacted for Aisds, solely on the ground of the prisoner’s being father or mother, grand. 
ceded provin- father or grandmother, or other ancestor of the slain; or one of tlfe heirs of 
1603, § ie ® the slain being the child- or grandchild, or other descendant of the 
prisoner ; or of the slain having been the slave of the prioner, or of any 
other person, or a slave appropriated for the service of the public ; 
or on any similar ground of personal distinction, and exception from the ge- 
neral rules of equal justice ; the court of nizamut adawlut, provided they see 
no circumstances in the case which may render the prisoner a proper object 
of mercy, shall sentence him to suffer death ; as if the Futwa of their law 
officers had declared him liable to Kiséds ; or to suffer death by Scedsut, as 
authorized by the Mohummudan law in all cases of wilful murder, under the 
discretion vested in the magistrate, with regard to this principle of punishment 
for the ends of public justice.” 
Tokillanother It was at the same time declared by Section 3, Regulation 8, 1799, (re- 
ee bee enacted for the ceded provinces by Section 16, Regulation 8, 1803,) that 
ed unjustifia- ‘* after the period fixed for the enforcement of this regulation, it shall not 
ble, and liable justify any prisoner convicted of wilful homicide, that he, or she, was desired 
ment of mnt- by the party slain to put him, or her, to death ; and in the event of the pri- 
790, 1 R-®  soner being convicted of the fact to the satisfaction of the nizamut adawlut ; 
re-enacted for and of their seeing no circumstances in the case which may render him, or 
pea aad her, a proper object of mercy; they shall sentence him, or her, to suffer 
1803, $16. death, whatever may be the Futwa of their law officers under the Mohummu- 
dan law ; which in this instance also, although it withholds Kisds, gives a 
full latitude to the magistrate in the discretionary punishment of Tézeer or 
Seedsut ; and experience has shown the necessity of inflicting the punishment 
for murder in such cases, to preserve the lives of many from the effects of 
passion or revenge, aided (especially in the province of Benares) by the erro- 
neous prejudices of superstition.” ' 


* The letter of the Regulation here cited, viz. that ‘ it shall fot justify any prisoner 
convicted of wilful homicide, that he, or she, was desired by the party slain to put him 
or her to death,” might be construed to include Brahmins, and other persons, assisting 
in the burning of Hindoo widows, who devote themselves on the funeral piles of their 
deceased husbands, or are buried alive with the bodies of their husbands of the 
weaver cast. But the intention of the regulation has not been considered to extend 
to such cases. On the contrary, the circular instructions of the nizamut adawlut to 
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It was also declared by Section 4, Regulation 8, 1799, (re-enacte4 for the 
ceded provinces by Section 17, Regulation 8, 1803,) that * if the Fuiwé of 


the zillah and city magistrates, which have been issued under express authority from 
the Governor General in Council, tolerate, and virtually permit, the lamentable prac- 
tice referred to, as far as it is allowed by the Hindoo law ; but prohibit it, and direct 
the police officers to prevent it, if practicable, in several cases, of not unfrequent 
occurrence, in which it has no legal sanction whatever. Vide printed circular orders 
of the nizamut adawlut, cited in the fourth section of this volume, On the Police. 
Whatever opinion may be entertained on the policy, which has hitherto induced the 
British Government to tolerate the immolation of Hindoo widows, as considered to be 
in some degree a religious observance, (though it is not a prescribed duty, as may be 
seen by Mr. H. Colebrooke’s Translation of original Texts on the subject, printed in 
vol. 4 of the ‘Transactions of the As. Society) there can be no sufficient, or legitimate 
reason, for permitting a practice so repugnant to every feeling and principle of hu- 
manity, in opposition to the only laws which can be pleaded in justification of it. On 
this point the sentiments of the Government at home have been in unison with those 
of the Governments in India; and as the public correspondence on the subject has 
been printed for the use of the House of Commons, I may be allowed to cite the fol- 


lowing passage in a letter from the Honorable Court of Directors to the Government ‘ 


of Fort St. George, dated the 4th March, 1818 :—* Though there are great objections 
to the prohibiting, by ep enactment, any practice closely interwoven with the 
religious prejudices of the people; and grown inveterate by long habit; we should, 
nevertheless, be highly gratified, if, by discouraging and discountenancing this bar- 
barous custom, it might be brought into disrepute ; so as to be at length voluntarily 
abandoned. In the mean while we deem it consistent with the avowed principles of 
our Government to place this practice under every regulation and restraint that may be 
reconciled with the precepts of that religious code on which it is founded.” Were any 
argument requisite to show the expediency of adhering to this course of proceeding, so 
perfectly consistent with the provisions of the legislature (in the Statute 58 Geo. ILI. 
cap. 155.) that ‘ the principles of the British Government, on which the natives of 
India have hitherto relied for the free exercise of their religion, be inviolably main- 
tained,” it will be found in the following extract from a ‘ Conference between an 
advocate for, and an opponent of, the practice of burning widows alive ;” which has 
been published in Bengal, in the vernacular dialect of that province, by a learned Brah- 
min, well known under the name of Ram Mohun Roy :— 

“© Advocate.—Though what you have advanced from the Ved, and sacred codes, 
against the practice of concremation and postcremation, is not to be set aside, yet we 
have had the practice prescribed by Hureet, and others, handed down to us.” 

«© Opponent.—Such an argument is highly inconsistent with justice. It is every 
way improper to persuade to self-destruction by citing passages of inadmissible autho- 
rity. In the second place, it is evident from your own authorities and the Sunkulpu 
recited in conformity with them, that the widow should voluntarily quit life, ascending 
the flaming pile of her husband. But on the contrary, you first bind down the widow 
along with the corpse of her husband; and then heap over her such a quantity of wood 
that she cannot rise. At the time too of setting fire to the pile, you press her down 
with large bamboos. In whtat passage of Hureet, or the rest, do you find authority for 
thus binding the woman according to your practice? This then is in fact deliberate 
female murder.” 

«« Advocate-—Though Hureet and the rest do not indeed authorize this practice of 
binding, &c. yet were a woman, after having recited the Sunkulpu, not to perform 
cremation, it would be sinful, and considered disgraceful by others. It is on this ac- 
count that we have adopted the custom.” 

“© Opponent.—Respecting the sinfulness of such an act, that is mere talk. For in 
the same codes it is laid down that the performance of a penance will obliterate the sin 
of quitting the pile. Or in case of inability to undergo the regular penance, absolution 
may be obtained by bestowing the value of a cow, or three kahuns of cowries. There- 
fore the sin is no cause of alarm. The disgrace in the opinion of others is also noe 
thing. For good men regard not the blame or reproach of persons who can reprobate 
those who abstain from the sinful murder of women, And do you not consider how 
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one or more the law officers of the nizamut adawlut declare any person, convicted of wil- 


ney may be ful murder, not liable to suffer death, under the Mohummudan law, on the 


exempt from ground of one or more of his accomplices being exempted from Kisds, under 
‘hel an ze. any of the circumstances recited in Sections 2, and 3, of this regulation, or 
compliceinthe on any similar ground of exemption ; the court of nizajut adawlut shall, 
ald toes deserv- NOtwithstanding such Futwd, sentence the prisoner to suffer death ; if in their 
ing of death. judgment he be duly convicted, and be not a proper object of mercy ; and in 


Keay» alll cases, if the accomplice in a wilful murder, though not the principal per- 


tur ceded pro- petrator of the murder, shall appear to the nizamut adawlut fully convicted, 


oh b , R.8 é ry * e e 
since by ey ad deserving of death, they are authorized, under the discretion given by 


the Mohummudan law in such cases, to sentence the prisoner to suffer 
death, whether the Futwé of their law officers declare the same or other- 
wise.”” 

Reference to Under what has been stated in the preceding section, relative to Kutl-i- 


unum Iehutd, or erroneous homicide, it appears that a person deliberately intending 


cetpihe Kutli- to murder one individual, and accidentally killing another, is not, by the 
hutd, or erro- 


heone homie Mohummudan law, held liable to retaliation of death ; and that no distinction 


cide, aie is made between involuntary homicide, in the prosecution of a lawful in- 
makes no adis- 


tinction be- tention; as for instance, shooting at a mark and accidentally killing a man ; 


tween inve- and involuntary homicide in the prosecution of an unlawful and murderous 
luntary homi- 


cidein thepro- intention ; such as shooting at a man with an intention to kill him, and by 


secution of a ; Wii ° Hi 
tewful, or un accident killing another man; or even killing the person intended to be mur- 


lawful and dered, if any accident intervene, such as the arrow or other instrument of 


robe in- death passing by the person aimed at, and killing him on a rebound ; though 


though there the intention being in the first case innocent, in the two latter cases criminal, 


is evident rea” there is evident reason for distinguishing them ; and on principles of public 


guishing them. justice, which regards the detriment and danger to society from the commis. 
Same reason. Sion of crimes, rather than the individual injury resulting from them, the ho- 
ing applicable micide actually committed in prosecution of a deliberate intent to commit 
eae murder must be held justly liable to the punishment of murder. The same 
otherwise in- yeasoning is equally applicable in cases of a like nature, where a person cri- 
‘ininthe pro. Minally intending to wound, maim, or otherwise do corporal injury to, one 
secution of a individual, may, in the prosecution of such criminal intention, accidentally 
ca uaa wound, maim, or otherwise corporally injure another person. With a view 


another. oq therefore to provide for the due administration of justice in such cases, and 
aes uf . ee ° 
to provide for to deter all persons from the prosecution of unlawful criminal designs, by 


the due admi- 
nistration of 


Justice in such Feat is the sin to kill a woman; therein forsaking the fear of God, the fear of con- 


‘ science, and the fear of the Shasturs, merely from a dread of the reproach of those 
who delight in female murder ?” 

“© Advocate.—Though tying down in this manner be not authorized by the 
Hea yet we practise it as being a custom that has been observed throughout Hin- 
doosthan.” 

«¢ Opponent.— It never was the case that the practice of fastening down widows on 
the pile was prevalent throughout Hindoosthan. For it is but of late years.that this 
mode has been followed, and that only in Bengal, which is but a small part of 
Hindoosthan.” 

It may be added, that the official statements of Suttees, or Hindoo widows burnt or 
buried alive, in the provinces subject to the presidency of Fort William, during the 
years 1815, 1816, and 1817, which have been published, and which state the ascer- 
tained number in those years to have been no less than 1528; (viz. $80 in 1815; 
442 in 1816; and 706 in 1817; chiefly in the province of Bengal, and nearly two- 
thirds of the whole in the division of Calcutta ;) exhibit several instances, in which the 
sacrifice was not warranted by the Skastur, from the minority, cast, or condition, of 
the unfortunate victim ; and others in which it was happily prevented by the authorized 
interposition of the poliee officera 
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warning them that they will be responsible for acts done by them in prosecu- R.8, 1601, 52, 


tion of such designs, the following rules were enacted by Sections 2, 3, 4, 5, 341565, 


and 6, of Regulation 8, 1801, and re-enacted for the ceded provinces by the ceded provin- 


. . d 
second and succeeding clauses of Section 10, Regulation 8, 1803. serie pa 
§ 2. “ After the date fixed for the operation of this regulation, any person ing clauses of 


: ; oy? - <10,R.8, 1803. 
who may be convicted of having, subsequent thereto, deliberately and mali. §.0.%-5:! 


ciously intended to murder one individual, and of having in the prosecution of pb fron can: 
such intention, accidentally killed another individual, shall, on account of the ing intended 


murderous intention and actual homicide, be liable to the punishment of mur- aces 
der, in like manner as if he had killed the person intended to be murdered. having in’ the 


In all such cases, the law officers of the courts of circuit and of the nizamut Prosecution of 


sich intention, 


adawlut (to which court all trials of this description are to be referred) shall killed another 


be required to state what punishment the prisoner would have been liable to, individual, de- 
if he had ‘committed the murder intended by him ; and if their Futwd shall’ to the punish 
declare him in such case liable to suffer death, or if under the Futwd so given, Went of mur 
and the modifications of the Mohummudan law, contained in Regulations 4, Courts af cir 
1797, and 8, 1799, or any other regulation, the prisoner be liable to suffer Zainut aday.” 
death ; the court of nizamut adawlut, provided it be established to their satis- Int, how to 


faction that the prisoner intended to commit the crime of deliberate and Proceed im 
malicious murder, and that the homicide charged against him was actually 

committed by him in the prosecution of such murderous intention, shall sen- 

tence the prisoner to suffer death ; unless they shall see any circumstances 

which may, in their judgment, render him a proper object of mercy ; in 

which case they are to recommend to the Governor General in Council either 

the pardon of the prisoner, or a mitigation of his punishment, as they shall section 3. 
judge proper ; stating, in either case, their reasons for the patdon or miti- phe toreeone 
gation of punishment recommended by them.” 


to all cases of 


§ 3. ‘The rule contained in the preceding section is to be considered Shlentel be: 
ee ‘ ide, com- 
equally applicable to any other cases of homicide, which may be declared by mitted’ ia pro- 


: i : teh; ecntion of 
the law officers of the courts of circuit, or nizamut adawlut, to be within Hae Ne 


the Mohummudan law of Kutl-i-khotd, Kutl-i-kdcem-mokam-ba-khoté ; or semion, or any 


other legal denominations of accidental homicide ; but in which the prisoner och if 
shall be clearly convicted of having committed the homicide proved against carried into 
him, with a murderous intention ; such as if carried into effect would have jive eect : 
subjected him to a sentence of death ; or with a deliberate intention, to com- the offender t 
mit any crime, that, if committed in pursuance of the prisoner’s criminal death 
design, would have rendered him liable to a sentence of death. Section 4. 


° ° In lik - 
§ 4. “In like manner, after the date fixed for the operation of this regu- jer accidental: 
lation, any person who may be convicted of having, subsequent thereto, un- !y wounding, 


ee . : ° ] aiming, or 
lawfully and maliciously intended to wound, maim, or otherwise do corporal otherwise in- 


ini indivi j 1 i i - jrtmg one per- 
injury to, one individual ; and of having, in the prosecution of such inten Hee aia 


tion, accidentally wounded, maimed, or otherwise corporally injured, another cution of au 
individual, shall be held punishable for the act committed by him with such lawtul mali- 


cious intention 


unlawful and malicious intention, in like manner as if such act had been Per- to wound, 
petrated on the person intended to have been wounded, maimed, or otherwise ™im. vt in- 


. oo jure another, 
injured. The law officers of the court of circuit, in such cases, shall be re- weciared pu- 


. . . shable as if 
quired to state the punishment to which the prisoner would have been liable }°")" 


if he had cOmmitted the act of which he is convicted, upon the person intended a cea 


to have been wounded, maimed, or otherwise injured by him ; and the courts (ony imtend- 


° . . ; i. 
of circuit shall pass sentence accordingly, or refer the trial to the court (hares 


of nizamut adawlut, as the case may be referrible to that court, or otherwise; cuit how to 
. roceed in 
under the general regulations.” P Db cece: 
§ 5. “In trials referred under the preceding section to the eat of Section 5. 
. ourt Of niza. 
nizamut adawlut, the law officers of that court shall also ara in t of Sar rig 
Futwé to what punishment the prisoner would have been liable, if the act, OF how to pro. 
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ceed on such Which he is convicted, had been committed as intended by him; and the 
cases, when re- court after considering such Futwd, with the whole of the proceedings in the 
court. case, are to pass such sentence on the prisoner, short of death, as they may 


S ti 6. . a S s e s e 
Section. judge adequate to his offence; or if they consider him a proper object of 


commutation Mercy, may recommend his pardon to the Governor General in Council, 


ofthe Diywt,to stating their reasons for the pardon recommended by them.” ' 
imprisonment, 


contained in § 6. “Such part of Section 3, Regulation 4, 1797, as authorizes the 
bya ere 4. courts of circuit, in cases of Kutl-i-khota, and other cases of accidental homi- 
plicable to the cide, when the prisoner may be declared liable to the Diyut, or price of 
pat ong blood, to commute such price to imprisonment, is not to be considered appli- 
cide provided cable to any of the cases noticed in Sections 2 and 3, of this regulation : but 
eee is to be in force, as heretofore, with regard to cases of homicide not other. 
But to be in wise provided for by the above sections. The courts of circuit, however, 
force, as here- are not to sentence the prisoner to suffer any imprisonment, or other punish- 
cases. ment, in the cases of accidental homicide mentioned in Section 3, Regulation 
ea the ho- 4, 1797, although the Diyut should be declared by their law officers to be 
appear tohave payable under the Mohummudan law, if the homicide shall clearly appear to 
ar ty raised: have been committed by misadventure in the prosecution of a lawful act, and 
venture, in the without any malignant intention.” 


proseeuion” From what has been stated in the preceding section, relative to the third 


and without — general head of the Mohummudan criminal law, Tdzeer and Seedsut, it 
any malignant appears that the Sovereign and his delegates are invested with a discretionary 


Remarks upon power of correction and punishment in three cases. Ist. In the case of offen- 
Mohummudan 


law of Taseer ceS for which no specific penalty of Hudd, or Kisds, has been provided by 


aT the law; being, for the most part, offences not of a heinous nature; the 
preceding scc- Punishment of which is left discretionary, below the measure of the specific 


tion ; with dis” penalties, for the correction and amendment of the offender. 2dly. For 


cases to which Crimes within the specific provisions of Hudd and Kisds ; when the proof 
a diseretiova- against the person accused, of the commission of such crimes, may not be 
correction and Such as the law requires for a judgment of the specific penalties; though 
punishment — sufficient to establish a strong presumption of guilt: or although the proof 
appears appli- . a, 

cable, be complete, as required for a sentence of Hudd or Kisds, when such sen- 


tence is barred by a remission of the claim to retaliation in cases of Kisds, 

or by any of the special exceptions which, under the general denomination of 

Shoobah, are considered by the prevalent authorities of Mohummudan law 

to bar a judgment for the specific penalties of that law. 3dly. For the most 

heinous crimes, in a high degree injurious to society, and particularly for 

repeated offences of this description, which, upon principles of public justice, 

for the safety of the community, may appear to require exemplary punishment, 
Futwas of the Deyond the prescribed penalties and ordinary provisions of the law. In the 


law officers adjudication of punishments under the discretion thus allowed by the Mohum- 
fen governed emUdaN law, especially in the second of the three cases stated, the Futwds of 


bys conde: the law officers, attached to the criminal courts, were found to be often go- 
Nccrec of _Verned by a consideration of the degree of proof against the party accused, 
degree o M4 § Pp: § party 


proct agsiet rather than by the degree of guilt, and criminality of the act established 
rather than by 2galnst him ; and the penalties awarded by them were, in many instances, 
her ha adjudged on insufficient proof of the charge: whilst, in others, the penalty 
tablished a. declared by them was inadequate to the heinousness of the offence, of which 
Rear i the prisoner had been convicted. It was therefore deemed necessary that 
consequence, provision should be made fcr determining the punishment to be adjudged by 
for determin- 
ing the punish- 
hn oe * By Section 3, Regulation 14, 1810, more fully cited in the sequel, two judges of 
criminalcourts the court of nizamut adawlut are empowered to grant a remission or mitigation of 
punishment, according to the evidence and circumstances of the case, without a re- 


ference to the Governor General in Council. ; 
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the criminal courts in all cases wherein a discretion is left by the Mohummu- 
dan law; as well to guard against the infliction of any punishment without 
sufficient evidence of guilt ; as to maintain the uniform and adequate punish. 
ment of offenders, when convicted, according to the criminality of the offences 
established against them. ‘The following rules were accordingly enacted for 
this purpose (including the ceded provinces) by Section 2, of Regulation 53, 
1803. 

First. “In all trials before the courts of circuit, wherein the Mohum. 
mudan law officers of those courts may consider the prisoner liable to dis. 
cretionary punishment, (Tazeer, Acoobut, or Scedsut,;) their Futwd shall 
declare the same generally, with a statement of the grounds on which the 
prisoner is adjudged subject to discretionary punishment ; leaving the measure 
of punishment, in such cases, to be determined by the judge of circuit before 
whom the trial may be held, or by the court of nizamut adawlut, under 
the provisions contained in this, or any other regulation. Second. “If the 
crime, for which the prisoner is declared liable to discretionary punishment, 
in such cases, shall have been specifically provided for by any subsisting 
regulation, denouncing the penalty to be adjudged on proof of the commis. 
. sion of such crime; and the judge, before whom the trial may be held, shall 
consider the crime to have been established against the prisoner ; whether by 
his free and voluntary confession ; or by the testimony of credible witnesses ; 
or by strong circumstantial evidence; he shall sentence the prisoner to suffer 
the punishment for such crime prescribed by the regulations; or, if the case 
be referrible under the regulations for the sentence of the nizamut adawlut, 
shall transmit the trial, with his opinion thereupon, to that court.” Third. 
“‘ If the crime, for which the prisoner is declared liable to discretionary pu- 
nishment, shall not have been specifically provided for by any 3 deere 
denouncing the penalty to Be adjudged on proof of the commission of it ; but 
be such as would have subjected the prisoner to the specific penalty of Hudd, 
or Kisés, provided by the Mohummudan law, if he had been convicted by 
full legal evidence ; and the Futwé of the law officer shall declare him liable to 
discretionary punishment in consequence of the evidence not being such as 
the Mohummudan law requires for a sentence of Hudd or Kisds ; though 
sufficient to convict the prisoner on strong presumptive proof or violent pre- 
sumption (Ghdlib-oo-zun ;) the judge, before whom the trial may be held, 
provided he concur in the conviction of the prisoner, shall require the law 
officer to declare, by a second Futwad, to what specific punishment (of Hudd 
or Kisés) the-prisoner would have been liable, under the Mohummudan 
law, if he had been convicted by full legal evidence ; and shall proceed there- 
upon to pass sentence according to such second Futwd ; (commuting the 
punishment, if any regulation requires it ;) or, if the case be referrible for 
the sentence of the nizamut adawlut, shall transmit the trial, with his opi- 
nion, to that court.” Fourth. “The judge, before whom the trial may be 
held, shall proceed in like manner as directed in the preceding clause, when 
the crime of which the prisoner is convicted (whether upon full legal evi- 
dence, or upon strong presumptive proof) may not have been specifically 
provided for by any regulation; but would subject the prisoner to the speci- 
fic penalty of Hudd or Kisds provided by the Mohummudan law, if the sen- 
tence against him for such penalty were not barred by some special exception, 
or scrupulous distinction (Shoobah) not affecting the nature and criminality of 
the offence, and evidently repugnant to the principles of equal justice ; in 
consequence of which bar to a judgment for the specific penalty the prisoner 
is declared liable to discretionary punishment. In such cases the law officer 
is to declare, by a second Futwd, to what punishment the prisoner would 
have been liable under the Mohummudan law, for the crime committed by 
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him, if the special exception or distinction, by which Hudd or Kisds is barred 
in the particular case, had not existed; and the judge is to proceed thereupon 
as directed in the preceding clause.” Fifth. “ Nothing in this section, how- 
ever, shall be construed as authorizing a sentence of discretionary punishment 
exceeding, or equal to, the specific punishment prescribed by the Mohummu- 
dan law, in cases where such specific penalty is remitted or mitigated by the 
provisions of the Mohummudan law, in consideration of circumstances which 
alter the nature, and diminish the criminality, of the offence, unless such en- 
hanced or equal punishment for the crime M question shall have been ex- 
pressly denounced by some regulation, in modification of the Mohummudan 
law.” Sixth. “ Nor shall any part of the present regulation be considered 
to authorize the infliction of any punishment whatever upon suspicion only, 
(termed by the Mohummudan lawyers, Wukm, Shuk, or Shoobah Zdeefah) 
when the evidence against the prisoner is undeserving of credit ; or the pre- 
sumption of his guilt, arising from credible testimony, or circumstantial evi- 
dence, is weak; and does not amount to the degree of strong and violent 
presumption, held sufficient for conviction; and recognized as such in the 
Mohummudan law, under the denominations of Ghdlib-oo-zun, Akbur-ov-raee, 
Shoobuh-u-cuvvee, or Shoodeed. When the judge, before whom.a prisoner 
may be tried, shall not consider him convicted on such presumptive proof; 
or on the evidence of credible witnesses ; or on his own confession; he shall 
not sentence the prisoner to suffer any punishment; whatever may be the 
Futwdé of the law officer. But in cases of strong suspicion, though not amount- 
ing to conviction, as well as upon proof of notorious bad character, the judge 
of circuit may direct the zillah or city magistrate to detain the prisoner in 
custody until he shall give sufficient security for his future good behaviour, 
and appearance when required.”' Seventh. ‘* If the crime, of which a priso- 
ner is convicted, and for which he is declared liable to discretionary pu- 
nishment, shall neither have been specifically provided for by any regulation ; 
nor by any stated penalty in the Mohummudan law; and the judge, before 
whom the trial may be held, shall consider the crime to have been established 
against the prisoner, and deserving of punishment ; he shall, after consulting 
with the law officer, respecting the measure of punishment which under the 
discretion left by the law, and the whole of the circumstances of the case, 
should be inflicted upon the prisoner, adjudge the prisoner to suffer such pu- 
nishment as may appear adequate to his guilt, and the nature of the offence 
of which he is convicted; not exceeding corporal punishment of thirty-nine 
stripes ; and imprisonment, with hard labor, for the term of seven years. If, 
in any instance, this degree of punishment appear to the judge of circuit in- 
sufficient, in a case not specifically provided for by the Mohummudan law ; 
or the regulations ; he shall transmit the trial, with his sentiments thereupon, 
to the court of nizamut adawlut.” 

The several provisions made by the above clauses for the guidance of the 
courts of circuit, and their law officers, in cases of discretionary punishment, 
were, by the three First Clauses of Section 7, Regulation 53, 1803, extended 
to the court of nizamut adawlut, and the law officers of that court, with 
the following modification of the last clause specified. ‘* In trials referred to 
the nizamut adawlut, under Clause Seventh, Section 2, of this regulation, 


* The latter part of this clause is modified by Section 2, of Regulation 8, 1818, 
(hereafter cited more fully) which rescinds such part of the clause referred to, ‘as 
vests the courts of circuit with authority to require security for good behaviour, from 
persons charged with, but not convicted of, a specific offence on the ground of a 
strong suspicion of their having committed such offence, independently of any proot 
of notorious bad character.” 
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viz. when the crime of which the prisoner is convicted, and for which he is 
declared liable to discretionary punishment, shall not have been specifically 
provided for, either by the regulations, or by any statéd penalty in the Mo- 
hummudan law, the judges of the nizamut adawlut, provided the offence be 
punishable at discretion under the Mohummudan law, and they shall be 
satisfied of the conviction uf the prisoner, are authorized to pass such sen- 
tence upon the prisoner, not extending to capital punishment, as they may 
deem adequate to the crime of which he is convicted, and consonant to the 
general principles of justice, on due consideration of all the circumstances of 
the case. The court shall at the same time propose to the Governor General 
in Council 2 regulation, to fix and declare the specific punishment of any 
crime of magnitude, which may be found not to have been specifically pro- 
vided for, either by the Mohummudan law, or by the regulations ; and which 
may appear to call for an express denunciation of the penalty to be incurred 
by committing the same.” 

The following additional enactments in Sections, 2, 3, and 4, of Regulation 
17, 1817, entitled “ A Regulation to provide for the more effectual admini- 
stration of criminal justice in certain cases ;’”? and meant especially (as stated 
in the preamble) to ‘enable the judges of the nizamut adawlut to pass a 
sentence of punishment, when the Futwds of the law officers may not con- 
vict the prisoner of the fact, or facts charged against him; nor declare him 
liable, on strong presumption, to discretionary punishment,” may likewise be 
specified in this place, together with Section 5, of the same Regulation, which 
provides for cases in which evidence before the courts of circuit may be 
declared inadmissible by the law officers of those courts, on insufficient 
grounds. 

§ 2. “ Whenever a person charged with a criminal offence, and brought 
to trial before a court of circuit, shall be acquitted of the charge, by the 
Futwd of the Mohvmmudan law officer present at the trial, and the judge 
before whom the trial may be held, on full consideration of the evidence, 
and of all the circumstances of the case, shall be of opinion that the proof 
against the prisoner, whether founded on his free and voluntary confession, 
or on the testimony of credible witnesses, or on circumstances of strong pre- 
sumption, is sufficient to convict the prisoner of the whole, or any part of 
the charge, so as to render him a proper object of punishment, the judge 
shall not pass any sentence; but, as directed by the existing regulations in 
all cases wherein a judge of circuit sitting on a criminal trial may disapprove 
the Futwd of the law officer, shall transmit, without delay, the whole of the 
proceedings on the commitment and trial, with the P'utwd of the law officer, 
to the court of nizamut adawlut; and shall state, in a letter to that court, 
the specific crime or crimes, which the judge may consider to be established 
against the prisoner.” 

§ 3. “ On receipt of the proceedings upon trials referred to the nizamut 
adawlut, in pursuance of the foregoing section, the Mohummudan law 
officers of that court shall write their Futwa thereupon, as in other trials refer- 
red under the general regulations.” 

§ 4. ‘In such cases, as well as in all trials referred to the nizamut adaw- 
lut, when the Fufwd of one or more of the law officers of that court may 
acquit a prisoner of the whole, or any part of the charge preferred against 
him, and two or more judges of that court, on a deliberate consideration 
of the evidence and circumstances of the case, shall concur in opinion, that 
the proof against the prisoner so acquitted, whether founded on his free and 
voluntary confession, or on the testimony of credible witnesses, or on cir- 
cumstances of strong presumption, is sufficient to convict him of the whole, 
or any part of the charge, and that he is in every respect a proper object of 
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standing a Fut- punishment, the judges so concurring in opinion, are hereby declared compe- 
pe the iw ef. tent to convict and pass sentence of punishment upon the prisoner, according 
ers of that to the nature and degree of his offence, and the provisions applicable thereto 
a in the laws and regulations in force ; in like manner as if he had been de- 


clared convicted by the Futwd of the law officers.” 


Section 5. § 5. “If the evidence of a witness on a criminal trial, before a court of 
Courts of cit- civeuit, be declared by the Mohummudan law officer inadmissible, on the 


proceed when ground of the witness being a police officer, or an officer of Government of 
the evidence any description ; other ground of exception in the Mohummudan 
ot witnesses ption; or on any & cep 


may on insuf- rules of evidence, which may appear to the judge of circuit unreasonable 


ficient grounds ond insufficient ; the judge shall cause the examination of the witmess to be 


hy the law of ‘taken, notwithstanding the exception stated by the law officer; and shall 
cers to De in 


adunable. require the latter, on completion of the trial, to declare in his Futwd the 
sentence to which the prisoner would have been liable, if the evidence of the 
witness or witnesses, objected to, had been admissible under the provisions 
of the Mohummudan law. If such cases, however, if the conviction of 
the prisoner depend exclusively or principally upon the evidence of the 
withess or tittiesses objected to by the law officer, the judge of circuit shall 
not pass afly senterice; but shall refer the trial to the nizamut adawlut; 
which court, after taking a Fuéwdé from its law officer, is empowered to pass 
such sentence as may be deemed just and proper, under the preceding see- 
tion of this regulation, and the general regulations in force.” 

Frevious de- On the subject of the last-mentioned section, it had been previously de- 

R 9,1793,§56, clared, in Section 56, Regulation 9, 1793, (extended to Benares by Section 


extended to 


Benares by R. 22s Regulation 16, 1795, and re-enacted for the ceded provinces m Section 
16, 1795, § 32; 25, Regulation 7, 1803) that ‘the religious persuasion of witnesses shall 


tor ceded pro. HOt be considered a bar to the conviction or condemnation of a prisoner ; but 
oc 7, in cases in which the evidence given on a trial wotild be deemed incompetent 
Ruhgions per by the Mohummudan law, solely on the ground of the persons giving such 
suasion of “it- eviderice not professing the Mohummuddn religion, the law officers of the 
mvalidate court of circuit shall be required to declare, what would have been their 
weay  —-ttod, supposing such witnesses had been Mohommudans. The court of 
Court of «1 circuit shall hot pass sentence in such cases; but shall transmit the record 
cuit, how to of the trial, with the Fufwd directed to be required from the law officers, to 


procecd when ; : . ° 
the witnewes the nizamut adawlut; which court, provided that it shall approve of the 


cee proceedings held on the trial, shall pass such sentence as would have been 


permeates passed, had the witnesses, whose testimony may be so deemed incompetent, 
humuudane Deen of the Mohummudan persuasion.” 


Further pio It was further provided in Section 51, Regulation 9, 1793, (extended to 


1793, rae ” Benares by Section 22, Regulation 16, 1795; and re-enacted for the ceded 

extended to provinces in Sections 20 and 21, Regulation 7, 1803,) that ‘ no criminal 
enaies by R * pate : 

10, 17% 422, shall suffer the punishment of mutilation. If a prisoner shall be adjudged, 

ang, Mat, in conformity to the Futwd of the law officers, to lose two limbs; instead of 

provinces m being made to undergo such punishment, he shall be imprisoned, and kept to 


R'7,1803, $20, hard labor, for fourteen years : and if a prisoner shall be adjudged to lose one 


No cuminal to hmb, he shall, in lieu of such punishment, be imprisoned and kept to hard 
aera muula” labor for seven years. The judges are accordingly directed, whenever any 


Whet prnil criminal shall be sentenced to suffer mutilation, to commute such punishment, 
ieted in he OF imprisonment, and hard labor for the term above prescribed ; and to issue 


ot mutilation their warrant to the magistrate for that purpose.” 

Betepituleties It has already been observed, that the provisions of the Mohummudan law 
ofthe Mohum- for the punishment of highway robbery cannot, according to the prevailing 
mudan law — doctrines, be applied to robberies committed in any other place than on or 
robbery, and near the highway, at a distance from any inhabited place; and that, even 


makisg-fo, With respect to these, the specific penalty is barred, if any one of the band 
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of robbers be under age; or lunatic; or dumb; or a relation, within the ther provisions 
prohibited degrees, of the person robbed or murdered ; or if such person be for the more 
not a Mosulman, or under the permanent protection of a Mohummudan adequate pu- 
government ; or if any of the robbers have a joint interest in the property fiber’ Sih 
plundered ; or such property be not in legal custody with respect to any one or without 
of the robbers ; or its value be less than ten dirms (between two and three "her sst os 
rupees) for the share of each robber. These distinctions being evidently criminality. 
repugnant to the principles of public justice; and the atrocious crime of 
gang-robbery, with frequent murder, maiming, burning, or other aggravating 
circumstances, continuing to prevail in many districts (especially within the 

province of Bengal, where the pusillanimous disposition of the inhabitants 

prevents, in general, their making any opposition to a numerous and armed 

banditti ;) it became highly requisite that provision should be made for the 

More certain and adequate punishment of robbery, with or without murder, 

or other aggravating acts of criminality. The following rules were accord. Rules enacted 
ingly enacted by Sections 9, 4, and 5, of Regulation 53, 1803, for the court [uel ess 
of circuit ; and by the fourth clause of Section 7, of the same regulation, 1803; and 
were extended to the nizamut adawlut; the judges of which court were Poncre, voted 
thereby “‘ authorized to adjudge the stated punishment, whatever may be the zamut adawlut 
Futwa of their law officers; provided that it shall declare the prisoner, or CL sa pare 
prisoners, to have been convicted of the crimes incurring the stated penalties; regulation. 
either on free and voluntary confession, or on the testimony of credible wit- 

nesses ; or on strong circumstantial evidence (sufficient to establish Ghalibzun, 

or violent presumption of guilt); and provided the judges of the nizamut 

adawlut shall see no cause to disapprove such conviction of the prisoner or 

prisoners ; or to mitigate or remit the specified punishment.” 

§ s. ‘‘ First, Any person or persons, who shall, in the day or in the night, R.58, 1808, 93. 
go forth with any offensive weapon; or in a gang with or without an offensive a 
weapon, with the criminal intent of committing robbery, and shall, by force edguilty of the 
or intimidation, rob or attempt to rob, any person or persons, on or near a bel ty pa 
highway ; or on a river, lake, or other water ; or in or near a city, town, or pte tt 
village; or in any other place whatever ; or shall attack by open violence, bie on convie 
and rob, or attempt to rob, any dwelling-house, or other house or building ; ™ 
or any tent, boat, or other receptacle of persons or property, in which there 
may be any person or property at the time of such robbery, or of such at- 
tempt to rob; shall be deemed guilty of the crime of robbery by open 
violence ; (denominated in the Mohummudan law Suruca-t-kobra, and more 
commonly Shubkhoonee, or Dukytee,) and on due conviction thereof, whe- 
ther by free and voluntary confession, or by the testimony of credible wit- 
nesses, or by strong circumstantial evidence, shall be adjudged to suffer such 
of the penalties declared in the next section, as may be applicable to the case, 
viz. according as the robbery may be with, or without, homicide, wounding, santa: 
maiming, or other personal injuries ; or with or without other circumstances of pend upon th- 
aggravation. Second. In such cases of robbery by open violence, the jie vrtne ne 


punishment of the offenders shall not depend upon the amount, value, or perty plunde.- 
description, of the property plundered. Nor shall any of the circumstances $5; teaby any 


noticed in the preamble to this regulation, as barring a sentence of Hudd of the circum- 
under the Mohummudan law, in cases of highway robbery, nor any other Hegeeee 
provision in that law, be hereafter allowed to operate against the punishment of Hudd under 
of persons convicted of highway robbery, or of any robbery by open violence, dan iaw; or by 
as defined in the preceding clause of this section; or of murder, or other sry provision 
acts of criminality committed in the prosecution of such robbery ; or of an the party con- 
intent to rob: provided, as in all other cases of criminal conviction and pu- pad pee 
nishment, that the party convicted be adult, and of sound understanding, 80 pf punishment 
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Couts of eu as to render him a proper object of punishment. Thérd. In all such cases, 
proceed, upon Of conviction of robbery by open violence; or of murder, or other criminal 
the Putas of acts, done in prosecution of such robbery, or of an intent to rob; if the law 
fieers, in such Officer of the court of circuit declare the prisoner liable to discretionary be 
aes nishment, the judge, before whom the trial may be held, is to proceed as 
directed in Clause Second, Section 2, of this regulation. If the law officer 
declare the prisoner liable to suffer death under the Mohummudan law, the 
judge is to refer the trial to the court of nizamut adawlut, with his opinion, 
as directed by the existing regulations ; or, if the law officer declare the pri- 
soner liable to amputation of limb under the Mohummudan law, the judge is 
either to refer the trial for the sentence of the nizamut adawlut; or to com- 
mute the punishment and pass sentence against the prisoner, in conformity to 
the ensuing section ; according as the degree of punishment to be adjudged, 
“or any provision in the regulations, may require a reference of the trial for 

the sentence of the nizamut adawlut, or otherwise.” 


Section 4. § 4. * First. All persons convicted of being the heads or leaders of a 
reese al gang of robbers, by whom a murder may have been comn.itted ; or of having 


mitted im the been actively concerned in the perpetration of such murder ; or of any mur- 


prosecution of ° ° . P ¢ 
Thiieey, whet der committed in the prosecution of robbery, or an intent to rob; or of 


persons hable having been present, aiding, and abetting, when such murder was,committed ; 


of death. or, though not present, of having procured and caused, by hire, counsel, or 


command, the perpetration of such murder, in pursuance of a preconcerted 
plan to commit the same, or to commit robbery ; shall be adjudged to suffer 
In cases of death. Second. All persons convicted of being the heads or leaders of a 


wounding, o1 ; ° 
other personal gang of robbers, by whom any person may have been wounded, maimed, 
‘asioving he. Durnt, or subjected to other personal injury, torture, or cruelty, not occasion- 


minide, ot of Ing homicide ; or by whom a dwelling-house or houses may have been set 
aggravating OD fire; or any other criminal and aggravating act committed, in the prose- 


act of crm cution of a robbery, or intent to rob; as well as persons convicted of havin 
nality commit- : ° : P ° . g 
ted in the pro- been actively concerned in any of the acts aforesaid, done in prosecution of a 


rebhery a robbery, or intent to rob; or of having been present, aiding and abetting, 
persons sub- When any such acts were committed ; or, though not present, of having pro- 
ect to mpr’ cured and caused, by hire, counsel, or command, the perpetration of any 
tiansportation Such acts in pursuance of a preconcerted plan to commit the same, or to 
sou Ate: commit robbery ; shall be adjudged to suffer, imprisonment and transporta- 
0», 30 specs! tion for life. Moreover, any leaders of gangs, or other heinous offenders, 
tence of death, Convicted of a repetition of the crime described in this clause; or without 

such repetition, of a degree of cruelty, violence, or other aggravating crimi- 

nality, which, under the discretion allowed by the Mohummudan law in cases 

of Scedsuf, may be punishable with death; and which may appear to the 
ike of court of nizamut adawlut to render such heinous offenders deserving of 
attempttorob, Capital punishment ; shall be liable to a sentence of death. Third. All 
er atte persons convicted of being the heads or leaders of a gang of robbers by 
iujuty,orother Whom a robbery may have been committed without homicide ; and without 
a any personal injury, or other act of aggravation, as specified in the preceding 
persons table Clause ; or by whom any violent attempt shall have been made to commit 
iment aad hara SUCH robbery, though not effected ; as well as persons convicted of having 
labor for four- been actively concerned in any such robbery, or attempt to rob; or having 
ween yeats been present, aiding and abetting at such robbery, or attempt to rob; or, 

though not present, of having procured and caused, by hire, counsel, or 

command, the perpetration of such robbery, or attempt to rob, in pursuance 

of a preconcerted plan for this purpose; shall be adjudged to suffer impri- 
O1, special sonment and hard labor for the period of fourteen years. The court of 


cases,toimpri- —, . . . 
sonment and. Nizamut adawlut are further empowered to extend their sentences, to impri- 
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sonment and transportation’ for’ life, upon any leaders of gangs, or other 
offenders, convicted of a repetition of the crime described in this clause ; or 
without such repetition, if from proof of the notorious bad character of the 
party convicted, or on consideration of any other circumstance appearing 
‘upon the trial to aggravate the guilt of any particular prisoner, and evince the 
danger of his future depredations, if set at liberty, it shall, in the judgment 
of that court, be just and necessary to inflict a more severe punishment than 
imprisonment and labor for the term of fourteen years." Fourth. Persons 
convicted of going forth with a gang of robbers for the purpose of commit. 
ting robbery, but apprehended before they have committed such, or have 
made any violent ‘attempt for the purpose, so as to bring them within the 
provision contained in the preceding clause, shall be adjudged to suffer impri- 
sonment and hard labor for such period, not exceeding seven years, as the 
circumstances of the case may appear to merit. Fifth. Provided with re- 
spect to all the crimes, and degrees of punishment, specified in the several 
clauses of this section; if, from any extenuating circumstances, which may 
appear on the trial before the courts of circuit, or court of nizamut adawlut, 
the stated punishment shall, in any particular instance, appear too severe; or 
if on consideration of the number of prisoners convicted of the same crime, 
and of any discriminative circumstances with respect to one or more of them, 
the example shall appear sufficient for the ends of justice, without extending 
the full degree of the prescribed punishment to the whole of the prisoners 
convicted ; it shall be competent to the court of nizamut adawlut, or to the 
courts of circuit, if the trial be not referrible under the regulations to the 
nizamut adawlut, to mitigate the sentence, in such cases, as may be deemed 
just and expedient. Sixth. The courts of circuit are also to report to the 
nizamut adawlut, and that court, if it appear necessary, will report to the 
Governor General in Council, the case of any prisoner or prisoners, who may 
appear proper objects of mercy and pardon; or if the punishment to which 
they are sentenced shall not have been adjudged under any provision of the 
Mohummudan law, or the regulations, expressly requiring the same, the 
court of nizamut adawlut, as already authorized, may remit the punishment, 
and order the discharge of the prisoner, without reporting the case for the 
orders of the Governor General in Council,” 

§ 5. “ First. No part of the preceding section shall be considered appli- 
cable to secret theft; or larceny without open violence (Suruca-i-sogra) ; 


1 This clause was rescinded by Section 2, of Regulation 8, 1808 ; with a view to 
bring all cases of conviction of the atrocious crime of robbery by open violence before 
the court of nizamut adawlut ; and the following rule was substituted in Section 3, 
of that Regulation. ‘ All persons convicted of beigg concerned, as principals or ac- 
complices, subsequently to the promulgation of this regulation, in the crime of robbery 
by open violence, as defined in Section 3, Regulation 53, 1803, and who may not, 
under the regulations in force, be liable to a sentence of death, shall be adjudged by the 
courts of circuit, arid by the court of nizamut adawlut, to receive thirty-nine lashes 
with a corah, and to be imprisoned and transported for life ; unless, from any extenu- 
ating circumstances appearing on the trial, the stated punishment shall appear too se- 
vere ; in which case the court of nizamut adawlut is authorized to mitigate the sen- 
tence, as in other cases left to the discretion of that court, by Clause Fifth of Section 
4, Regulation 53, 1803 ; or to act in pursuance of Clause Sixth of that section, if the 
prisoner appear a proper object of mercy and pardon.” It was further declared by 
Section 9, Regulation 8, 1808, that ** persons convicted of going forth with a gang of 
robbers, for the purpose of committing robbery, but apprehended before they have 
committed such robbery, or made any violent attempt for the purpose, and adjudged 
to suffer temporary imprisonment under Clause Fourth, of Section 4, Regulatior 58, 
1803, shall previously to their release from confinement be required to give substantial 
security for their future good conduct.” 
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whether accompanied with burglary, (Nuccub-zunee,) or simple theft from 
the person or house, unaccompanied with any aggravating circumstance. In 
such cases the Mohummudan law, with the modifications of it in the existing 
regulations, and the rules contained in Section 2, of this regulation, when the 
prisoner may be declared liable to discretionary punishment, shall govern the 
sentences of the, courts of circuit ; as well as of the nizamut adawlut in any 
cases referred to that court. Second. But in the case of a burglarious entry, 
or any entry by night, into a dwelling-house, or other house ; or into a tent, 
boat, or other receptacle of persons and property, for the purpose of commit- 
ting theft therein ; although such entry may have been made in the first in- 
stance without any dpa violence ; if any person or persons” shall, after having 
entered, be guilty of murdering, wounding, maiming, torturing, or otherwise 
doing personal injury to any person or persons, or of any other criminal act 
of violence, done in the prosecution of the original intention to commit theft ; 
the parties convicted, as principals or accomplices, of such murder, wounding, 
maiming, or other acts of criminality and violence, done in the prosecution 
of theft, shall be liable to the same punishment as has been declared in the 
preceding section, for the same acts of criminality committed in prosecution 
of robbery by open violence: and the several provisions contained in that 
section, as well as in Section 3, of this regulation, are accordingly declared 
equally applicable to the cases herein specified.” 

Corporal punishment by stripes, which had formerly constituted part of the 
usual punishment for robbery, in cases short of death, not having been spe- 
cified in the rules above quoted ; and instances having occurred in which the 
village watchmen, who are bound to assist the police officers in protecting the 
inhabitants of the country, and their property, from robbery, were found to 
have been concerned in the perpetration of this crime; strong grounds of 
suspicion also having appeared that even some of the public officers upon the 
police establishments had connived at the commission of robbery, or at the 
escape of persons residing within their jurisdictions, who from information, 
or notoriety, were known to be robbers ; the following rules were enacted by 
Regulation 3, 1805, for subjecting offenders, convicted of so highly criminal 
and dangerous a violation of duty, to more exemplary punishment, propor- 
tionate to their aggravated criminality, and its danger to the community ; as 
well as for enabling the criminal courts to adjudge corporal punishment, in 
all cases of conviction of robbery, when it may appear proper to inflict such 
punishment. 

§ 2. * In all cases of conviction of the crime of robbery by open violence, 
as defined in Clause First, of Section 3, Regulation 53, 1803; whether such 
conviction be founded upon the free and voluntary confession of the prisoner, 
or upon the testimony of oredible witnesses, or upon strong circamstantial 
evidence ; and the party so convicted may not be sentenced to suffer death ; 
the court of circuit, before whom the offender may be convicted, and the 
court of nizamut adawlut, in trials referred to that court, shall be competent 
to adjudge corporal punishment, not exceeding thirty-nine lashes with a 
corah, in addition to the penalties of imprisonment and transportation for 
life, or of imprisonment and hard labor for the period of fourteen years, pre- 
scribed by Clauses Second and Third of Section 4, Regulation 53, 1803 ; 
whenever, on consideration of the nature of the case, it may appear proper to 
inflict such additional exemplary punishment.” 

§ 3. ‘ Persons convicted of the crime provided for by Clause Fourth, of 
Section 4, Regulation 53, 1803, viz. of going forth with a gang of robbers 
for the purpose of committing robbery, but apprehended before they have 
committed such, or have made any violent attempt for the purpose ; and de- 
clared by the clause abovementioned, liable to imprisonment and hard labor 
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for such period, not exceeding seven years, as the circumstances of the case 
may appear to merit ; are further-hereby declared liable to corporal punish. 
ment, not exceeding thirty lashes with a corah, in addition to, or in commu. 
tation of, the whole or part of the imprisonment provided for by the clauses 
above cited ; whenever it may be expedient, for the sake of example, or to 
prevent a lengthened imprisonment of the prisoner, to the court of circuit 
before whom he may be convicted, or to the nizamut adawlut in any cases 
referred to that court.” - 

§ 4. “If any pyke, chokeedar, pasban, dosaad, nigabaan, or other village 
watchman, or guard, of whatever denomination, entertained or employed by 
a landholder, or by any other person, for the protection of villages, houses, 
persons, or property, and consequently required by the regulations to assist 
the police officers in preventing robbery and other crimes, and in apprehend- 
ing offenders ; or if any police officer of whatever description, (whether a 
police darogah, or tehseeldar entrusted with the charge of the police, a city 
or town cutwal, or a jemadar, mohrir, burkundoss, piadah, or other person 
employed under the zillah or city magistrates, the police darogahs and 
tehseeldars, or under any other officers of the police, for the protection of 
the inhabitants of the country and their property from robbery ; or for ap- 
prehending robbers and other criminals; or generally for the performance 
of any duty of police connected with the prevention of public offences ;) 
shall be convicted of the crime of robbery by open violence, as defined in 
Clause First, of Section 3, Regulation 53, 1803; whether such conviction 
be founded upon the free and voluntary confession of the prisoner, or upon 
the testimony of credible witnesses, or upon strong circumstantial evidence ; 
and the party so convicted shal] not be liable to suffer death, under Clause 
First, of Section 4, Regulation 58, 1803, as an accomplice in murder, as well 
as robbery ; it is hereby declared, that he shall be held and expressly deemed 
to be within the provisions contained in Clauses Second and Third of that 
regulation, whereby the rizamut adawlut are authorized to pass sentence of 
death, in cases of aggravated criminality, which may appear to deserve it, 
although the robbery may not have been attended with actual homicide; or 
where the robbery may have been without any personal injury or other act 
of aggravation, to extend the sentence of that court, from imprisonment and 
hard abe for fourteen years, to imprisonment and transportation for life ; if 
on consideration of any circumstance appearing upon the trial, to aggravate 
the guilt of any particular prisoner, the infliction of such more severe punish- 
ment shall appear just and necessary. Under this declaration any watchman, 
guard, or police officer, as described in the present section, who may be con- 
victed of having been present, aiding and abetting, at a robbery by open 
violence, or at an attempt to commit such robbery ; or though not present, 
of having procured and caused by hire, counsel, or command, the perpetra- 
tion of such robbery, or attempt to rob; will be liable to suffer death, on the 
sentence of the court of nizamut adawlut, according to the regulations, if in 
the prosecution of such robbery, or attempt to rob, any person shall be 
murdered, wounded, ,maimed, burnt, or subjected to other personal injury, 
torture, or cruelty ; or any dwelling-house shall be set on fire; or other 
criminal and aggravating act committed ; or will be liable to a sentence of 
corporal punishment, and imprisonment and transportation for life, by the 
court of nizamut adawlut, if the prosecution of such robbery, or attempt to 
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the other aggravating acts above specified. It is hereby further declared, 
that any clear and direct connivance on the part of a watchman, guard, or 
police officer, as described in this section, whereby a gang of robbers may 
have been enabled to commit any of the crinies above stated, shall, if duly 
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mit robbery or 
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gang of sub mot exceeding fourteen years, as the circumstances of the case may, in the 
pets ome judgment of the court of circuit, before whom he is convicted, appear to 


pumshment merit; or if that court shall, in any particular case, deem the prisoner de- 
ene : ithe serving of more exemplary punishment, they shall refer the trial to the court 


committed, of nizamut adawlut ; who are authorized, if sufficient ground appear, to ex- 
nor any violent 


stienipt nade tend the sentence to corporal punishment and imprisonment, with trans- 
for the pm- portation for life. 


Ce pane § 6. “ The explanation contained in the two clauses of Section 5, Regu- 
Any stelice ole lation 53, 1803, respecting the distinction to be observed in cases of secret 
watchman, theft, or larceny, without open violence, and of criminal acts of violence done 
convicted of in prosecution of the original intention to commit theft, shall be applied, in 
laceny and like manner, to the several provisions contained in the present regulation. 
pepe Oak But if any police officer, or any guard or watchman, bound to assist the 
open violence, Officers of police, as described in Section 4 of this regulation, shall be con- 
or of conti. victed of theft, or of larceny and burglary, though without any act of open 
perpetration violence, or of clear and direct connivance at the perpetration of such crime, 
foabaCnaile he shall be liable to suffer such aggravation of punishment as the court of 
ment hable, circuit, before whom he may be convicted, or the nizamut adawlut, if the 

case be referrible to that court, shall deem adequate to his offence; not ex- 

ceeding the limitations prescribed by Clause Seventh, of Section 2, and Clause 

Third, of Section 7, Regulation 53, 1803, for cases not specifically pro- 
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other personal Personal injuries committed in the prosecution of theft or burglary, have been 


iyuries, in enacted in Section 8, of Regulation 17, 18173 already adverted to, as bear- 
prosecution of 


theftor bu. 10g the title of “ A Regulation to provide for the more effectual administration 
glary contain. of criminal justice in certain cases.” 

1817,§8. “ First. The second clause of Section 5, Regulation 53, 1803, which 
Second clause contains provisions relative to murder, wounding, and other personal inju- 
1403, teseid- Ties, committed in the prosecution of theft, or burglary, is hereby rescinded. 


ed. 66 : . . . 
eneiceow Second. Persons convicted of murder, in prosecution of robbery, bur- 
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bari et preventing robbery, he is subject to the enhanced punishment declared in 


sentence ie- such instances of aggravated criminality, by Section 4, Regulation 3, 1805. 
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Fourth. 1n all cases of burglary and theft, or of theft without burglary, 
whether in a house or from the person of another, as well as in all cases of 
robbery, not within the provisions of the regulations in force for the punish. 
ment of robbery by open violence, if the robbery, burglary, or theft, or an 
attempt to commit the sante, be accompanied with ‘an attempt to commit 
wilful murder, whether by wounding, burning, strangling,-poisoning, drown- 
ing, throwing into a well, or by any other means, or be accompanied with 
wounding, burning, or corporal injury to any person or persons, in such de- 
gree as to endanger life, the offender or offenders, who may be convicted, to 
the satisfaction of the nizamut adawlut, of having been concerned as princi- 
pals or accomplices, in a robbery, burglary, or theft, or in an attempt to 
commit the same, attended with such aggravated criminality, shall be liable to 
the same punishment, as that prescribed for robbery by open violence; viz. 
thirty-nine lashes with a corah, and imprisonment, and transportation for 
life—The trial in all such cases, shall be referred by the courts of circuit to 
to the court of nizamut adawlut; and the judge of circuit, before whom 
the trial may be held, shall proceed, as directed in Section 4, Regulation 8, 
1808, and other regulations in force, respecting prisoners. who are liable to 
a sentence of imprisonment and transportation for life.—If the judge of cir- 
cuit be of opinion, that there are grounds for a mitigation of the prescribed 
punishment, he shall state the same for the consideration of the nizamut 
adawlut. Fifth. In cases of conviction before the courts of circuit of any 
of the offences specified in the preceding clause, wherein the robbery, bur- 
glary, or theft, or an attempt to commit the same, may not have been accom- 
panied with an attempt to commit murder; nor with wounding, burning, or 
other corporal injury, in such degree as to endanger life; but may have been 
attended with wounding, or other corporal injury, in a less degree, the judge 
of circuit, provided he concur in the conviction of the offender, shall, without 
reference to the nizamut adawlut, adjudge him to suffer such punishment, 
as may appear adequate to the offence, not exceeding the sentence which the 
courts of circuit are authorized to pass in cases of burglary, by the first clause 
of Section 3, Regulation 1, 1811; viz. thirty-nine stripes with a corah, and 
imprisonment for fourteen years, in banishment from the district where the 
prisoner may have resided. Sixth. Nothing in the above clause shall be 
construed to empower the courts of circuit to pass and order execution of a 
final sentence of conviction, and punishment, without reference to the niza- 
mut adawlut, in any case of robbery by open violence, as defined in the 
first clause of Section 3, Regulation 53, 1803; or to authorize an enhance- 
ment of the penalties declared by the regulations in force, for burglary, or 
theft, when not accompanied with wounding, or other corporal injury ; nor 
with an attempt to commit mufder by strangling, or other means, as de- 
scribed in the fourth clause of this section. Seventh. It is however hereby 
declared, in explanation of the first clause of Section 5, Regulation 53, 1803, 
that the reference therein made to the Mohummudan law, in cases of theft, 
was not intended, and shall not be considered to preclude the courts of cir- 
cuit from adjudging stripes, not exceeding thirty-nine, of the corah or rattan, 
in addition to imprisonment not exceeding seven years, when such punish- 
ment, in aggravated cases of theft, may appear just and proper.” 

The offence of breaking into houses, tents, and boats, with an iptent to 
rob, haying become prevalent in several districts, especially in the provinces 
of Bengal, Behar, and Orissa; after the measures adopted for suppressing the 
more daring crime of robbery by open violence had operated to produce 
the salutary effect intended by them; the following rules were enacted by 
Regulation 1, 1811, to be in force ee the period of their promulgation in 
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the provinces of Bengal, Behar, and Orissa; and were subsequently extended 
to Benares and the upper provinces by Section 2, Regulation 15, 1812. 

§ 2. ‘ First. The provisions contained in Section 5, Regulation 53, 1803, 
and in Section 6, Regulation 3, 1805, and in other existing regulations, for 
the punishment of persons, who may be convicted of the crime of burglary 
by nuccubzunnee, or any other mode of house breaking, are hereby declared 
subject to the following modifications. .Second. The offence, to which the 
provisions of the present regulation are ‘intended to apply, is hereby defined 
to be, the breaking, either by day or by night, with intent to rob, into any 
dwelling house, whether constructed of stone, brick, mud, bamboo, grass, 
or other materials; or into a tent, boat, or other place of habitation ; whe- 
ther such entry be effected by cutting through or under the wall (nuccub- 
-zunnee), or by any other means attended with breaking ; and whether, in 
pursuance of the intent to commit such robbery, any property shall be carried 
away or otherwise.” 

§ 3. “* First. Any person or poe who may hereafter be convicted 
before the courts of circuit of the commission of the offence above 
described, between sun-set and sun-rise, whether such conviction be 
founded on the free and voluntary confession of the offender, or on the 
direct testimony of credible witnesses to the fact, or on strong circumstan- 
tial evidence, shall be sentenced to imprisonment in banishment during the 
term of fourteen years, and to corporal punishment not exceeding thirty-nine 
stripes of the corah. Second. Any person or persons, who shall be convicted 
of the crime above defined, committed between sun-rise and sun-set, shall be 
sentenced to imprisonment in banishment for seven years, and to corporal 
punishment not exceeding twenty stripes of the corah. Third. Any person, 
who may hereafter be convicted of the offence of breaking into any ware- 
house, storehouse, or other building, or place used for the custody and pre- 
servation of property, either by day or by night, with the intent to rob, shall 
be sentenced to imprisonment for the term of seven years, and to corporal 
punishment not exceeding twenty stripes of the corah, whether, in pursuance 
of the intent to commit such robbery, any property shall have been actually 
carried away or otherwise. Provided however, that nothing contained in any 
part of this regulation shall be construed to supersede the provisions contained 
in Regulation 8, 1808, or in any other regulation, regarding the punishment 
of persons convicted of the crime of decoity or robbery by open violence 
Fourth. Should any person, in the commission, or in the attempt to commit 
any of the species of the crime stated in the preceding clauses, kill another, 
the offender shall be adjudged to suffer death.” 

§ 4. ‘* All persons who may be convicted of having been present, aiding 
and abetting, in the commission of any of the offences above described, or 
although not present, of having procured or caused by hire, counsel, or 
command, the perpetration of such robbery or attempt to rob, or in any 
manner of confederating with the robbers in pursuance of a preconcerted 
plan for that purpose, shall be adjudged to suffer the same punishment, as 
the principals concerned in the crime are declared liable to, under the diffe- 
rent clauses of the preceding section.” 

§ 5. In trials, in which any of the prisoners are liable to a sentence of 
death, and likewise in trials referrible to the nizamut adawlut, in consequence 
of the disapproval by the judge of circuit of the Futwd of his law officer, the 
judge shall not pass sentence (except for the acquittal and discharge of priso- 
ners not convicted) but shall transmit the trial with his opinion thereupon 
for the sentence of the nizamut adawlut.” : 
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§ 6. ‘“ Any person, or persons, upon whom the instrument denominated a 
seend katee, used for the known purpose of nuccubzunnee, may ee be 
found, shall be detained by the magistrate in safe custody, and emp oh to 
work on the public roads until he shall give security for his future good con- 
duct, or.until the court of ‘circuit (before whom a list of abe so de ath 
is required to be laid by the magistrate at each sessions of jail e vey sha 
on revision of the ‘deci held by the magistrate, direct the discharge o 

isoner on a mochulka.” 
One following modifications of the rules above stated, were gehts = 
Regulation 11, 1814, for the reasons stated in the preamble to oe fi a- 
tion; viz. “ The punishments, which the courts of circuit are ia be 
adjudge by Sections 3 and 4, of Regulation 1, 1811, on ethene O1 He 
crimes therein specified, are not more than adequate to the exemplary punish- 
ment of offenders so convicted, when there, may be no special ea 
of extenuation, to warrant and call for a mitigation of the prescribed penal- 
ties. But no provision is made in the abovementioned regulation o a miti- 
gated sentence by the courts of circuit; who have in consequence ee it 
necessary to refer the trial to the nizamut adawlut, in every aciagi rte 
the’ stated punishment has appeared too severe. The erat rules oh 
consequently been enacted, to be in force from the period of their promu ge 
tion throughout the territories immediately dependant on the presidency o 
We m.” . 
a A 7 "First The provisions contained in Sections 2, 3, and 4, of Regula- 
tion 1, 1811, for the punishment of persons convicted of the offences 7 
specified, are hereby declared subject to the following ea Ta ap : 
When a prisoner may be convicted before a court of circuit o ‘ie ng in ? 
or attempting to break into, a dwelling-house, tent, boat, or ot : place 2 
habitation, by night or by day, with an mtent to steal ; but wit ie ee v ap 
lence, such as to constitute the crime of robbery by re vio ae 3 or : 
breaking into, or attempting to break into, any warehouse, ag eral 
other building or place used for the custody and preservation o prope Y 
either by night or day with an intent to steal, but without ae ane 
or of being present, aiding and abetting in the sige y eats of any o : e 
offences above specified; or although not present, 0 ee Pe fs 
caused the perpetration thereof by hire, counsel, or comman Pa = 
in any manner confederated with the perpetrators ‘i icariany one 7 
“ certed plan ; the judge of circuit, provided he shall concur in : peal 
the law officer, convicting the offender, whether such arte e fou 
on a free and voluntary confession, or on the testimony of credi : peat 
or on strong circumstantial evidence, shall pass ey upon ; FA Acai a 
so convicted, according to the nature of the case, and t e seta deg fs 
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cient, not being less than seven years. Fourth. The sentence of imprison- 
ment in banishment for seven years, and corporal punishment not exceeding 
twenty stripes of the corah, prescribed by Clauses Second and Third, of 
Section 3, Regulation 1, 1811, for the offence of breaking into a house or 
other place of habitation, with an intent to steal, between sun-rise and sun-set, 
as well as for the offence of breaking into a warehouse, storehouse, or other 
building or place used for the custody and preservation of property, with an 
intent to steal, either by night or by day, and now extended to an attempt to 
commit either of the said offences, may be mitigated, in cases of extenuation, 
to such period of imprisonment, with or without stripes and banishment, as 
the judge of circuit may consider sufficient, not being less than three years. 
Fifth, The judges of circuit shall in all cases, wherein they may exercise the 
discretionary power vested in them by the preceding clauses, record their 
reasons for the mitigated sentence passed by them; and if in any instance a 
just consideration of all the circumstances of the case shall appear to them to 
call for a further mitigation or remission of punishment, they shall (provided 
they concur with their law officers in the conviction of the prisoner) pass 
sentence according to the preceding clauses, and refer the trial, with a full 
report of their sentiments, to the court of nizamut adawlut, for the final sen- 
tence or order of that court, in pursuance of Section 3, Regulation 14, 
1810.” 

Some further provisions relative to the trial and punishment of persons 
charged with burglary, or theft; or with buying or receiving stolen property, 
knowing the same to have been stolen ; are contained in Regulation 12, 1818 ; 
entitled, ‘*A Regulation for extending the powers of the magistrates and joint 
magistrates in the trial of persons charged with breaking into houses, and 
other places of habitation, or into warehouses or other places used for the 
custody of property with an intent to steal; or charged with theft; or 
with buying or receiving stolen property, knowing the same to have been 
stolen.” But these being more immediately connected with the powers and 
duties of the zillah and city magistrates, the mention of them is postponed to 
the next section. It will be sufficient to add here, that the enactments in 
this regulation for the punishment of receivers and purchasers of stolen pro- 
perty, are substituted for, and supersede the rules before enacted in Sections 
7 and 8, of Regulation 1, 1811. 

The city of Benares being considered the principal seat of the Hindoo . 
religion, which holds sacred the life of a Brahmin, it was provided by Sec- 
tion 23, Regulation 16, 1795, (originating in an order of Government passed 
on the 8th October, 1790, but having operation in the province of Benares 
only,) that “no Brahmin shall be punished with death. In cases in which a 
Brahmin shall be declared by the law liable to suffer death, he shall in lieu 
of such punishment, be subject to be sentenced by the nizamut adawlut, to 
transportation. The court of circuit is not to pass sentefice in any such 
trials, but is to forward them to the nizamut adawlut, for their final sentence.” 
But this exemption of Brahmins, in the province of Benares, from the 
legal punishment for murder, to which Brahmins, as well as all other persons, 
are subject in every other part of the country, being obviously repugnant to 
the principles of equal justice; and having operated to prevent the infliction 
of adequate punishment in some atrocious cases of murder, which had come 
before the Benares court of circuit, and nizamut adawlut; Section 23, 
Regulation 16, 1795, and so much of Sections 7 and 9, Regulation 21, 1795, 
(hereafter cited, ) or of any other regulation in force, as exempted a Brahmin, 
convicted of murder, within the province of Benares, from a sentence of 
death, were rescinded by Section 15, Regulation 17, 1817, from the date on 
which that regulation was promulgated. It was at the same time provided, 
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‘that nothing in this section shall be understood to render any Brahmin, 
within the province of Benares, liable to a sentence of death for an offence 
committed before the promulgation of this regulation ; nor shall the execus 
tion of a sentence of death against a Brahmin take place, at a future period, 
within the limits of any spot of ground, held sacred by the Hindoos. The 
magistrates are enjoined to execute all sentences of death against Brahmins 
at some convenient place situate without such limits.” 

The reverence paid by the Hindoos to Brahmins, and the injury to cast 
and credit, which ensues from being the cause of their death, have, in some 
parts of the province of Benares, been converted into the means of setting 
the laws at defiance. On the approach of a public officer to serve any ju- 
dicial or revenue process, or to exercise any coercion on the part of Govern- 
ment, over the Brahmins in question, they have been known to lacerate their 
bodies with knives or razors; or to swallow or threaten to swallow poison 
or a powder declared to be such; or to construct a circular enclosure 
called a Koorh, in which they raise a pile of wood or other combus- 
tibles, and place within the area an old woman, with a view to sacrifice her 
by setting fire to the Koorh ; in which case it is believed that after death 
she will become the tormentor of those who occasion her being sacrificed. 
It has also been a practice with the Brahmins referred to, on their not 
obtaining speedy relief for. any loss or disappointment, and upon any public 
process being issued against them, to cause their women and children to 
sit down in the view of the officer charged with such process; to brandish 
their swords; and threaten to behead or otherwise destroy their females 
or children on the nearer approach of the officer ; and instances have oc- 
curred in which, from resentment at being subjected to arrest or other 
coercion, they have actually put such menaces into execution. A pro- 
clamation was issued throughout the province of Benares, on the 7th 
July, 1799, for the purpose of putting a stop to the murder of women and 
children in the manner above described ; and provisions for the same pur- 
pose, as well as for preventing the construction of a Koorh, and the commis- 
sion of any act of violence, or the threat of it, under the circumstances 
stated, are contained in Sections 2 to 10, of Regulation 21, 1795, as follows :— 

§ 2 “* Upon information in writing being preferred to the magistrate of 
the city, or a zillah court, against any Brahmin or Brahmins, for establishing 
a Koorh, or for being prepared to maim, wound, or slaughter his women or 
children, or any or either of them, in the manner described in the preamble 
to this regulation, or in any manner substantially similar thereto, on account 
of any subject of discontent, or any other account whatsoever ; in such case, 
upon oath being made to the truth of the information, the magistrate is im- 
mediately to address to the said Brahmin, or Brahmins, a written notice in 
the Persian language and character, and in the Hindostanee language and 
Nageree character, and under his official seal, which notice is to be served on 
him or them, by such of the relations, friends, or connections, of the said 
Brahmin or Brahmins, as the magistrate may think fit, and have an oppor- 
tunity of employing for the purpose ; and in default of such relations, friends, 
or connections of the said Brahmin or Brahmins, the magistrate is to cause 
the notice to be served by a single peon of the same religion ; and the notice 
shall require the said Brahmin or Brahmins to remove the Koorh, and the 
women and people, that may be placed in it; or to desist from any pre- 
paration towards wounding or slaughtering the women or children, according 
as either or both of these facts shall be charged in the information. ‘The 
notice shall also contain a positive and encouraging assurance to the Brahmin 
or Brahmins in question, that on his or ther complying with the principal 
exigence thereof, by rerhoving the Koorh, and the person or persons therem, 
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or by desisting from any preparation to wound or slaughter the women and 
children, and thereon repairing (as such Brahmin or Brahmins may think fit) 
in person, or by vakeel, to the city or zillah court, proper enquiry shall be 
made concerning the dispute that may have given occasion to the act or acts 
thus prohibited. But if the issuing of the notice shall not have the effect of 
inducing the said Brahmin or Brahmins to comply with the exigence thereof, 
a written return to that purpose is to be made and attested by the party or 
parties entrusted with the serving of it ; and the magistrate is thereon to issue 
a warrant, under his official seal and signature, for the apprehension ‘of the 
said Brahmin or Brahmins, specifying the misdemeanor and contumacy with 
which he or they stand charged ; and the execution of the warrant is to be 
committed to peons of the Mohummudan religion ; nor is any Hindoo to be 
sent on such duty. On the Brahmin or Brahmins, against whom the warrant 
shall have been issued, being brought before the magistrate, he or they.are to 
be dealt with, in the mode prescribed in Section 5, Regulation 9, 1793, re- 
specting persons charged with crimes or misdemeanors ; and if it shall appear 
to the magistrate, on the previous enquiry, which by the said section he is 
himself directed to make, that the misdemeanor or misdemeanors charged, 
(that is the constructing of the Koorh, or being prepared to wound or slay 
the women or children, according as either or both of these acts shall have 
been charged,) were actually committed, and that there are grounds for sus- 
pecting the prisoner, or the prisoners respectively, to have been concerned, 
either as a principal or an accomplice, in the perpetration of either or both of 
these acts ; the magistrate shall cause him or them to be committed to prison 
or held to bail, (according as the parties shall appear to have been principals 
or accomplices, ) to take his or their trial at the next session of the court of 
circuit ; and shall bind over the informant or complainant, and the witnesses, 
to appear at the trial, in che manner prescribed in the aforesaid section.” 
§ 3. ** The court of circuit shall conduct the trial of the Brahmin or Brah- 
mins charged with the above offences, in the manner prescribed in Regu- 
lations 9, 1793, and 16, 1795, in respect to other offences; but as the 
Mohummudan law cannot adequately apply to offences of this local nature, 
it is therefore hereby provided and ordered, that where, in the opinion of the 
court of circuit, the charge of being a principal in respect to the constructing 
of a Koorh, or to having been prepared to wound or slay the women or 
children, shall be proved, the said court shall sentence the prisoner to the 
payment of a fine equal to the amount of his annual income, which is to be 
estimated according to the best information that they may be able to procure 
respecting it; and on proof to the court's satisfaction of the prisoner’s being 
guilty only as an accomplice, he shall be sentenced to the payment of a fine 
equal to one fourth of his estimated annual income. In all cases of parties 
being sentenced to the payment of such fines, they are to be committed to, 
and are to remain in jail, until the amount thereof be paid, or until they shall 
have delivered to the court of circuit, or, after the said court’s departure, to 
the magistrate, full and ample malzaminy or security, to pay the same within 
six months from the date of their release ; and such parties, before their en- 
largement, either in consequence of their having liquidated, or having entered 
into security for the payment of the fine imposed on them, shall deliver into 
the court of circuit, or, in their absence, to the magistrate, Fael saminy or 
satisfactory security, from one or more creditable persons, not to offend in 
like manner in future.” § 4. ‘ All sentences passed by the court of circuit 
under Section 3, without however any intermediate suspension of their exe- 
cution, are to be transmitted, within ten days after their being passed, to the 
nizamut adawlut ; which court may order such mitigation and restitution of 
the fine cr fines thereby imposed, as may be thought proper ; but until the 
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order be issued by the nizamut adawlut, the sentence of the court of circuit 
is to be considered in full force, and to be carried into effect accordingly.” 
§ 5. ‘* In case any Brahmin or Brahmins, against whom the city or a zillah 
magistrate may issue the warrant prescribed in Section 2, shall hie to obey, 
or resist or cause to be resisted, the peons deputed to serve it, or escape after 
being taken by them into custody, or abscond, or shut himself or themselves 
up in any house or building, or retire to any place, so that the warrant cannot 
be served upon him or them, the magistrate shall issue a precept to the col- 
lector, requiring him to cause the nearest tehseeldar to attach the lands that 
such Brahmin or Brahmins may possess in property, or in mortgage, or in 
farm, or lakheraje. The lands shall remain attached until he or they sur- 
render ; and the collections made during the attachment, after deducting such 
revenue as may fall due to Government, shall be accounted for, and paid to, 
the party against, or on account of, or in resentment to, whom, the Koork 
was originally established, or the woman or women, or child or children, 
were to be wounded or slain ; and after the surrender or apprehension of the 
Brahmin or Brahmins who set up the Koorh, or was or were prepared to 
wound or slay his or their women or children, or either of them, his or their 
lands shall be released; but he or they shall be proceeded against, in respect 
to his or their trial for the original offence or offences, as prescribed in Sec- 
tions 3 and 4.” § 6. “In the event of any Brahmin, or Brahmins, establish- 
ing a Koorh, or preparing to wound or slay his or their women or children, 
or any or either of them, with a view to prevent the serving of any dustuck 
or writ on him or them, for arrears of revenue, by the local tehseeldar, or by 
the collector of Benares, in the manner in which, by Regulation 6, 1795, 
they are respectively authorized to issue such dustucks; if it be the dustuck 
of the tehseeldar that is thus opposed, he is not, after being informed thereof, 
to persist in enforcing it, but is to report the case immediately to the collector, 
accompanied by the written testimonies of the peon deputed to serve the 
dustuck ; upon receipt of which information, or in case of his own original 
process being in like manner resisted, the collector is to represent, through 
the vakeel of Government, the amount of the balance due by such Brahmin 
or Brahmins, and the circumstances attending the issuing of his own or ot his 
tehseeldar’s process for realizing it, to the judge and magistrate of the city 
or zillah, in whose jurisdiction the lands, on account of which the arrears 
shall be due, may be situated ; and upon the peon deputed with the tehseel- 
dar’s or the collector’s dustuck, or any other creditable person or persons, 
attending in court, and making oath to the truth of the circumstance stated in 
the representation of the collector, either as to the constructing of a Koorh 
by such Brahmin or Brahmins, or as to his or their being prepared to wound 
or slay the women and children, or any of them, (according as one or both 
of these expedients shall be stated to have been resorted to by the Brahmin 
or Brahmins in question, ) the magistrate is thereon to issue to such Brahmin, 
or Brahmins, a written notice, under his official seal, in the Persian language 
and character, and in the Hindostanee language and Nageree character, which 
is to be served on him or them by such of the relations, friends, or connec- 
tions, of the said Brahmin or Brahmins, as the magistrate may think fir, and 
‘have an opportunity of employing for the purpose ; and in default of such 
relations, friends, or connections, of the said Brahmin or Brahmins, the ma- 
gistrate is to cause the notice to be served by a single peon of the same 
religion, and the tenor of it shall require the said Brahmin or Brahmins to 
remove the Koorh, and the women and people that may be placed in it, or 
to desist from any preparation for wounding or killing the women and chi.- 
dren, (according as either or both of these offences may be charged im the 
information ;) as likewise, either to discharge the balance of rent or revenue 
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that shall have been demanded from him or them ; or to appear, and entering 
security for such part of it as he or they may have pleas against the payment 
of, to file his or their objections to the payment of such part, in the city or 
zillah court, that the merits of the case may be enquired-into and decided, 
according to the principles by which other disputed demands and accounts ot 
revenue are, under Regulation 6, 1795, directed to be determined ; and the 
said notice is also to contain a positive and encouraging assurance to the 
Brahmin or Brahmins in question, that on his or their complying with the 
exigence of it, by removing the Koorh and the persons therein, or by desist- 
ing from any preparation to wound or slay the women and children, and either 
discharging the balance of revenue in demand, or repairing in person, or de- 
puting a vakeel, to the city or zillah court, and entering security for the 
amount of it, proper enquiry shall be made into the pleas that he or they 
may have to state against the justice of the demand. If the issuing of the 
notice shall fail to induce the said Brahmin or Brahmins to comply with the 
requisitions of it, a written return to that effect is to be made and attested by 
the party or parties entrusted with the serving of it, and the magistrate is 
immediately to issue a warrant, under his official seal and signature, for the 
apprehension of such Brahmin or Brahmins, in which shall be specified the 
misdemeanor, contumacy, and arrear, with which he or they stand charged ; 
and the warrant shall be executed by peons of the Mohummudan religion, as 
directed in Section 2; and if the Brahmin or Brahmins shall refuse to obey, 
or resist, or cause to be resisted, the peons deputed to serve it, or escape, after 
being taken by them into custody, or abscond, or shut himself or themselves 
up in any house or building, or retire to any place, so that the warrant can- 
not be served on him or them; the magistrate, on information to this effect, 
shall issue a precept to the collector, to cause the nearest tehseeldar to attach 
the lands that such Brahmin or Brahmins may possess in property, or in mort- 
gage, or in farm, or lakheraje ; and the lands shall accordingly remain attached, 
and the profits of them be appropriated by Government, until the liquidation of 
the balance shall be effected, either from the produce, or in consequence of the 
said Brahmin or Brahmins making good the same from his or their other 
means ; and also, until the said Brahmin or Brahmins shall have been brought, 
or made his or their appearance, before the court, when he or they shall be 
tried for being concerned either as principals or accomplices in setting up the 
Koorh, or for having been prepared to wound or slay his or their women or 
children, or any or either of them, in the same manner, and with the same 
reservation as to the mitigation of the sentence, as is specified in Sections 
2, 3, and 4.” § 7. “ If any Brahmin or Brahmins, on account of any dis. 
content or alarm, well or ill founded, either against Government, or its 
officers, or servants, shall establish a Koorh, in which any person or persons 
shall, at any period from its construction until its removal, be burnt to death, 
or otherwise lose their lives, in consequence of such Koorhs being set fire to, 
by any person whomsoever; the Brahmin or Brahmins, who shall have 
caused the construction thereof, shall be held chargeable with, and made 
amenable for, the crime of murder ; as well as the party or parties who may 
have been immediately employed, or aided in setting fire to the pile or com- 
bustibles in question ; and upon proof of the fact to the satisfaction of the 
court of circuit, such Brahmin or Brahmins, and such person or persons, 
setting fire to the Koorh, shall be sentenced, on trial before the said court, to 
suffer the punishment of death, in the same manner as if they had committed 
and been convicted of Aufl-t-tamd, or premeditated murder, according to the 
doctrines of the Mohummudan law ; and with a view to render the example 
as public as possible, such sentence (whether consistent with the Futwd of 
the Mohummudan law officers, or otherwise, ) is in this case, to be accordingly 
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formally passed by the court of circuit on the Brahmin or Brahmins thus 
convicted ; but it is to be at the same time explained to the party or parties 
thus condemned, as it is also hereby expressly provided, that all such trials, 
and the sentences passed, are by the court of circuit to be submitted (in like 
manner as is prescribed in Section 47, Regulation 9, 1793,) to the nizamut 
adawlut ; and the party or parties condemned under this section, are to remain 
in jail to await the final judgment of that court.”* § 8. “ If any Brahmin 
or Brahmins, under the circumstances, and in the manner, described in the 
preamble to, and the following sections of, this regulation, or under such cir- 
cumstances, and in such manner, as shall be substantially similar thereto, with 
a sword, or other offensive weapon, or otherwise, shall actually wound his or 
their women or children, or other womgn or children, or any or either of 
them, on account or in resentment of any real or supposed injury committed 
towards him or them, by any aumils, tehseeldars, or other officers, or ser- 
vants, employed in the revenue or judicial departments ; or shall so wound 
any of his or their own women or children, or any other woman or child, 
on account or in resentment of, his or their differences with any individual ; 
he or they shall, for such act or acts, be sentenced by the court of circuit to 
transportation, subject to the same reference to the nizamut adawlut, as in 
the cases referred to. in Section 7.” § 9. “ If any Brahmin or Brahmins, 
under the circumstances, and in the manner, described in the preamble to and 
subsequent sections of this regulation, or under such circumstances, and in 
such manner, as shall be substantially similar thereto, with a sword or other 
offensive weapon, or otherwise, shall actually put to death his or their women 
or children, or other women or children, or any or either of them, on account 
or in resentment of any real or supposed injury, committed towards him or 
them, by aumils, tehseeldars, or any other officers, or servants, employed in 
the revenue or judicial departments; or shall so put to death any of. his or 
their own women or children, or any other woman or child, on account or in 
resentment of, his or their differences with any individual; he or they shall 
be tried for such homicide, and on proof of the fact or facts, be accordingly 
sentenced by the court of circuit to capital punishment, subject to the same 
reference to the nizamut adawlut, and to the like commutation of the punish- 
ment or pardon, as in the cases referred to in Section 7 ;* and the families 
of any Brahmin, or Brahmins, found guilty of murder under this section, 
shall, according to the order of the Governor General in Council under date 
the 17th of June, 1789, and the publication made in conformity to it by the 
resident at Benares, under date the 7th of July of the same year, be banished 
from the province of Benares, and the Company’s territories; and his and 
their estates in land shall be forfeited, and disposed of as to Government shall 
seem proper ; and accordingly, the court of circuit is required to subjoin this 
order to all sentences that they may pass on Brahmins for murder under this 
section, at the same time reporting such sentence and order to the nizamut 
adawlut, together with as accurate an account as they may be able to procure, 
of the number, sex, and age, of the persons composing the family of such 
Brahmin or Brahmins, and annexing their opinion how far it may be advisable 
or otherwise, rigorously to enforce the banishment of the family of such 
Brahmin or Brahmins, or to confirm, or mitigate, or annul, the order for the 
forfeiture of their real property ; and the nizamut adawlut, on consideration 


' A further part of this section, which had reference to the transportation of Brah- 
mins sentenced to suffer death, in pursuance of Section 28, Regujation 16, 1795, is 
omitted in consequence of that section having been rescinded, (together with the part 
of Section 7, R. 21, 1795, here referred to) by R. 17, 1817, § 15, before cited. 

* See preceding note; and R. 17, ao 15, before cited. 
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of this sentence and order, and of the opinion of the court of circuit, shall 
either wholly confirm, or recommend to the Governor General in Council 
such mitigation of, the said sentence and order, as shall appear to them pro- 
r; and in all cases where the, forfeiture of the landed property of such 
min or Brahmins, and that of his or their family, shall be confirmed by 
the nizamut adawlut, the said court is to advise the Governor General in 
Council thereof; nor shall such sentence be carried into execution as far as 
regards the forfeiture of the landed property, without an order from the 
Governor General in Council, approving such part of the sentence, and di- 
recting in what manner the lands thus forfeited shall be disposed of.” 
section 10. | § 10. In the exercise of the discretion vested in the nizamut adawlut by 
to the forfei- Section 9, of recommending to the Governor General in Council the miti- 
ture of the fa- gation of sentences and orders pass€d by the court of circuit, under the said 
the offenders. Section, it shall be a rule, that whenever the Governor General in Council 
_ shall in consequence deem it proper to limit the banishment, either to the 
party or parties committing the murder; or to a certain number only of his 
or their family or families ; no confiscation or forfeiture of the landed pro- 
perty shall in such instances take place ; but the same shall be entirely left 
in the possession, and as the property, of those members of the family who 

shall be exempted from banishment.”’ * 
Notice ofano- | Another practice resorted to by Brahmins, as well as occasionally by other 
i'ieanmine’ descriptions of persons, is called Dhurna. The object of it is to realize any 
andothers,cal- claim of right, such as the recovery of a debt, without having recourse to 
ted Dhurna- judicial process ; or to extort a donation ; for which purpose the demandant, 
providing himself with poison, or with some offensive weapon, takes post at 
the door of the person upon whom he proposes to enforce his demand ; and 
threatens to remain fasting until his requisition be complied with; or to de- 
stroy himself if any molestation be offered. In this case it is understood to 
Proclamation be incumbent upon the party, who is the cause of the Brahmin’s fasting, to 
nstied to puta abstain also from nourishment, until the latter be satisfied ; and-even ingress 


stop to this 


practice in and egress, to and from his house, is in a great degree prevented. To puta 
st male of StOp to this practice, so open to abuse, and to become the means of undue 
proceeding es- exaction, a proclamation was issued in the province of Benares on the 22d 


tab eher og, December, 1792; and the following rule of proceeding was established by 


y UL, 12. Sections 11, and 12, Regulation 21, 1795 :— 
Section 11 § 11. “On a complaint in writing being presented to the magistrate 
Magistrate 


how toproceed against any Brahmin or Brahmins for sitting dhurna, the magistrate, upon 
on a charge of gath being made to the truth of the information, shall issue a warrant under 
“ting Pinna his seal and signature for the apprehension of the person or persons thus 
complained against. On the prisoner or prisoners being brought before the 
magistrate, he shall enquire into the circumstances of the charge, and exa- 
mine the prisoner or prisoners, and complainant, and also such other persons, 
(whose depositions are to be taken on oath, ),as are stated to have any know- 
ledge of the misdemeanor alleged against him or them, and commit their 
respective depositions to writing ; and after this enquiry, if it shall appear to 
the magistrate that the misdemeanor charged against the prisoner or priso- 
ners was never committed, or that there is no ground to suspect him or them 
to have been concerned in the committing of it, the magistrate shall cause 


* Though not immediately connected with the regulation here cited for the province 
of Benares, it may be noticed in this place, that on the 9th April, 1806, the court of 
nizamut adawlut ordered a proclamation in the ceded and conquered provinces (which 
was repeated in September, 1809) declaring ‘¢ that any person who shall be capitally 
convicted of putting to death his or her child, or children, in consequence of a real, or 
supposed insult, or injury, will be invariably punished with death, according to the 
laws and regulations in the case.” be 
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such Brahmin or Brahmins to be forthwith discharged ; recording his rea- 

sons for the information of the court of circuit, in the manner specified in 

Section 17, Regulation 9, 1798. On the contrary, if it shall appear to the 

magistrate that the crime or misdemeanor was actually committed, and that 

there are grounds for suspecting the prisoner of prisoners to have been con- 

cerned therein as principals or accomplices, the magistrate shall cause him or 

them to be committed to prison or held to bail, (according as in his discre- 

tion he shall judge proper,) to take his or their trial at the next session of the 

coutt of circuit; and shall bind over the complainant to appear and carry on 

the prosecution, and the witnesses to attend and give their evidence, in the 

manner required by Section 5, Regulation 9, 1793. The trial shall take Processof trial 
place before the court of circuit, in the manner prescribed in the said regula. before the 
tion, and in Regulation 16, 1795; and after the evidence is closed, , it shall ete a 
be referred to the pundit or pundits of the court, to deliver in writing the Beruwtsofpu. 
bewusta, or exposition of the law of the Shaster, as to whether the facts con- ken. 
tained in the evidence amount to proof of the prisoner or prisoners having 

committed dhurna ; and it the event of such bewuséa being in the affirma- 

tive, the court of circuit i& to sentence the prisoner or prisoners to be expelled 

from the province of Benares, and to forfeit all title to the right or claim for Sentence to be 
the realizing of which the misdemeanor shall have been committed; but this #4: 
sentence is not to be carried into executioh until it shall have been reported 
by the court of circuit to the nizamut adawlut, and it shall have been either 
wholly confirmed, or directed to be enforced, under such mitigation, as to the 
expulsion from the province, or to the forfeiture of the right or claim of the 
prisoner or prisoners to the property for which he or they sat dhurna, as to 
the said court shall seem proper.” § 12. ‘In the event of the bewusta which the section 12.. 
pundit is required to deliver in Section 11, not stating the circumstances Cout of cir- 
sworn to in the evidence to amount to the offence of dhurna, and the court proceed in 
of circuit shall nevertheless be of opinion, from the evidence before them, [2*, *l! the 
that the prisoner did in fact commit dhurna, according to the common siitede Guth 
construction and received meaning of that term, although the act may not ‘te ¢hurna 
have been attended with all the circumstances that may be legally required found, al- 

to constitute dhurna, according to the description of it in the books of the (rush the 
Hindoos; the said court is, under such circumstances, to take from the substantially 
prisoner, or prisoners, a mochulka or engagement conditioning, that if such “°™™'*** 
prisoner or prisoners shall again sit dhurna on any one, or perform any act 

of a nature so similar to dhurna, as shall, on their being prosecuted before. 

the court of circuit, be deemed by the judges of the said court present at the 

trial, or the majority of them, equivalent or tantamount to dhurna, the said 

prisoner or prisoners shall respectively for such second offence suffer the 

full penalty of dhurna, by being expelled from the province, and by being 

made to forfeit all right and title to the claim in question.” 

The rules above cited having inadvertently specified Brahmins only, it was Roles cited 
explained in Section 6, Regulation 8, 1799, that they “ were meant to in- arti Me 
clude all other descriptions of persons subject to the jurisdiction of the zillah other person: 
and city courts, 2s well as Brahmins. It was further explained and enacted by Brabnitne: bi 
the same section, ‘that the pundits, in delivering the Bewusia required from Pires: 
them, are not to consider themselves restricted to the exact definition of nation, in<ame 
dhurna in the Shaster ; but are to regard the common construction of that section. athe 


wusta to be 


term and practice, and the circumstances generally understood to denote it, given by the 
» e s s e 1 &. 
whether described in the Shaster under the technical denominations of dherm, Tie rules tor 


bebhar, chullona, achrit, or any other mode of duress practised by indivi- prevention of 
duals without authority from the magistrate, for the recovery or extortion Of genare’, re- 


a i in the province enacted with 
money.” The rules enacted for the prevention of dhurna, P eerie 


of Benares, were re-enacted for Bengal, Behar, and Orissa, by Regulation §o, Bengal, 
; Behar, and 


a 
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peal pid 5, 1797, and for the ceded provinces by Sections 9 and 10, Regulation 3, 


the ceded pro- 1804, with the following modifications, 
1804, 69. i.” The court of circuit, on being satisfied that the proclamation directed ' 


qaee Monee has been duly made in the police jurisdiction in which the offence may be 
to be referred alleged to have been committed, are to proceed to examine the evidence for 


to the puadit the prosecution, and after the evidence is closed, shall transmit it to their sud- 
cial court of Ger station. On the receipt of the evidence, the judges present at the sudder 


appeal, and — station shall refer it to the pundit of the provincial court of appeal, who is 
( 


clare the hereby authorized and required to deliver, in writing, the ewustah or expo- 


al if to be sition of the law of the Shaster, as to whether the facts contained in the evi- 


prisoner tobe Gence amount to proof of the prisoner or prisoners having committed dhur- 


geutenced ‘0 nah; and in the event of such bewustah being in the affirmative, the said 
claim for judges, if present, shall sentence the prisoner or prisoners to forfeit all title to 


which the of- the right or claim for the realization of which the misdemeanor shall have 
ence was com- 


mitted, and to been committed, and to pay a fine to government proportioned to the situa- 


pay afine not ¢° ; mn i 1 4 . 1 
exveeding one OD and circumstances in life of the prisoner or prisoners; provided that the 


thousand ru- amount shall not exceed, in any case, the sum of one thousand sicca rupees ; 


is aah ce and also in instances attended with great aggravatien, to be confined in the 


certain cases) jail of the civil court for a period not exceeding one year; and shall issue 


for a period : ° o ° : 
notexeeding their warrant to the magistrate, in whose custody the prisoner or prisoners 


one year. — may be detained, to carry the sentence into execution without reference or 
delay.” 
Barbarouscus- A barbarous custom, which is supposed to have originated in principles 


tpt anovg of family pride, and apprehension of dishonor, from inability to provide for 


Raj-comars, of daughters by a suitable marriage, was formerly prevalent amongst the tribe 


wentroy iE. Of Raj-comars, inhabiting the borders of the province of Benares, as well as 


male children, some parts of the ceded provinces, of destroying their infant female children, 


Obligation ta- by suffering them to perish for want of sustenance. With a view f prevent 
0 4 ® . @ e e . ° 
Raj-comars in the continuance of this inhuman practice in the province of Benares, an obli- 


Benares, iu gation was taken from the Raj-comars referred to, in the month of Decem- 
AndbyR.21, ber, 1799; and by Section 18, Regulation 21, 1795, for Benares, as well as 
706, 913, 9° by Section 11, Regulation 3, 1804, for the ceded provinces, any Raj-comar 
1404, § 11, for “ Who shall designedly case the death of his female child, by prohibiting its 
erage a receiving nourishment, or in any other manner,” is declared liable to trial, as 


Raj-comar kil. 1 Other criminal cases, before the court of circuit and nizamut adawlut, on 


ling his child, a charge of murder. = 
in manner sta- 


ted,tobetried In consequence of two men of the sutar cast having been convicted of the 
for murder. , murder of five women, said to have practised sorcery, a proclamation was 


issued, and published in February, 1792, and September, 1794, and enacted into a regu- 
Raia, lation for the provinces of Bengal, Behar, Orissa, and Benares, by Section 6, 


96, (re-enact- Regulation 4, 1797, (re-enacted for the ceded provinces by Section 34, Regu- 


ed for the ce- 
ded provinces ‘ 

. In Section 2, R. 5, 1797; for the provinces of Bengal, Behar, and Orissa ; and 
Section 9, R. 8, 1804, for the ceded provinces. A proclamation, prohibiting the 
practice of sitting dhurna, and notifying that any person who may practise the same, 
after the publication of it, will subject himself to the prescribed punishment, was 
ordered to be published in every police jurisdiction, and afterwards transmitted to the 
magistrate, to be laid before the court of circuit, with any trial for dhurna, in such 
jurisdiction. 

* It was directed in Section 11, Reg. 3, 1804, for the ceded provinces, that the 
magistrates, immediately on receipt of that regulation, should issue a proclamation 
throughout their respective jurisdictions, prohibiting the inhuman practice referred to. 
This proclamation was also repeated by order of the nizamut adawlut in the year 
1809, with instructions to the magistrates to take particular care that returns of 
the publication should be made by their police officers. 
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tation ‘7, 1803,) to the following effect :—* If any person or persons of the 
sutar cast, or of any other cast or persuasion, within the British territories, 
shall hereafter put any person to death, on the ground of his or her being 
versed in, and practising sorcery ; such person or persons, on being convicted 
of the crime, shall be held guilty of murder, and shall be invariably punished 
accordingly : and if any persons shall either actually form themselves into an 
assembly, for the purpose of trying any man or woman on a charge of witch- 
craft; or any other charge; or shall cause such assemblies to be held ; and 
any person or persons shall in consequence be put to death; they shall be 
considered to be principals, or accomplices, in the murder, and be dealt with 
accordingly.” 

In the year 1802, it was represented to Government, that an inhuman 
practice of sacrificing children, by exposing them to be drowned, or to. be 
devoured by sharks, continued to prevail at the island of Saugur, and at 
Bansbaryah, Chogdah, and other places on the river Ganges. At Saugur 
especially, such sacrifices were made at fixed periods, namely, the day of 
full moon in November and in January; at which time also grown persons 
devoted themselves to a similar death; and children thrown into the sea at 
Saugur, were not, in general, rescued, as said to have been customary at 
other places. This practice was stated to arise from superstitious vows; but, 
on enquiry, was not found to be sanctioned by the Hindoo law; nor counte- 
nanced, by the religious-orders ; or by the people at large: nor was it, at any 
time, authorized by the Hindoo or Mohummudan Governments in India. 
The persons concerned in the perpetration of the crime were therefore, on 
conviction, liable to the punishment of murder; but for general information, 
as well as for the more effectual prevention of the practice in future, it was 
publicly declared by Section 2, Regulation 6, 1802, that “ if any person or 
persons shall wilfully, and with the intention of taking away life, throw or 
cause to be thrown, into the sea, or into the river Ganges, or into any 
other river or water, any infant, or person not arrived at the age of ma- 
turity, with or without his or her consent, in consequence whereof such 
person, so thrown into water, shall be drowned, or shall be destroyed by 
sharks or by alligators, or shall otherwise perish ; the person or persons, so 
offending, shall be held guilty of wilful murder ; and on conviction, shall be 
liable to the punishment of death; and all persons, aiding or abetting the 
commission of such act, shall be deemed accomplices in the murder, and 
shall be subject to punishment accordingly.” It was further declared by 
Section 3, of the same regulation, that ‘if a child, or any person not arrived 
at maturity, be thrown into water, as stated in the preceding section, and be 
rescued from destruction, or by any means escape from it, the persons who 
shall have been active in exposing him or her to danger of life, and all aiders 
and abettors of such act, shall be held guilty of a high misdemeanor ; and on 
conviction, shall be liable to such punishment as the courts of circuit, under 
the Fuiwé of their law officers, may judge adequate to the nature and circum. 
stances of the case.”? The magistrates of districts, wherein the sacrifice of 
children had been practised, were further required, by Section 4 of the regu- 
lation abovementioned, to be vigilant in preventing the continuance of the 
practice ; and to cause the foregoing provisions to be, from time to time, pro- 
claimed at the places and periods where, or when, such sacrifices had hereto- 
fore been effected. ; 

It appearing that many prisoners, convicted of crimes and misdemeanors 
before the late Naib Nazim, the former criminal courts in the province of 
Benares, and the courts of circuit established since the year 1790, were in 
confinement under sentences for the payment of the price of blood; the re- 
storation of stolen property, or its value; pecuniary compensation and dama- 
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ges to the parties injured by them; or fines to Government ; and that such 
sentences, from inability of the prisoners to comply with the terms of them, 
must, if left to take their course, frequently operate as judgments of impri- 
sonment for life; or for a period greatly out of proportion to the offences 
committed ; it was judged proper to vest the court of nizamut adawlut with 
powers to grant relief to prisoners so circumstanced. That court was accord- 
ingly authorized by Section 2, Regulation 14, 1797, to require from the 
several magistrates reports of the cases of all prisoners in their custody, 
under sentences of the nature abovementioned; and upon receiving the 
same, to grant such relief to the prisoners as they should consider each case, 
in justice, to require. Individuals, having claims on the prisoners so reliev- 
ed, were permitted to prefer them to the magistrates; who were directed to 
report them, with their sentiments, for the consideration of the nizamut 
adawlut ; and the decision of the Governor General in Council. To prevent 
a recurrence of similar sentences, and also to mark more clearly the distinc- 
tion between the courts of civil and criminal jurisdiction, it was further 
enacted by Section 3, Regulation 14, 1797, (re-enacted for the ceded pro- 
vinces by the First Clause of Section 39, Regulation 7, 1803,) that * after 
the promulgation of this regulation, yo pecuniary compensations, nor sums 
as damages, shall be adjudged to, or be recoverable by individuals, in any cri-. 
minal prosecution; nor shall any fines be imposed by any court of criminal 
jurisdiction, save and except to the use of Government ; and whenever a fine 
to the’use of Government shall be imposed, the court which may pass the 
sentence, shall at the same time, weighing all the circumstances of the case, 
fix a definite period of imprisonment, to be held as equivalent to the fine, at 
the expiration of which the persons convicted shall be discharged, although 
they should have omitted to pay the fine. The imprisonment awarded by 
the courts of circuit under this section, as an equivalent for fines imposed by 
them, shall be temporary m all cases, and a life; and their sentences 
shall be executed without reference to the nizamut adawlut.” It was like- 
wise provided by Section 4, Regulation 14, 1797, (and by the second clause 
of Section 39, Regulation 7, 1803, for the ceded provinces) that ‘ whenever 
the law officers of the courts of circuit shall declare prisoners liable to Diyut, 
or pecuniary fines of any kind, for any other acts than murder, and the several 
descriptions of homicide specified in Section 3, Regulation 4, 1797, the 
courts of circuit shall, at their discretion, commute such Diyut, or fines, to 
imprisonment, for such period as they may think adequate to the offence ; 
and their sentences in such instances shall be carried into execution without 
reference to the nizamut adawlut, if for temporary imprisonment ; or referred 
to that court, if for imprisonment for life, which shall at its discretion confirm 
the said sentences, or mitigate or entirely remit the imprisonment awarded.” 
Provision was at the same time made by Sections 7 and 8, Regulation 14, 
1797, (and by the third clause of Section 39, Regulation 7, 1803, for the 
ceded provinces,) that nothing contained in the rules stated “ shall be con- 
strued so as to prohibit the restitution, to the lawful owners, of stolen pro- 
perty, recovered and produced before the magistrates, and courts of circuit ; 
nor to restrict the criminal courts from adjudging a re-imbursement of costs, 
actually incurred upon a prosecution before them, by either of the parties 
thereto, in particular instances, wherein they shall consider such re-imburse- 
ment just and equitable.” 

It has already been observed, in stating the Mohummudan law of Zind, 
or whoredom, (which includes adultery, rape, and incest, as well as forni- 
cation) that the severity of the prescribed punishment, in the case of a mar- 
tied man, convicted by full legal proof, appears to have mfluenced the law- 
giver, in requiring such evidence for conviction of the offence as can seldom 
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be obtained. In-truth, it was found by experience, (as noticed in the pre- of evidence, as 
amble to Regulation 17, 1817) that the evidence required in cases of Zind, aiready notic- 
‘sis such as to render a legal conviction almost impossible; and the law 
officers of the nizamut adawlut have declared the insufficiency of presumptive 
evidence to warrant the infliction of punishment in such cases.” The fol- 
lowing provisions were therefore enacted in Section 6, of the Regulation 
abovementioned ; with a clause to restrict the prosecution of a married wo- 
man for adultery by her husband only. - 

§ 6. “ First. In trials before the courts of circuit for adultery, rape, or 717.1817, 96. 


tae aes A Law officers of 
any other offence within the provisions of the Mohummudan law, in cases of courts of ce 


Zind, and Fiali-Shuneea, the Futwd of the law officer of the court of circuit, ‘%! bow to 


before whom the trial may be held, shall declare only, whether the prisoner Futwésin ils 
is legally convicted ; or, if not, whether there be strong ground of presump- 9°", *iutery, 
tion, arising from his free confession, or from credible testimony, or from fences within 
circumstantial evidence, that he is guilty of the crime charged against him. peyat"™ 
Second. If the Futwé, so given shall declare the prisoner legally convicted, Ziné, and Fial- 
or that there is strong presumption of his guilt, and the judge of circuit, Sentence tobe 
before whom the trial may be held, shall concur in the conviction of the pri- Passedif the 
soner, or in the presumption of his guilt, so as to render him a proper object Sartlahe ce 
of punishment, and the circumstances of the case shall not appear ‘to call for the Futwé de- 


é . ; clare str 
a more severe punishment than what the courts of circuit are authorized to presumpticn 


adjudge, under the seventh clause of Section 2, Regulation 53, 1803, the °f his guilt, 
; . : 3 and the judge 
judge shall sentence the prisoner to suffer such punishment as may be deemed concur. 


adequate to his guilt, and the nature of the offence, not exceeding corporal 
punishment of thirty-nine stripes, and imprisonment with hard labor for the 
term of seven years. Third. If the prisoner be convicted, or presumed Judge of cir- 


guilty, of the heinous crime of rape, the judge of circuit shall not pass any jroceet’ ifthe 


sentence ; but shall refer the trial to the court of nizamut adawlut, for the prisoner be 
A 7 convicted or 
sentence of that court, under the general regulations in force. Fourth. In presumed 


cases of adultery, it shall be requisite for the conviction and punishment of a guilty of rape. 
* What person 
married woman, that she be prosecuted by her husband ; and no other per- competent to 


son shall be deemed competent to prosecute, or prefer the charge against her, hepa 
in such cases.” tery ‘agalntt a 
The Mohummudan law, which has not prescribed any fixed penalties for married wo- 
perjury, subornation of perjury, and forgery, leaves the punishment of these Perjury,subor- 
crimes to be inflicted at discretion, under its provisions of Tdzeer and Seedsut, isd en ae 
by flagellation, imprisonment, and public ignominy. The prevalence of per- gery, how put 
jury in the courts of justice requiring that this discretion should be used to the Mohummu. 
the full extent authorized by the Mohummudan law, for the purpose of dan law. 
checking the commission of a crime so dangerous and prejudicial to society, fide tor the 
the courts of circuit were authorized by Regulation 17, 1797,° (re-enacted panleument ul 
for the ceded provinces in Section 40, Regulation 7, 1803,) to adjudge per- R.I7- 1797. 
sons convicted of having wilfully given false testimony on oath, or under a and_ ae i 
solemn obligation esteemed equivalent to an ‘oath, in some judicial-proceeding, vinces by 9 10, 
and in a matter material to the issue thereof, either to be publicly exposed by 87. 160%. 
Tusheer, according to the opinion of Aboo Huneefah, or to suffer corporal 
punishment ahd imprisonment, according to the opinion of Aboo Yoosuf and 
Mohummud ; or in cases of enormity, to receive the aggregate punishment 
according to both opinions ; and to cause the word durogh-go, or such other 
words as in the most current local language might concisely express the 
nature of the crime, to be marked on the forehead of the convict, by a com- 
mon process denominated Gédna, which leaves a blue mark that cannot he . 
effaced without tearing off the skin. Notwithstanding these provisions how- prey inade- 
ever, the flagrant offence of false testimony, with subornation of perjury, aNd seinded by 


forgery, equally injurious to the rights of individuals and to the due admi- R. 2, 1807, §2. 
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nistration of justice, continued to prevail; and no specific penalties having 

been attached to these crimes by the Mohummudan law, persons convicted of 

them were sentenced to various, and in some instances inadequate, punish- 

ment, according to the Futwds of the law officers. It was therefore requisite, 

that further provision should be made, to define, as far as the degrees of cri- 

minality in different cases might admit, the sentences to be passed by the 

courts of circuit upon persons convicted before them of wilful perjury, 

subornation of perjury, or forgery. - It was further judged expedient to de- 

clare such heinous and prevalent offences not bailable, except in special cases ; 

and to expedite the exemplary punishment of persons, who might be guilty 

of them before the courts of circuit, by providing for their immediate com- 

Roles enacted mitment and trial, when the whole of the requisite witnesses might be in 

¢3,4,5.and6, attendance. Regulation 17, 1797, and Section 40, Regulation 7, 1803, 

ioe Garg abovementioned, were therefore rescinded by Section 2, Regulation 2, 1807 ; 

jury, suborna- and the following rules were enacted by Sections $, 4, 5, and 6, of that 
tion ofpeijury, regulation.” 

Seetion3.. -§ 3. “* First. If any person amenable to the jurisdiction of a court of cir- 

at ae cuit shall be convicted before that court, whether by his free and voluntary 

courts of ci- confession, or by the testimony of credible witnesses, or by strong circum- 

ane on cca Stantial evidence, of the crime of wilful perjury, or of subornation of perjury, 

of wilful per- or of forgery, as defined in the following section of this regulation; and 

wry, o of sub- shall, in consequence, by the Fuéwdé of the Mohummudan law officers of the 

periury orof court of circuit, be declared liable to discretionary punishment, (Tdzeer, 

Acoobut, or Seedsut,) the judge of circuit, before whom the trial may be 

held, provided he concur in the conviction of the prisoner, (and shall con- 

sider him a proper object of corporal and ignominious punishment) shall sen- 

tence the offender to be publicly exposed, in the mode commonly denomi- 

nated Tusheer ; to have the words durogh-go, or jal-saz, or others, of 

similar import, expressing the nature of the crime in the most current local 

language, marked on the offender’s forehead, by the common process of 

Godna ; to receive thirty stripes with a corah ; and to be imprisoned and kept 

to hard labor for a period not less than four, and not more than seven years. 

If it appear proper to banish the prisoner, during the period of his confine- 

ment, from the district in which he may have resided, he will be further liable 

to such sentence, in pursuance of Clause Third, of Section 8, Regulation 53, 

How topro- 1803, Provided however, that if the judge of circuit, on consideration of 

lel pean the circumstances of the case, and the prisoner’s situation, shall deem the 

ment appear punishment above specified too severe, he shall submit the trial with his sen- 

Orifthejudge timents to the nizamut adawlut, for the final sentence of that court. 

ter ieninen S6Cond. If the judge of circuit differ in opinion from the law officer of the 

from the law Court, with respect to the convictidn of the prisoner, he shall not pass any 

Me iieone “t sentence ; but shall transmit his own and the magistrate’s proceedings, with 

ers convic- his sentiments in a letter to accompany them, for the sentence of the court of 

Court of m. Dizamut adawlut. Third. In cases of reference to the nizamut adawlut, this 

zamut adawlut Court, after taking the Futwd of its law officers, shall, if the prisoner be con- 

tow to pre victed, sentence him to any punishment deemed proper, not exceeding that 

reterred to it. Specified in Clause First, of this Section.”” § 4. “ First. The crime of wil- 

Peintien of ful perjury, subjecting the offender, on conviction, to the punishment stated 

the crime of in the foregoing section, is hereby declared to be, giving intentionally and 

aatible nas deliberately, before a court of judicature, magistrate, or other authorized 

der the above public officer, a false deposition, upon oath, or under a solemn declaration, 

ae taken instead of an oath, relative to some judicial proceeding, civil or criminal, 

And of suboi- and upon a point material to the issue thereof. Second. Subornation of per- 

aation of per- jury, punishable under the preceding section, is declared to be the crime of 


lury. i . < : 
ss procuring, or causing, another person to commit the offence of perjury as 
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Powcr of the note, or other security for money, in imitation of any of the public securities 


eee of the British Governments in India, or of the bank notes issued by any 


presenibed pn- public bank in the British possessions in India; unless the judge of circuit, 
18 . e * . . 8 
certain extent, O consideration of all the circumstances of the case, shall be of opinion that 


in cases of ex- any part of the prescribed punishment is too severe ; in which case he is au- 
Ifafurther mi. thorized to mitigate the sentence to imprisonment, with or without Tusheer, 


flgntion of a: for any period not less than seven years, in the abovementioned cases of 
e - ® e s ee . 

pear proper, forgery of counterfeit coin, public stamps, securities of bank notes, and pro- 
the judge of cyration of such forgery ; and to imprisonment, with or without Tusheer, for 


it t ° e . . ee 
sentence ac. any period not less than three years, in all other cases within the provisions 


cording to the of Regulation 2, 1807, and the present regulation. Third. If in any in- 
Pause, and re- Stance the judge of circuit shall be of opinion, that a further mitigation or 


fer the trial 0 remission of punishment is necessary, he shall, provided he concur in the 
adawiut. conviction of the prisoner, pass sentence according to the preceding clause, 


Section 10. and refer the trial, with his sentiments at large, for the final sentence or 
oun order of the court of nizamut adawlut.”’ 

ment ofknow- § 10, ‘* First. The provisions of Regulation 2, 1807, not including the 
Te ar olin offence of fraudulently issuing and publishing as true, or otherwise fraudu- 
ing forged in- Jently giving effect or attempting to give effect to, fabricated deeds and papers, 


cuunterfet, Knowing the same to be false and fabricated ; or the offence of using, issuing, 


stampt paper, selling, or otherwise disposing of, or attempting to dispose of, counterfeit 
notes, promis- Stampt paper, bearing the imitation of a public stamp, knowing the 
sory notes, or same to be counterfeit; or the offence of paying, or tendering in payment, 


other securi- ° ° . of 
ties for money. counterfeited coin, bank notes, promissory notes, or other securities for 


abi : be money, knowing the same to be counterfeit; the following additional 
sons convicted provisions are enacted for the punishment of these offences respectively. 


before a court : ° ° 
or virenit or Second. If any person shall be convicted before a court of circuit, or the 


nizamut adaw- court of nizamut adawlut, of any of the offences specified in the above clause, 
lut of ‘any ¢r he shall be sentenced to imprisonment for such period, not exceeding seven 
fences. years, as the judge of circuit may deem adequate to the nature and circum- 
oe na. Stances of the case : and shall also, in all instances of an aggravated nature, 
ture, orare- or ofa repetition of the offence, after being once convicted and discharged, 
petition of the be sentenced to public exposure by J'usheer. In every instance of a repeti- 
firstconviction tion of the offence, after a previous conviction and discharge, the judge of 
amnt the circuit may further, at his discretion, sentence the offender to receive corpo- 


judge of city ral punishment, not exceeding thirty stripes, with a corah or rattan. If a 
judge Tvsheer person twice convicted and discharged, be again found guilty of any of the 


and stripes. offences specified in the preceding clause, and the judge of circuit shall be of 
of a third con- Opinion that he ought to be imprisoned for a longer period than seven years, 


Mechaiget¢64 he shall refer the trial, with his sentiments, for the sentence of the court of 


former con- Mizamut adawlut, in pursuance of the seventh clause of Section 2, Regulation 


porous. 53, 1803. Third. The provisions in the above clause are further declared 


in the above applicable to persons convicted of clipping, filing, drilling, defacing, or de- 
Ghee basing, the gold or silver coin of the British Governments in India, or any 
sons convicted coin usually received as money within the British possessions in India; the 
arilline de ‘ whole of which offences, in the regulations for the coinage, are already made 
facing oF de, cognizable by the criminal courts, and declared punishable as the law may 
or silver coin. direct.” § 11. “ Ifany person, subject to the jurisdiction of a zillah or city 
piven ta magistrate, shall be convicted of having in his, or her possession, without 
vieted before lawful or satisfactory excuse, any counterfeited coin, or stampt paper, bear- 
amagistrateof ing an imitation of any current coin, or public stamp, and shall not show 


" e . - . . a 
sevsion conn good and sufficient cause for having such counterfeit coin, or stampt paper 


eee een in his, or her possession, the persons so convicted shall’ be sentenced by the 
without lawful Magistrate to pay a fine equal to four times the nominal value of such counter- 


enable by eit coin, or stampt paper, in his or her possession, ohne moiety of which fine 
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shall, on receipt of it, be given to any informer, or informers, who may have fine or three 
given information of the offence, and established the truth of it. In the event ™uths’ impri- 
of such fine not being paid, the person convicted shall be confined for such 
period as the magistrate may direct, not exceeding six months. The counter. 
feit coin or stampt paper, shall also, in every instance, be forwarded to the 
mint master or superintendeft of stamps respectively.” 

§ 12. “ First. Such part of Section 3, Regulation 2, 1807, or of any other Section 12. 
regulation in force, as directs that offenders, sentenced to imprisonment for a [tnishment of 


limited period, shall have the crimes, of which they are convicted, marked on ain future, 
their foreheads by the process of Godna,” is hereby rescinded. Second. Con- ‘eutencea’ to 
victs sentenced to imprisonment for life, shall alone be marked by the process imprisoument 
of “ Godna,” in the manner and for the purpose stated in Section 11, Regu- aru: 
lation 4, 1797, and Section 35, Regulation 7, 1803.’ Third. It shall further nizamutadaw. 
be competent to the court of nizamut adawlut to except any prisoners, sen- pa eee 
tenced to imprisonment for life, from being marked, as directed in the sections ewes, to e- 
abovementioned, in cases wherein there may appear to be special reason for &™?t @ prison- 
‘ ‘ . . : er from being 
such exception. Fourth. When convicts, sentenced to imprisonment for life, marked with 
and not specially excepted by the nizamut adawlut, may be marked on the sh? Got". 
forehead as prescribed by Section 11, Regulation 4, 1797, and Section 35, ner the opera: 
Regulation 7, 1803, the magistrate shall cause the operation to be performed {0.07 Godt 
early in the morning, and shall adopt precautions to prevent the convict’s ed. ; 
defacing the inscription in the course of the day. The magistrates are also The magis- 
directed to renew the inscription, if defaced, so as to become illegible, on the jrate,‘o.renew 
forehead of any convicts under sentence of imprisonment for life.’” defaced, 

§ 13.  Férst. In addition to the rules contained in Sections 26, 30, and Section 13. 
33, Regulation 12, 1817,* it is hereby declared that any person convicted Sentence to be 
before a court of circuit, or the court of nizamut adawlut, of having given sons eouvisted 
intentionally and deliberately a false deposition upon oath, or under a solemn fyi" yne i 
declaration, taken instead of an oath, before a public officer authorized to false deposi 
take the same, shall be deemed guilty of wilful perjury, and liable to the pu- jor pn oat 
nishment of that offence, declared in Section 9, of this Regulation, although claration be- 
the deposition so taken may not relate to any judicial proceeding, provided it jo7¢any Pub 
shall clearly appear to have been given falsely and criminally on a point ma- thorized to 


terial to the case, in which the deposition may have been taken. Second, ‘*° ‘"e *"™ 


1 The rule here cited is in the following terms— To facilitate the re-apprehension 
of convicts, sentenced to imprisonment for life, who may make their escape from jail, 
all convicts of this description shall have the following particulars inscribed on their 
foreheads, viz. their name, the crime of which they may have been convicted, the date 
of the sentence passed against them, and the name of the division of the court, by which 
it may have been passed. This inscription is to be made by the process termed Godna, 
by which the Hindoo women ornament their faces; and which leaves a blue mark 
that cannot be effaced without tearing off the skin.” 

* These Sections of R. 12, 1817, * for securing the better administration of the office 
of Putwary, in the ceded and conquered provinces, the provinces of Behar and Benares, 
and the district of Cuttack ;” (since extended to the province of Bengal by R. 1, 1818, 
aud R. 1, 1819,) relate to the village Putwaries, and other native agents employed 
by the proprietors or farmers of land in the management of their estates or farms, or in 
keeping the accounts respecting them. It is declared in the rules adverted to, that 
any such Putwary, or other agent « giving intentionally and deliberately a false depo- 
sition on oath, when examined before a collector, or the officer of a collector, duly 
empowered to take his examination, relative to the lands, produce, collections, and 
charges, of the village or villages, to which he belongs, shall be held and considered 
guilty of perjury; and shall be liable, on conviction, before a court of circuit, to the 
penalties which are or may be prescribed for that offence in the regulations 5 and 2ily 
person causing or procuring a Putwary (or othet agent) to commit the offence of 
perjury, as above described, is declared guilty of subornation of perjury ; and punisha- 
ble under the provisions of the regulations.” 
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Persons con. Any person convicted before a ‘court of circuit, or the court of nizamut adaw- 
vieted of caus- Lut, of having procured or caused another to commit the offence described in 
ing the above the above clause, shall be deemed guilty of subornation of perjury : and shall 


offence, how —_ he liable to the punishment of that offence, declared in Section 9 of this regu- 
punishable, lation.” 


Section U4. § 14. “ First. By Section 2, Regulation 3, 1801, extended to the upper 
tlon of Section provinces by Section 3, Regulation 7, 1813, with a view to prevent unfound- 
2, R.8, 1801. eq and malicious charges of perjury or subornation of perjury, it is provided 
cher previe: that the zillah and city magistrates shall not receive any charges of perjury, 
aa which may be preferred by parties in civil suits, either against their own wit- 
restrictingnro- Messes, or against the witnesses of the adverse party, or charges of suborna- 
secution for tion of perjury against the adverse parties in such suits; and all individuals 
astiee, oF wile whose attendance is required in the civil courts, either as plaintiffs, defen- 
naaaetsia the dante, or witnesses, are declared not liable to any prosecution of this descrip- 
The rule above tion, unless committed to take their trial by the zillah or city judge. ‘The 
cited, with 8 following additional provisions are now enacted for the more effectual attain- 
the judgeto, ment of the object above stated. Second. The rule abovementioned, (with 
Commit ob’ this qualification that the zillah or city judge may commit to prison, or admit 


tobail,extend- to bail, as he shall think proper, under the discretion given by Section 5, 
oma pene Regulation 2, 1807,) shall be considered applicable to all allegations of per- 


ry, or suborna- jUrY, OF subornation of perjury, against parties or witnesses in any civil suit, 
ry,againet par. OF any civil proceedings whatever, before the judge or register of a zillah or 
ties or witnes- city court, or before a sudder ameen or moonsiff, or an arbitrator or arbitra- 
suit, or eay ei. COS appointed to investigate such suits ; or an officer employed by a zillah 
xi Brpeseding or city civil court, in any local or other enquiry ; or in the execution of any 
the authorities Civil process. In all such cases the proceedings, on which the charge of per- 
herein men- jury, or subornation of perjury, may be grounded, if not held before the zillah 
Modeof proce- OF City judge in the first instance, shall be referred to him by the register, 


este ald commissioner, or other officer, before whom the proceedings may have been 


on which the held, with the sentiments of the register, commissioner, or other officer, upon 


charge is . 1 ; ini 1 
grounded, may tHe case; ard if the judge be of opinion that there are sufficient grounds for 


be held before bringing the accused party to trial before the court of circuit, on a charge of 
tivecoma perjury, or subornation of perjury, he shall record his opinion to that effect ; 
sioner,orother and at the same time direct whether the accused shall be admitted to bail, or 
at kept in custody. An authenticated copy of the order passed by him, with 
the whole of the original papers relative to the case, shall then be transferred 
to the cutcherry of the magistrate, that the order of the judge may be carried 
into effect, and the case brought before the court of circuit, in the same man. 
ner as if the charge had been instituted and proceeded upon, in the court of 
Andin cases the magistrate. Zird. If the judges of the provincial courts, or of the court 


wherein the of sudder dewanny adawlut, or any single judge of those courts respectively, 
may be held in cases within the competency of a single judge, shall be of opinion that there 
before the jud- ; “Wi | aie 

aes of the pro. 47€ Sufficient grounds, on any civil proceeding before them, for bringing a 


vincial courts) party or witness to trial, on a charge of perjury, or subornation of perjury, 
ote aut they shall record their sentiments to that effect; and at the same time direct 


wauny adaw- whether the party accused shall be admitted to bail, or kept in custody ;— 
al eae henticated f the order so passed, with the whole of the original 
gle judge of #0 authenticated copy of the order so passed, g 


those courts. papers relative to the case, shall then be transmitted to the proper zillah or 
city magistrate, for the purpose of being proceeded upon, as stated in the 
Restriction preceding clause. Fourth. The restriction against prosecutions for perjury 


Sere Dee and subornation of perjury of witnesses and parties in the civil courts, unless 
Ct v ° eye . se 

tiesand wit. the officers presiding in these courts shall be of opinion that there are grounds 
ete for such prosecutions, are hereby extended to all charges of perjury, or sub- 


civil courts ex- 


tendedtochar- ornation of perjury, against witnesses and prosecutors in the criminal courts, 
ee edu: or before any public officer authorized to hold enquiries respecting offences 


of perjury, 
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of a criminal nature. Provision is already made by Section 6, Regulation 2, against prost- 
1807, for such cases, when persons attending the session of a court of circyjt, “urs and wit 
may appear to the judge of that court td have been guilty of perjury, or criminal 7 
subornation of perjury. The judges of the courts of circuit at the sudder cout o* be- 
stations of those courts, and the judges of the court of nizamut adawlut, or a tn oficer ae 
single judge of those courts respectively in cases within the competency of a [tative to 
single judge, are further hereby declared empowered to direct the proper intooffenceso 
zillah or city magistrate to commit to custody, or hold to bail, and to bring to fo" "* 
trial at the regular sessions of the courts of circuit, any person who, from pro- 
ceedings before the above courts, may appear to have been guilty of the crime of 

perjury, or subornation of perjury; and the zillah and city magistrates them- 

selves are vested by the regulations with full authority to commit, or hold 

to bail, for trial before the courts of circuit, all persons who on their own 
proceedings, or those of their assistants, may be considered guilty of either of 

the crimes abovementioned. The magistrates of the several zillahs and cities 

are therefore prohibited from receiving and acting upon any charges of per- 

jury or subornation of perjury, alleged to have been committed in the course 

of any trial, or enquiry of a criminal nature, excepting such as may come 

beforc them in the manner provided for by this section. Fi/th. The zillah parther . 
and city magistrates are further restricted from receiving and acting upon >triction wh 
charges of perjury, or subornation of perjury, alleged to have been committed infy te wlowec 
before a collector. or other public officer, unless such officer shall transmit to have beew 
the proceedings held before him, with his opinion that there are grounds for fares calle. 
believing such charge to be well founded. In that case, and if the magistrate to" or othe: 
on inspection of the proceedings, or after making such further enquiry as ere 
he may deem necessary, shall be of opinion that there are grounds for 

bringing the party accused to trial before the court of circuit, he shall pass 

an order to that effect; and shall at the same time direct, whether the ac- 

cused shall be held to bail or kept in custody, till the session of the court of 

circuit. Sixth. In all the cases provided for by this section, if there be no Provision tui 
private prosecutor to whom the magistrate may judge it proper to leave the inent srs pu 


t ofa be 
prosecution of the case, before the court of circuit, he shall appoint the vakeel lie footie 
of Government, or some other qualified person to conduct the prosecution froje: by the 
before the court of circuit, and shall furnish him with the requisite informa- ™=!strat- 
tion and instructions for that purpose.” 

The rules established by Regulations 4, 1799, and 28, 1803, for the trial Provisions 
of persons charged with crimes against the state, will be more properly in- ene 
cluded in the next section of this Analysis. But as Regulation 10, 1804, immediate nv 
*¢ for declaring the powers of the Governor General in Council to provide aie 
for the immediate punishment of certain offences against the State by the et th 
sentence of courts martial, involves a material alteration in the provisions of Eincnees 
the Mohummudan law for Bughdwut, or rebellion, as well as a temporary Sena e 
supersession of the ordinary criminal courts, by the establishment of martial .- 
law, during the existence of war, or open rebellion, in any part of the British 
territories; it is here introduced at length; with the preamble, which states 
the grounds and objects of it. 

“ Whereas, during wars in which the British Government has been engaged Preambk. 
against certain of the native powers of India, certain persons, owing allegiance ae ae 
to the British Government, have borne arms, in open hostility to the autho- Kt aulsend 
rity of the same, and have abetted and aided the enemy, and have committed PA 8 
acts of violence and outrage against the lives and properties of the subjects of 
the said Government; and whereas it may be expedient that, during the ex- 
istence of any war in which the British Government in India may be engaged 
with any power whatever, as well as during the existence of open rebellion 


against the authority of the Government, in any part of the British territories 
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subject to the government of the Presidency of Fort William, the Governor 
General in Council should declare and establish martial law, within any part 
of the territories aforesaid, for the safety of the British possessions, and for 
the security of the lives and property of the inhabitants thereof, by the imme- 
diate punishment of persons owing allegiance to the British Government, 
a akon and Who may be taken in arms, in open hostility to the said Government, or in 
under what the actual commission of any overt act of rebellion against the authority of 
thefunetions” the same, or in the act of openly aiding and abetting the enemies of the Bri- 
of the ordina- tish Government, within any part of the territories above specified ; the fol- 


ry criminal 


‘ourts may be lowing regulation has been enacted by the Governor General in Council, to be 


upended; in force, throughout the British territories immediately subject to the govern- 
law establish Ment of the Presidency of Fort William, from the date of its promulgation.” 
ed. § 2. “ The Governor General in Council is hereby declared to be empow- 


What pe is . . ° 
hable toimme- ered to suspend, of to direct any public authority, or officer, to order the 


hate trial, by suspension of, wholly or partially, the functions of the ordinary criminal 


couits martial a mats Sais 5 aes . 98 
so established; courts of judicature, within any zillah, district, city, or other place, within 


and for what any part of the British territories, subject to the government of the Presidency 
of Fort William, and to establish martial law therein, for any period of time, 
while the British Government in India shall be engaged in war with any 
native or other power ; as well as during the existence of open rebellion 
against the-authority of the Government, in any part of the territories afore- 
said; and also to direct the immediate trial, by courts martial, of all persons 
owing allegiance to the British Government, either in consequence of their 
having been born, or of their being resident, within its territories, and under 
its protection, who shall be taken in arms, in open hostility to the British 
Government, or in the act of opposing by force of arms the authority of the 
same, or in the actual commission of any overt act of rebellion against the 


section 3. state, or in the act of openly aiding and abetting the enemies of the British 
allegiance to” Government, within any part of the said territories.” § 3. “It is hereby 


the British Go- further declared, that any person born, or residing, under the protection of 
sernm a e.@ . e . . ° 
convicted of the British Government, within the territories aforesaid, and consequently 


auy of the | owing allegiance to the said Government, who, in violation of the obligations 


fed, declared Of such allegiance, shall be guilty of any of the crimes specified in the pre- 
habe te im ceding section, and who shall be convicted thereof, by the sentence of a court 
nishment of martial, during the suspension of the functions of the ordinary criminal 
dean forfei. COUFtS Of judicature and the establishment of martial law, shall be liable to 
tare of allpro- the immediate punishment of death, and shall suffer the same accordingly, 
peeees by being hung by the neck till he is dead. All persons who shall, in such 


sessed within cases, be adjudged, by a court martial, to be guilty of any of the crimes spe- 
the Britishter- + ° . ‘ s ae 
nitories when cified in this regulation, shall also forfeit to the British Government all pro- 


the crime was property and effects, real and personal, which they shall have possessed 
Section i. Within its territories, at the time when the crime, of which they may be con- 


But the Go. victed, shall have been committed.” § 4. ‘* The Governor General in 
vernor Gene- 


ral in Counet Council shall not be precluded, by this regulation, from causing persons 
wed pee charged with any of the offences described in the present regulation, to be 
with any of the brought to trial, at any time, before the ordinary courts of judicature, or be- 
ee fore any special court appointed for the trial of such offences, under Regu- 
before the or- lation 4, 1799, and Regulation 20, 1803, instead of causing such persons to 


dinary courts, be tried by courts martial, in any cases wherein the latter mode of trial shall 


or befoie a ates Bp 

special court, NOt appear to be indispensably necessary.” * 

H the immedi- 

ate trial by : é ‘ P : 

court matial |” The following circular instructions to the magistrates of the ceded and conquered 


shall not ap- provinces, for their guidance when martial law might be proclaimed under the above 

peamecessary- regulation, were transmitted by order of Government, in a letter from the chief 
secretary, dated the 11th April, 1805. 

* You have already been furnished with Regulation 10, of 1804, which provides 
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By Section 10, Regulation 4, 1'797, the nizamut adawlut were authorized, 
under the discretion allowed by the Mohummudan law, to order any pri- 
soners, sentenced to imprisonment for life, or for a limited period of seven 
years or upwards, to be transported to some place beyond sea. And b 
Section 5, Regulation 2, 1799, (corresponding with Section 22, Regulation 
8, 1803, for the ceded provinces) any convicts sentenced to imprisonment 
by the courts of circuit, or nizamut adawlut, who, during the period of their 
sentences, might escape, and be re-apprehended, were declared liable to 
transportation by order of the nizamut adawlut ; either during the remaining 
period of their sentences, or for a longer period if the nizamut adawlut 
should, on consideration of the circumstances of the case, judge it proper to 
direct the same. But these rules were found open to objection, with respect 
to convicts sentenced to short periods of imprisonment, from difficulties 
atteriding their return to Bengal, from the place of transportation, after the 
expiration of their sentences; and it was therefore judged advisable that 
none, except persons convicted of heinous offences, and sentenced to be im- 
prisoned for life, should be transported in future beyond sea; substituting 


for the eventual establishment of martial law under the circumstances therein described, 
within any part of the British territories subject to the immediate authority of this Go- 
vernment. Iam now commanded by His Excellency the Most Noble the Governor 
General in Council to communicate to you the following special orders for the regu- 
lation of your conduct in the event of its being at any time considered to be necessary, 
or proper, to proclaim martial law in the district under your authority. Whenever 
martial law shall be proclaimed, you will direct all officers in command of troops, 
which shall be employed within your jurisdiction, to act under the proclamation, until 
it shall be recalled ; leaving it to the discretion of such officers to confine the operation 
of the proclamation to the principal person, or persons, concerned in any of the acts 
of rebellion described in the regulation, or to extend it to their principal adherents and 
followers, as the exigency of the case may require. If any person or persons, charged 
with any of the overt acts of rebellion specified in Regulation 10, of 1804, shall be 
apprehended by any military officer, when not in the actual commission of offences of 
that description, they are to be delivered over by the military to the civil power; and 
you are required to commit such persons to close custody ; and to adopt the necessary 
measures for bringing them to trial on a charge of high treason. In cases of such com- 
mitment you will communicate the circumstances, without delay, to the court of cir- 
cuit for the division of Bareilly, with intimation when the trial may come on ; in order 
that the court may depute two of its members to your station for the trial of the pri- 
soners, in virtue of powers vested in them to that effect under Regulation 20, of 1803. 
You are commanded to attach all property, whether real or personal, which shall be 
situated within your jurisdiction, belonging to any person or persons who may be guilty 
of overt acts of rebellion against the authority of Government; and to continue such 
property under attachment until the pleasure of the Governor General in Council on 
the occasion shall be known. Whenever you shall attach landed estates in virtue of 
the present order, you will place the same under the management of the collector of 
the district ; with instructions to adopt the proper measures for realizing the revenues 
of such estates, Should’the property of the rebels be situated in any other district, 
you will make the necessary communication to the judge and magistrate of such dis- 
trict, requiring him at the same time to attach the property in question, and to conti- 
nue the same under attachment until he shall be furnished with the orders of Govern- 
ment for his further guidance in the disposal of the property. If any property, of 
persons charged with acts of rebellion against the State, shall be attached by any mili- 
tary officers employed in the district under your authority, such property is to be deli- 
vered over to your charge; whether the owners shall have been taken in arms or 
otherwise ; and to be retained under attachment, until you shall have received the 
orders of Government fot its disposal. The Right Honorable the Commander in 
Chief will be requested to make these rules known to all military officers employed 
in the command of detachments within the limits of the ceded and couquered 
provinces, and to enjoin a strict adherence to them in all cases to which they may be 
applicable.” 
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Banishment banishment from the district in which the offender’s place of abode may be 


trom the dis- 


trict m whieh Situated, with hard labor on the public roads, or other public works, for 
the offender's conyicts sentenced to limited imprisonment, who may be deemed proper ob- 
wiace of abode . ° ; Fi ’ 
"situated, jects Of this mode of punishment. The following rules were accordingly 
with hard te enacted, by Section 8, Regulation 58, 1803. 

editor conviets ** First, So much of Section 10, Regulation 4, 1797, as authorizes the 


sentenced to : . : 
iunited impri- aQsportation, to some place beyond sea, of convicts sentenced to be confined 


sonment. for a term of seven years; or for any limited term of years ; and directs a 
Kules for these reference from the courts of circuit to the nizamut adawlut in all instances 
enacted by wherein they shall consider offenders convicted before them to be proper 
i. 53,1803," objects of transportation ; is hereby rescinded. Second. Transportation be- 
hable totrans- yond sea shall be hereafter restricted to convicts who may be sentenced to 
Tt Nek b- Confinement for life ; and in all instances wherein a sentence of confinement 
for life may be passed against a prisoner, whether by the courts of circuit in 
the first instance, or finally by the court of nizamut adawlut, the court pas- 
sing such sentence, if it deem the prisoner a proper object of transportation 
beyond sea, shall at the same time adjudge him, or her, to be transported for 
Or to banish- life" Third. In the cases of convicts sentenced to confinement for life, 
neut from the hom the courts of circuit and nizamut adawlut may not consider proper 
which the pri objects of transportation beyond sea, under the preceding clause ; as well as 
eae in all cases of convicts sentenced to imprisonment for a limited period ; the 
situate, court by whom the sentence is passed, if it deem the same proper, on consi- 
deration of the prisoner’s offence, may adjudge him to be banished, during 
the period of his sentence, from the district in which his place of abode is 
situated ; and to be kept to hard labor on the public roads, or other public 
works, in any other district, to which he may be removed by order of the 


Livts of con- nizamut adawlut. Fourth. The magistrates of the several zillahs, at the 
victs sentence 


to transporta- Close of the half yearly jail-delivery of their respective districts, and the 
tion,or banivl- magistrates of the several cities, on the 1st January and Ist July of each year, 


ment. 
¢ 


1 This clause was rescinded by Section 2, Regulation 14, 1811, with an intention to 
substitute, for transportation beyond sea, imprisonment for life in the new jail erected 
at Allypore, in the vicinity of Calcutta; and to employ the convicts, within the area 
of the jail, in the manufacture of articles for which there might be a constant demand 
at the Presidency. But it being afterwards deemed expedient to restore the punish- 
ment of transportation, the following enactments were made for that purpose, in Sec- 
tion 2, of Regulation 9, 1813. First. Clauses First and Second, of Regulation 14, 
1811, are hereby rescinded ; and Clause Second, Section 8, Regulation 53, 1803, is 
declared to be revived and in full force. Second. Provided always, that it shall be compe- 
tent to the Governor General in Council to detain in the jail at Allypore, for any period 
which he may deem expedient, any convicts sentenced to transportation. Third. It is 
moreover declared, that all convicts sentenced to transportation, shall be sent to such 
of the British settlements in Asia, as the Governor General in Council shall appoint ; 
and shall also be liable to be employed at any places within the limits of the settlement, 
to which they shall be sent, which shall from time to time be fixed on by the local 
administration. A power is further vested in the Governor General in Council of 
transferring convicts from one place to another in the settlements aforesaid ; and such 
transfer is haxby authorized as often as the same may be found requisite. ‘The Go- 
vernor General in Council however, previously to ordering such transfers, will consult 
the local administration upon the propriety of allowing any convicts to be exempted 
from removal, whose good conduct shall have merited this indulgence, or who from 
sickness or infirmity, may not be fit objects to be removed.” The provisions of the 
last mentioned clause were extended, by Section 15, Regulation 14, 1816, *¢ to the 
exercise of a similar discretion by the Governor General m Council, in sending con- 
victs, under sentence of transportation, to the island of Mauritius, or its immediate 
dependencies ; as well as to the employment of them at the place to which they may 
be transported ; and the removal of them to any other place, if there should be oc- 
casion for it.” 


MOHUMMUDAN CRIMINAL LAW. 


or at any other period when the same may be required by the nizamut 
adawlut, shall transmit to that court a list of the convicts in their respective 
jails, who may have been sentenced to transportation beyond sea, or to banish. 
ment from the district in which the offenders may have resided, under each 
of the two preceding clauses ; specifying in such lists the names, ages, crimes, 
and sentences of the several convicts; and in the list of those sentenced to 
banishment, the district in which they may have usually resided, before they 
were brought to trial." 27th. The court of nizamut adawlut, after receiving 
the lists required by the foregoing clause, will issue the necessary directions 
for conveying to the jail of the 24-Pergunnahs the convicts sentenced to 
transportation beyond sea, when the state of that jail may admit of their being 
received; or an opportunity may offer for transporting them ; and will also 
give the requisite instructions concerning the removal of the convicts under a 
sentence of banishment.* The court of nizamut adawlut is further declared 
competent, as heretofore, under the discretion allowed by the Mohummudan 
law, to order the removal of all convicts, under sentence of imprisonment, to 
any jail or district, within the Company’s possessions, in which it may be 
thought proper to keep or employ them, during the period of their respective 
sentences, although no specific sentence of banishment may have been 
passed against them, under Clause Third, of this section. But no such 
removal shall take place without the special order of the court of nizamut 
adawlut.” 

The following rules were enacted by Section 9, Regulation 53, 1803, for 
the punishment of convicts who may effect their escape during the period of 
their sentences ; or, if transported, may return without permission from the 
place of their transportation to any parts of the Company’s territory under 
the presidency of Bengal. ‘‘ First. Section 5, Regulation 2, 1'799, and Sec- 
tion 22, Regulation 8, 1803, are hereby rescinded. Any convicts sentenced 
to imprisonment by the courts of circuit, or by the court of nizamut adawlut, 
who, during the period of their sentences, may escape from jail, or other 
place of confinement ; or from the roads, or any other place where they may 
be employed ; and who may be re-apprehended ; shall be brought to trial 
before the courts of circuit, for such escape ; as well as for any acts of vio- 
lace, or aggravating circumstances attending their escape ; or for any violent 
acts done in an attempt to escape ; and, on conviction, they shall be liable to 
such further punishment, in addition to their former sentences, as may be 
adjudged against them, on consideration of the circumstances of the case, 
under the provisions contained in this regulation.’ Second. Any convict, 
under sentence of transportation for life, who may be transported to any place 
beyond sea, after the promulgation of this regulation, and shall escape from 
such place of transportation, and return, without permission, to Bengal, or to 
any part of the Company’s territory under the presidency of Bengal, shall, 


’ The zillah and city magistrates have been furnished by the nizamut adawlut with 
forms of the lists of convicts under sentence of transportation, which are required by 
this clause ; as well as with specific instructions for the transfer of convicts sentenced 
to transportation or banishment. 
Mizamut Adawlut ; under the head of Prisoners C. 

* The convicts referred to are now sent to the jail at Allypore, under the superin- 


tendence of the magistrate of the suburbs of Calcutta. See the Circular Orders of 


the Niz. Adawlut, under the head mentioned in the last note. 

’ If the escape, or attempt to escape, be not accompanied with violence, in- 
volving death, wounding, or other severe personal injury, the prisoner may be tried 
and punished by the magistrate, under the provisions of Section 5, Regulation '2, 1815, 
cited in the next section, 


2Y 


Vide printed Circular Orders of the Court of 
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on conviction thereof, to the satisfaction of the nizamut adawlut, and if no 
circumstances appear to that court to render such convict an object of mercy, 
be adjudged to suffer death.” 

The foregoing are the whole of the modifications of, or additions to, the 
Mohummudan criminal law, made by the existing regulations of the British 
Government, which it appears requisite to specify in this section. But it 
may be proper to add that, under the provisions of Regulation 51, 1803, 
relative to trials depending in the ceded provinces, when the regulations for 
criminal justice, passed on the 24th March, 1803, were ordered to take effect 
in those provinces ; the provisions of Regulation 9, 1804, for the admini- 
stration of criminal justice in the conquered provinces of the Doab, and on 
the right bank of river Jumna, as well as in the ceded territory of Bundle- 
cund ; and the provisions of Regulation 4, 1804, for the administration of 
justice in criminal cases in Cuttack ; the courts of judicature were restricted 
from giving any retrospective operation to the stated modifications of the 
Mohummudan law in those territories respectively ; excepting such as direct 
a commutation of the punishment of amputation to imprisonment ; or are 
otherwise favorable to the prisoner. The same principle was adopted in 
Regulation 12, 1806, ‘ for annexing the pergunnahs of Sonk, Sonsa, and 
Sahar, to the jurisdiction of the zillah of Agra;” in Regulation 22, 1819, 
for annexing to the zillah of Bundlecund ‘certain lands formerly composing 
a part of the jageer of the killadar of Calenger ;” in Regulation 18, 1816, 
“‘ for annexing to the zillah of Allahabad the pergunnah of Handya ;”? and 
in Regulation 2, 1818, ‘‘ for annexing to the zillah of Bundlecund the 
elakeh of Khundeh, appertaining to the pergunnah of Mahoba, together 
with certain villages belonging to the pergunnah of Choorkee, on the right 
bank of the Jumna.” 
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SECTION III. 


MAGISTRATES AND CRIMINAL COURTS. 


THE subjects of this section will be comprised under the following heads :— gr ,ectsof this 
1. Magistrates (including joint and assistant magistrates) and their assistants, section, under 
2. Courts of circuit. 3. Court of nizamut adawlut. 4. Special rules for pena ator 
trials by courts martial ; for the trial of persons charged with crimes against 

the state ; for the trial of crimes and misdemeanors charged against the hill 

people of Rajmahl and Boglepore; for the trial of persons charged with 

heinous offences in Kumaon, and other tracts of territory ceded by the Rajah 

of Nepaul ; and for the trial of certain offences by natives, within the limits 

of the foreign settlements of Chandernagore and Chinsurah. 


Magistrates and their Assistants. 


By Sections 2 and 3, of Regulation 9, 1793, (extended to Benares by orginal con- 

Sections 2 and 3, of Regulation 16, 1795, and re-enacted for the ceded pro. stitution and 

° . . . ° «Jurisdiction of 
vinces in Sections 2 and 3, of Regulation 6, 1803) the several zillah and city ‘allah and city 
judges were constituted magistrates of the zillahs and cities in which they are Mogtene, | 
respectively stationed ; with a provision that their local jurisdictions, as ma- tions 9, 1793, 
gistrates, should be the same as that of the zillah or city civil court. But 3% 179» a4 
In some instances it was found expedient to appoint a distinct officer to exe- Reasons for al- 
cute the duty of magistrate. It was also (as stated in the preamble to Regu- (puns Pre 
lation 16, 1810) “ considered advisable to vest the magistrates of certain Regulation 16 
zillahs with concurrent authority in contiguous, or other jurisdictions, as joint '*!* 
magistrates, for the purpose of giving effect to the measures adopted for the 
discovery and apprehension of robbers, and other public offenders.” It was 
likewise expected (as noticed in the same preamble) ‘ that in particular dis- 
tricts the police might be improved, and the discharge of the general duties 
of the office of magistrate essentially promoted, by the occasional appoint- 
ment of an assistant magistrate.” The following rules were therefore enacted 
in Sections 2 to 12 of the regulation abovementioned :— 

§ 2. “ First. Such part of Sections 2 and 3, Regulation 9, 1793, Sections Section 2 

2 and 3, Regulation 16, 1795, and Sections 2 and 3, Regulation 6, 1803, or D2" of 
of any other regulation in force, whereby it is enacted that the judges of the k 16, 179., 
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MAGISTRATES AND THEIR ASSISTANTS. 


civil courts, in the several zillahs and cities, shall hold the office of magistrate 
of the zillah, or city, under their respective jurisdictions ; and that the special 
jurisdiction of the several magistrates shall extend throughout the districts 
and places included in, or annexed to, the zillah or city, in which they are 
respectively stationed ; is hereby declared to have been and to be subject to 
the following modification. Second. Whenever it is considered expedient to 
appoint a person, not being the judge of the civil court of any zillah, or city, 
to hold the office of magistrate in such zillah or city, or in any part thereof, 
the Governor General in Council will, as heretofore, make such distinct ap- 
pointment to the office of magistrate; and direct whether the judge of the 
civil court shall, or shall not, exercise a concurrent authority as joint magis- 
trate. Third. The foregoing provision shall be considered applicable to the 
superintendent of police for the divisions of Calcutta, Dacca, Moorshedabad, 
and Patna, and to the superintendent of police for the divisions of Benares 
and Bareilly, whenever the Governor General in Council may deem it 
advisable to invest either of those officers with the office of magistrate in any 
zillah or city, or in any part thereof.” § 3. ** A concurrent jurisdiction is 
vested in the several zillah and city magistrates, and their police officers, in 
certain cases, by Section 16, Regulation 22, 1793 ; Section 15, Regulation 
17, 1795; and Section 16, Regulation 35, 1803.’ It is hereby further de- 
clared, that the Governor General in Council, whenever he may deem it 
advisable, will, as heretofore, invest the magistrate of any zillah or city, with 
a general concurrent authority, as joint magistrate, in any contiguous or other 
jurisdiction or jurisdictions; or in any part thereof.” § 4, ‘“ Whenever it 
may appear necessary for the dispatch of public business, or for any purpose 
of police, or otherwise, to appoint an assistant magistrate, in any zillah or 
city, or in any part thereof, it shall be competent to the Governor General in 
Council to make such appointment under the provisions contained in this 
regulation.” § 5. “ All persons appointed to perform the duties of assistant 
magistrate, under this regulation, shall, previously to entering upon the exe- 
cution of such duties, take and subscribe the oath prescribed by the regu- 
lations in force, for the office of magistrate, (with such verbal alterations only 
as may be consonant to the nature of the appointment,) before the Governor 
General in Council, or any court, or officer, whom he may commission to 
administer it.”’* § 6. “* Any person appointed to the exclusive charge of the 
office of zillah, or city, magistrate, under Section 2, of this regulation, will 
of course be guided by the regulations in force for the discharge of the 


* These sections authorized the magistrates and their local police officers to pursue 
offenders, who, after committing crimes in their respective jurisdictions, might abscond 
into any other jurisdiction ; or who might be resident within their jurisdictions at the 
time of a criminal charge being preferred against them, and escape into another juris- 
diction. The rules adverted to, as far as they respect the police officers, have however 
been rescinded by R. 20, 1817, §2; and re-enacted, with further provisions, in Sec- 
tion 22, of that regulation. See the next section, On the Police. 

* The form of oath prescribed to be taken by the magistrates before the Governor 
General in Council, or any person whom he may commission to administer it, is as 
follows: « I, A.B, appointed magistrate of the zillah (or city) of , solemnly 
swear, that I will to the best of my ability preserve the peace of the zillah (or city) 
over which my authority extends; that I will act with impartiality and integrity, and 
will not exact or receive, nor knowingly allow any other person to exact or receive, di- 
rectly or indirectly, any fee, reward or emolument whatsoever, in the execution of, or 
on account of, any matter relating to the duties of my office, excepting such as the 
orders of the Governor General in Council do or may expressly authorize ; and that 
I will perform the duties of my office according to the best of my knowledge, abilities, 
and judgment, conformably to the regulations that have been or may be passed by the 
Governor General in Council. So HELP ME Gop.” 
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duties of that office. Persons appointed to the office of joint magistrate, or 
that of assistant magistrate, shall also be guided by the general regulations, 
as far as the same may be applicable to their respective duties ; and for the 
due execution of such duties, are hereby declared to he invested with the 
same powers, as by the regulations are vested in the zillah and city magis. 
trates.” § 7. “ The special duties to be performed by joint and assistant 
magistrates, under the powers vested in them by the preceding section, and 
the regulations therein referred to, will be determined by the orders of 
Government on their respective appointments. But in all matters relating to 
practice and form, as well as in all points not specifically provided for by 
this, or any other regulation, the joint and assistant magistrates shall be 
guided by the instructions of the court of nizamut adawlut.” § 8. « All 
process issued by a joint, or assistant magistrate, shall be under his official 
seal and signature ; and shall be executed by the officers employed under the 
joint, or assistant magistrate, or by those of the zillah or city magistrate, as 
circumstances may direct; and may appear most conducive to the public 
service. The séveral zillah and city magistrates, their police officers, and all 
other persons acting under them, are required to aid and support the joint 
and assistant magistrates, who may be appointed under the provisions of this 
regulation, in the execution of any process issued by them, under their 
official seals and signatures ; and resistance to any process so issued is hereby 
declared to be punishable, in like manner as provided by the regulations, for 
resistance to the process of a zillah or city magistrate.” § 9. “ Assistant 
magistrates, (when not acting as magistrates, in the absence of the zillah or 
city magistrate,) shall be considered subordinate to the latter, in the general 
discharge of their official duties, as far as may be consistent with the pro- 
visions contained in this regulation. In all cases of a difference of opinion 
between the zillah or city magistrate, and an assistant magistrate, the latter 
shall conform to the directions of the former, until a reference can be made 
to the court of circuit, court of nizamut adawlut, or Governor Gencral in 
Council, (according to the circumstances of the case) for a determination 
upon the subject. But it is not intended that any appeal should lie to 
the magistrate from the sentences of an assistant magistrate, whether 
for punishment, or acquittal; or from the orders of an assistant magistrate 
for the commitment of prisoners or holding them to bail to take their 
trial before the court of circuit; the assistant magistrate being vested with 
the full powers of magistrate in all such cases, within his jurisdiction ; 
and his proceedings therefore being open to the regular control of the 
courts of circuit, and court of nizamut adawlut.” § 10. * Assistant 
magistrates, when not stationed at the same place with the zillah or city 
magistrate, are authorized, in all cases requiring dispatch, to correspond 
directly with the Governor General in Council, the court of nizamut 
adawlut, the courts of circuit, or other public authorities. But all 
monthly and other periodical reports, or accounts, which may be required 
trom an assistant magistrate, by the regulations, or by the orders of Govern- 
ment, or court of nizamut adawlut, and generally all official communications 
which an assistant magistrate may have to make to any superior authority, 
and which may not require immediate dispatch, without passing through the 
zillah, or city magistrate, shall be transmitted through the channel of the 
latter, provided he be not absent from his jurisdiction.” § 11. The police 
and other establishments of native officers, employed under a zillah or city 
magistrate, and not ordered to be placed under the immediate authority of a 
joint, or assistant magistrate, will continue under the usual control of the 
zillah or city magistrate. But all native officers, so employed, are directed 
to furnish any joint or assistant magistrate, having authority over them under 
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this regulation, with every information required from them; as well as gene- 
rally to obey all orders issued to them by such joint or assistant magistrate, on 
pain, in case of neglect or failure, of being fined, suspended, or dismissed 
from office, under the authority, or at the representation, of such joint or 
assistant magistrate, according to the provisions established by the general 
regulations for the punishment of offences of that description. The Governor 
General in Council further reserves to himself a discretion of placing any 
part of the police, or other public establishments, under the immediate con- 
trol of a joint or assistant magistrate, when it may appear expedient.” § 12. 
The provision contained in the preceding section shall likewise be considered 
applicable to all cases in which the Governor General in Council may deem 
it expedient to place any of the police, or other public establishments, under 
the immediate control of the superintendent of police for the divisions of Cal- 
cutta, Dacca, Moorshedabad, and Patna, or the superintendent of police for the 
divisions of Benares and Bareilly, who by Regulations 10, 1808, and 8, 1810, 
possesses a concurrent jurisdiction, with the several magistrates, in the zillahs 
and cities of the above divisions respectively. ’ 

All native subjects of the British Government, as well as all other persons, 
not being European British subjects, are amenable, for crimes and misde- 
meanors committed by them, within the limits of the East India Company’s 
territorial possessions, under the presidency of Fort William, and without the 
boundaries of the town of Calcutta and parts adjacent, forming the local ju- 
risdiction of his Majesty’s supreme court of judicature, to the authority of 
the zillah or city magistrate, and court of circuit, in whose jurisdiction the 
crime or misdemeanor may have been committed by them; or in which they 
may reside, or be found, when the charge is preferred against them. Native 
subjects of the British Government, who may be charged with crimes or mis- 
demeanors committed in places out of the limits of the British provinces, are 
also declared amenable to the magistrates and criminal courts, in certain cases, 
under the following special provisions of Regulation 5, 1809. 

§ 2. “ First. Whenever a native subject of the British Government shall 
be charged with murder or homicide of any sort, rape, or other great personal 
violence, robbery, burning of houses, or violent affrays, or any other 
serious offence, committed in any place out of the limits of the British pro- 
vinces ; either against the subjects of the British Government, or any other 
persons ; and shall be found in any part of such provinces; the magistrate of 
the city or zillah, in whose jurisdiction the accused person may be found, on 
the charge against him being deposed to on oath, or under a solemn declara- 
tion, either by the complainant, or by some other credible person, as required 
by Section 4, Regulation 9, 1807, shall issue process for apprehending or 
summoning the party accused, under the provisions of that regulation ; and, 
on his attendance, shall make such inquiry into the charge, as the circum- 
stances of the case, and the evidence attainable may admit of; after which he 
shall report his procedings to the Governor General in Council. Second. 
In such cases the magistrate shall commit the prisoner, or hold him to bail, 
according as the nature of the charge in ordinary cases would require; in 
cases of commitment the form shall specify until the orders of Government 
shall be received, and in cases of bail, the form of the bail bond shall be in 
the first instance to appear before the magistrate on a certain day assigned 
(leaving time for the receipt of the orders of Government) and on such sub. 
sequent days as the magistrate shall require. Should Government in the 
latter case direct the accused to be brought to trial, the magistrate shall cause 


' The powers and duties of the superintendents of police, with the rules here 
noticed, will be specified in the next section. 
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the bail bond to be renewed in the ordinary form to appear and take his trial 
at the court appointed for that purpose.” § 3. ‘In cases referred under 
the preceding section, as well as in all cases of the like nature, which may, 
in any manner, come before the Governor General in Council, if it appear 
proper that the prisoner should be brought to trial for the offence imputed to 
him ; the Governor General in Council shall be competent to direct that 
the prisoner be brought to trial before any of the established courts of criminal 
judicature within the British provinces, which he may be pleased to appoint : 
and the special order of the Governor General in Council for the purpose 
shall be deemed full and sufficient authority for the trial and punishment of 
such prisoner by the court so appointed ; as well as by the court of nizamut 
adawlut, if the case be referrible, under the regulations in force, to that 
court.” § 4. “ Whenever a native subject of the British Government shall 
be brought to trial before any of the established courts of criminal judicature 
under the provisions of this regulation, the trial shall be conducted, and _sen- 
tence thereupon passed and carried into execution, under the general regula- 
tions in force, in like manner as if the offence had been committed within the 
British territories, and the case subject to the ordinary jurisdiction of those 
courts.” 

Doubts having arisen die ag: the construction which should be attached 
to the words ‘‘ Native Subjects of the British Government,’’ employed in the 
above regulation ; and it appearing essential to the ends of justice that the 
provisions of it should be extended to certain other classes of persons; the 
following additional rule was enacted in Section 2, Regulation 8, 1813.— 

“¢ The provisions contained in Regulation 5, 1809, for the punishment of 
crimes committed beyond the British territories in India, shall be considered 
applicable to the three following classes of persons, and to no other. First. 
Natural born subjects of the British Government in India. Second. Natives 
of India, who may have become subjects of the British Government in India, 
by the conquest or cession of the places in which they were born, for acts 
done by them subsequently to the period of such conquest or cession. Third. 
Natives of the foreign states of India, in the civil or military service of the 
British Government in India, while actually in such service, and during six 
months after they shall have quitted the British territories; or, (supposing 
them to be stationed out of the limits of the British territories) after they shall 
have quitted the service: Provided however, that nothing contained in this 
regulation shall be construed to authorize any of the established courts in 
the British provinces to take cognizance of any charge against a native mili- 
tary officer, sepoy, trooper, or other person, for which he may have been 
already tried by a court martial, under the 5th Article of the 15th Section of 
the Rules and Articles of War.” 

European British subjects, resident in the territories subject to the presi- 
dency of Fort William, before the enactments of the Statute 53, Geo. III. 
cap. 155, cited in page 30 of this volume, were amenable only to the su- 
preme court of judicature at Calcutta, for all acts ofa criminal nature. By 
the 105th section of the Statute above-mentioned, any British subject, resid- 
ing without the town of Calcutta, is declared subject to the authority of the 
local magistrate, on complaint by a native of India, of “ any assault, forcible 
entry, or other injury, accompanied with force, (not being felony) alleged to 
have been done to his person, or property ;”? and on conviction, the magis- 
trate is empowered ‘to inflict upon such person a suitable punishment by fine, 
Not exceeding five hundred rupees ;” as well as to levy the same, if not paid, 
by distraint and imprisonment; as more fully stated in the secticn above 
cited. But for other crimes and misdemeanors, European British subjects, 
wheresoever resident, within the jurisdiction of his Majesty’s court at Cal. 
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Piovisonsof cutta, are subject to trial and punishment by that court only. It was there- 
Cru Tit cap. f0re provided, by Section 151, of the Statute 33 Geo. III. cap. 52, (cited, 
52,6151,forap» by mistake, as the Act of 21 Geo. III. cap. 65, in the preamble to Regula- 
arpa tion 2, 1796,) ‘that it shall and may be lawful to and for the Governor 
servants, ot = General in Council of Fort William, in Bengal, for the time being, by com- 
areal missions to be from time to time issued under the seal of the supreme court 
rat ae of judicature there, in the name of the King's Majesty, his heirs, and succes- 
within the pro- SOrs, tested in the name of the chief justice of the said court, to nominate and 
wines appoint such and so many of the covenanted servants of the said Company, 
or other British inhabitants, as the said Governor General in Council shall 
think properly qualified, to act as justices of the peace, within and for the 
said provinces, &c. and such persons shall, according to the tenor of the 
respective commissions, wherein they shall be so nominated and appointed, 
and by virtue thereof, and of this Act, have full power and authority to act 
as justices of the peace, according to the tenor of the same commissions,” 
Qualification &c.—It was, at the same time, provided in Section 152 of the statute above 
sequired by y¢ Noticed, ‘ that no person to be nominated and appointed in and by any such 
tne same sta- commission as aforesaid, shall be capable of acting as a justice of the peace 
yates in any of the said provinces or presidencies, until he shall have taken and 
subscribed, in the court of oyer and terminer of the province or presidency 
for which he shall be appointed to act as a justice of the peace, the like oaths 
as are appointed to be taken by justices of the peace in Great Britain, or as 
nearly to the tenor thereof as the case will admit, and as shall be approved 
Modification by the said court.” This provision, in consequence of the great inconveni- 
of the last ence attending it, from requiring persons stationed at a distance from the pre- 


tioned ‘ . : 
section in Sec- Sidency, to attend and take the prescribed oaths in the court of oyer and ter- 


tion 112, ofthe miner at the presidency, has been modified by Section 112 of the Statute 53, 
Yeo Ill. cap. Geo. III. cap. 155, which enacts, ‘that all persons who shall be nominated 
i and appointed in any such commissions of the peace as are mentioned in the 
Act 33, Geo. III. cap. 52, shall be capable of acting as justices of the peace 
in every respect, according to the tenor of such commissions, upon taking 
and subscribing, in any civil or criminal court of justice, within the provinces, 
in and for which any such commission shall have issued, before any other 
justice of the peace, the like oaths as are appointed by the said act to be taken 
in the court of oyer and terminer of the province or presidency for which 
such persons shal] be appointed to act as justices of the peace; and the sub- 
scription of such persons to the said oaths shall be deposited and kept with the 
records of the courts of justice in which the said oaths shall have been admi- 
tesolution of nistered.”’ But on the 27th January, 1794, soon after the receipt of the 
inc Governor’ Statute 33, Geo. III. cap. 52, (which was passed on the 11th June, 1793,) 


ca pas among other resolutions of the Governor General in Council, in pursuance of 

eet fra that Act, it was resolved, “ That for the purpose of investing the magistrates 

aud «itedin of the several zillahs, and cities, with legal authority to apprehend and send 

tS ecalater to Calcutta, Europeans who may offend against the peace, they be respective- 

2, 1796 ly appointed justices of the peace, according to the act above cited, within 

their several jurisdictions as now or hereafter constituted, and that they be 

named in the warrant to be issued to the judges of the supreme court accord- 

ingly ; but, as it would be expensive and inconvenient to require them all to 

repair immediately to Calcutta, to take the prescribed oath of qualification, 

that they be directed to take this oath as they may hereafter occasionally visit 

the presidency ; and in the mean time be apprized that their execution of the 

functions of a justice of the peace must remain suspended, agreeably to 

the restriction to this effect in the 152d clause of the act above noticed.” 

de. ud Rules, were, at the same time, enacted in Regulation 2, 1796, (and re- 

ates ours eMacted for the ceded provinces in Section 19, of Regulation 6, 1803,) for 
at 0 Of char 
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the guidance of the magistrates, on the receipt of charges against European ges against 


British subjects, which might render them liable to a criminal Prosecution European Br- 
in the supreme court. These were subsequently modified in Regulation 15, pucieha 


1806; and the amended rules are still in force, throughout all the provinces, 2 1796; (re- 


enacted for ce- 


without the limits of Calcutta, to the following effect.— ded piovinces 
First. If the magistrate, to whom the charge is preferred, shall have taken in mane 19, 
ick | 95) 


the oaths of qualification as a justice of the peace, and thereby have become with amend- 
vested with the authority of a justice of the peace, as provided by Act of (entrink.t. 
Parliament, the magistrate, on the charge or information being lodged before Magistrate 
him upon oath, is to apprehend the party accused ; and, if the evidence against (ow)? PT". 
him be sufficient to warrant the same, is to Hold him to bail, or commit takenthe oaths 
him to the custody of the Sheriff of Calcutta, for trial before the supreme enn 
court, at the ensuing session. He is, at the same time, to bind over the tice of the 
prosecutor to repair to Calcutta before the next session, and to take recog- Rv, 1796, 2. 
nizances from the witnesses for their appearance at the trial. He is further ™dified by & 
required to transmit the original depositions taken on the occasion, (with ce 
translations of any papers rot in the English language, ) to the clerk of the 

crown: and to send copies thereof to the secretary to Government in the 

judicial department, for the information of the Governor General in Council ; 

who, if he consider it necessary, from the aggravated nature of the offence, 

or any other substantial ground, will order the prosecution to be conducted 

by the law officers of Government, and at the public expense. 

Secondly. Whenever an European British subject shall be charged before R.25,1506,;3. 

a zillah or city magistrate, who has not taken the oaths of qualification as a gyal (ohe 
justice of the peace, with a criminal offence, which, according to the law of magistrate is 
England, may not be bailable; and the magistrate, after making the neces- tp ata: ats 
sary inquiry on the subject, shall be of opinion, that there are grounds for tice of the 
bringing the person accused to trial before the supreme court of judicature, bere. Wane" 
he is to send the person accused, under safe custody, to his Majesty’s eg benoeball 
justices of the peace, at the police office in Calcutta, accompanied by the *”” 
witnesses against the prisoner; with a letter, stating the nature of the case, 
and requesting that the justices of Calcutta will take the necessary measures 
for bringing the person accused to trial before the supreme court of judica- 
ture. The magistrate, by whom the prisoner may be sent to Calcutta, is, at 
the same time, to transmit a copy of all the proceedings held on the occasion, 
(together with translations of any papers not in the English language) to the 
secretary to Government in the judicial department, to enable the Governor 
General in Council to determine, whether the prosecution should be under- 
taken by the law officers of Government, and at the public expense, or 
otherwise. 

Thirdly, Whenever any person shall charge an European British subject 2.15, 1sv6,s. 
before a magistrate, who has not taken the oaths of qualification as a justice setenstnel zs 
of the peace, with a bailable offence, it is declared to be the duty of the magis- act as justicr 
trate to explain to the complainant the course which he should pursue, for fiw seer: 
the purpose of obtaining redress ; that is, by application to the justices of the meobenet. 
peace at Calcutta, or to the grand jury. It is likewise required of the magis- jailabie 
trate, after calling upon the person accused for his reply to the complaint, to 
report the case to the Governor General in Council ; at the same time stat- 
ing, ona consideration of the distance at which the parties may reside from 
the presidency, of the poverty of the complainant or of other circumstances, 
whether it would, in the opinion of the magistrate, be proper, that the ex- 
pense of the prosecution should be defrayed by Government. The Gc vernor 
General in Council, on receipt of such rgport, will pass such orders on the 
subject as may appear to him to be wee le ; and will direct, in cases which 
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may appear to require it, that the prosecution shall be conducted by the law 
officers of the Company. 


they Fourthly. In all cases of inability, of the prosecutor or witnesses, to 
R.6,1808,619, defray the charge of the journey to Calcutta, the magistrate is authorized to 
4. 


Gi. vance to make them the same allowance as he is authorized to make to prosecutors 
indigent pro. and witnesses in need of such assistance during their attendance on the courts 


iene of circuit, viz. a daily allowance of two annas each during their attendance 
ble to pay the ON the supreme court, including the actual period of their journey to and 


charge of their from Calcutta; or sufficient time for their return after their discharge from 


journey to ; at ING ° 

Calcutta. | the court in cases wherein it may appear they have voluntarily protracted 
their return beyond what was necessary. 

Rema on By the provisions above stated every practicable facility is given to obviate, 


b » . e e e ‘ we 
‘ious, | as far as circumstances admit, the ill consequences resulting from British sub- 


R. 2, 1796,§6, jects, however remotely situated, being amenable only, for criminal offences, 
re-enacted, in J y 8 ° y * ° « 
R.6, 180,419, to the supreme court in Calcutta. And as less inconvenience 1s sustained by 
£7 O: erate, Prosecutors and witnesses, when the magistrate is empowered to act as justice 
required to of the peace, all persons appointed to the station of zillah or city magistrate 
eiteaticn are required to take the oath of qualification, within six months from the 
within six Gate of their appointment. In particular cases the court of nizamut adawlut 


months after may grant an extension of time not exceeding a further period of six months. 

leir appoint- ‘ P e ° 

ment, But no magistrate is to defer taking the prescribed oath, beyond a twelve- 
month from the date of his appointment, without the sanction of the Governor 


Primary duty General in Council.’ 

hdeay maze , he primary duty of the zillah and city magistrates, as prescribed in Sec- 
trates, toap- tion 4, of Regulation 9, 1793, (extended to Benares by Section 4, of Regu- 
prehend of- Jation 16, 1795, and re-enacted for the ceded provinces in Section 4, of 
prescribed in Regulation 6, 1803) is ‘to apprehend murderers, robbers, thieves, house- 
R. 9, 1798,$4 breakers, all disturbers of the peace, and persons charged with crimes and 
Benares by misdemeanors.” In the performance of this duty they are assisted by the 
R-16,1795,$%5 officers of police ; whose functions, as well as those of the magistrates im- 
seo Haire mediately connected with the police department, will be stated in the next 


R.6, 1803, 64. Section. : : 
at ae By Section 8, Regulation 9, 1793, extended to Benares by Section 4, 
the magis- Regulation 16, 1795, and re-enacted for the ceded provinces by Regulation 
piaianie 6, 1803, Section 8, the magistrates were empowered “ to hear and deter- 
underrulecon- Mine, without any reference to the courts of circuit, all complaints or prose- 
on vk aa cutions brought before them, for petty offences; such as abusive language, 
R. 6, 1803,§8. calumny, inconsiderable assaults, or affrays; and to punish the offender, 
when convicted, by committing him to prison for a term not exceeding fifteen 
days, or by imposing a fine upon him ; but the fine in no case to exceed the 
sum of fifty sicca rupees, unless the offender be a zemindar, independent 
talookdar, or other actual proprietor of land, paying an annual revenue to 
Government of more than ten thousand sicca rupees; or a proprietor of 
ayma land paying a quit revenue to Government exceeding five hundred 
sicca rupees per annum; or of lakheraj land the annual produce of which 
may be above one thousand sicca rupees ; in which cases the offender is liable 
to a fine not exceeding two hundred sicca rupees. The magistrate is to fix 
the amount of the fine, under the limitations prescribed, upon a due consi- 
What charges deration of the nature of the case, and the situation and circumstances in life 


ef theft pu- ” . . : ; . 
Aulabie pike of the offender.” The magistrates were likewise authorized by Section 9, 


“1 This rule was made before the necessity of attending the supreme court, in Cal. 
cutta, to take the oath of qualification, was dispensed with, by the 112th Section of 
the Statute 53 Geo. III. cap. 155. 
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Regulation 9, 1793, and Section 9, Regulation 6, 1803, “ to hear and de- 
termine, without any reference to the courts of circuit, all complaints or pro- 
secutions brought before them for petty thefts, when they shall not have been 
attended with any aggravating circumstances, or committed by persons of 
notorious bad character ; and to inflict upon the offenders corporal punish- 
ment not exceeding thirty rattans, or commit them to prison for a term not 
longer than one month; according as they may think proper, upon a con- 
sideration of the circumstances of the case.’ If the complaints specified 
(in Section 8, or 9, abovementioned) should appear to the magistrate, on 
investigation, to be litigious, vexatious, or groundless, he was further autho- 
tized (by Section 10, Regulation 9, 1798, and Section 10, Regulation 6, 
1803,) “ to punish the complainant, by fine or imprisonment, under the li- 
mitations prescribed in Section 8.” 

With a view to the speedy trial of persons charged with offences not 
of a heinous nature, and to prevent the necessity of a second attendance of 
the prosecutors and witnesses in such cases, before the courts of circuit, 
the powers originally vested in the magistrates, as above stated, were 
enlarged by Section 19, Regulation 9, 1807; which further empowered 
the zillah and city magistrates, ‘in all cases of conviction before them, 
of any criminal offence punishable under the Mohummudan law, and 
the regulations, for which the penalties authorized by the sections above 
quoted may appear insufficient, or to which the rules referred to may not be 
expressly applicable, and for which a more severe punishment than six months 
imprisonment, with thirty rattans, or a fine of two hundred rupees, may not 
have been specifically prescribed, (in which case the prisoner, if there appear 
grounds for it, must be brought to trial before the court of circuit) to pass 
sentence of imprisonment, net exceeding six months; with corporal punish- 
ment, not exceeding thirty rattans, in cases of theft; or in other cases with a 
fine, not exceeding two hundred rupees, commutable, if not paid, to a further 
period of imprisonment, not exceeding six months, in pursuance of Section 3, 
Regulation 14, 1797, and Section 31, Regulation 6, 1803; so that the 
entire period of imprisonment, under the sentence of a magistrate, shall, in 
No instance, exceed one year.” 

The following additional powers have been vested in the magistrates by 
Regulation 12, 1818, entitled “ A Regulation for extending the powers of 
the magistrates and joint magistrates in the trial of persons charged with 
breaking into houses and other places of habitation, or into warehouses or 
other places used for the custody of property, with an intent to steal ; or 
charged with theft; or with buying or receiving stolen property, knowing 
the same to have been stolen; or charged with escape from jail or other 
place of confinement.” The preamble to this regulation, which states the 
reasons that led to its enaction, is as follows :—‘‘ Whereas under the existing 
regulations the magistrates are not empowered to pass any sentence of punish- 
ment upon prisoners who may be charged before them with the offence of 
breaking into, or attempting to break into, houses, tents, boats, or other places 
of habitation, or into warehouses or other places, used for the custody of 
property, with an intent to steal, as defined in Section 2, Regulation 1, 1811, 


* The two sections here cited (which have been already noticed as containing a ge- 
neral rule for the guidance of the criminal courts in the imposition of fines) require 
that no fines be imposed by the magistrate, except for the use of Government; and 
that wherever any such fine be imposed, the magistrate, weighing all the circumstances 
of the case, shall fix a definite period of imprisonment, to be held as equivaleut to the 
fine ; at the expiration of which the prisoner 1s to be discharged, although he may not 
have paid the fine. 
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or with the offence of receiving or buying stolen goods, knowing the same 


, to be stolen ; and whereas much of the time of the judges of circuit is oc- 
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cupied in investigating these, and some other offences, which, from their cha- 
racter, and from the circumstances attending their perpetration, do not very 
frequently demand any severe or exemplary degree of punishment; and 
whereas the prosecutors and witnesses in such cases are exposed to great 
distress and inconvenience in being compelled to attend, not only during the 
enquiry into such cases before the magistrates, but subsequently during the 
trial before the court of circuit; and whereas the prisoners themselves, in 
such cases, are sometimes subjected to a prolonged detention in custody pre- 
viously to their trial at the sessions ; and whereas some of the inconveniences 
above noticed will be obviated, and the ends of criminal justice will be more 
promptly and effectually obtained, by investing the magistrates with certain 
powers with regard to the trial and punishment of persons charged with and 
convicted of such offences; the following rules have been enacted, to be in 
force from the date of their promulgation throughout the territories immedi- 
ately dependant on the presidency of Fort William.” 

§ 2. First. “ The zillah and city magistrates shall be guided by the fol- 
lowing rules, whenever individuals may be apprehended and brought before 
them, on a charge of having committed the offence of breaking into, or at- 
tempting to break into, a dwelling house, tent, boat, or other place of 
habitation, by night or by day, with an intent to steal (but without open vio- 
lence, such as to constitute the crime of robbery by open‘violence), or with 
the offence of breaking into, or attempting to break into any warehouse, 
store-house, or other building or place used for the custody or preservation 
of property, either by night or by day, with an intent to steal (but without 
open violence ;) or of being present, aiding and abetting in the commission 
of any of the offences above specified; or although not present, of having 
procured or caused the perpetration of any of those offences by hire, counsel, 
or command ; or of having in any manner confederated with the actual perpe- 
trators of them, in pursuance of a pre-concerted plan. Second. If the perpe- 
tration of any of the offences enumerated in the preceding clause, not amount- 
ing to the crime of robbery by open violence, shall be accompanied with mur- 
der, or with an attempt to commit murder, or with wounding, burning, corporal 
injury, or other aggravating act of personal violence ; or if the prisoners, or any 
of the prisoners concerned in the offences described in the preceding clause, 
shall appear to have been before convicted of burglary, robbery, or other hei- 
nous crime ; or if the prisoners, or any of them, shall appear to be persons ot 
notoriously bad character, or shall be charged with having committed the offence 
while employed in the office of watchmen, guards, or police officers, as described 
in Section 4, Regulation 3, {805 ;' or if the value or amount of the property 
stolen, shall exceed the sum of one hundred rupees: in all such cases, it 
shall be the duty of the magistrate to commit the whole of the prisoners who 
may appear, from the evidence adduced, to have been concerned in the 
offence, to take their trial before the court of circuit at the ensuing session. 
Third. In cases of conviction before the court of circuit, of individuals 
charged with any of the offences above specified, the judge of circuit shall be 
guided by the rules contained in Section 8, Regulation 17, 1817,” referring 
such cases as may come within the provisions of Clause Second, and Clause 
Fourth of that section, to the court of nizamut adawlut; and in all other cases 
not coming within the provisions of those clauses, sentencing the prisoners 
to suffer such degree of punishment, as on a consideration: of all the circum- 


1 See page $27. * Cited in page 3£6. 
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stances of the case, may appear adequate to the offence ; not exceeding, how- 
ever, in any instance, thirty-nine stripes of the corah, and imprisonment with 
hard labor for fourteen years, with or without banishment from the district in 
which the prisoner may have resided. Fourth. If from the investigation 
held by the magistrate, there shall appear reason to believe, that a prisoner, 
apprehended and brought before him, has been guilty of any of the offences 
described in the first clause of this section, but that such offence has not been 
attended with any of the circumstances of aggravation specified in the second 
clause of this section, the magistrate shall, in addition to the evidence which 
may be adduced on the part of the prosecution, take the defence of the pri- 
soner, and the evidence of the witnesses who may be designated by the prisoner 
in support of his defence, and, after a full and deliberate investigation, shall 
proceed, without reference to the court of circuit, to pass sentence of acquittal 
or conviction. Fifth. If the prisoners be convicted, the magistrate is 
hereby empowered to sentence them to imprisonment, with hard labor for a 
period not exceeding two years, and to corporal punishment not exceeding 
thirty stripes of the rattan, and to carry such sentence into immediate 
execution.” 

§ 3. ‘* First. Under the existing regulations, the magistrates are em- 
powered to sentence prisoners convicted before them of theft, to imprison- 
ment for a period not exceeding six months, with corporal punishment not 
exceeding thirty rattans ; and in cases appearing to them to demand a more 
severe punishment, they are required to commit the prisoners for trial before 
the court of circuit.—The following rules are now enacted, for extending the 
powers of the magistrates in the punishment of prisoners convicted of theft, 
and for defining the cases which are to be cognizable respectively by the 
magistrates, and by the courts of circuit. Second. In all cases of theft, 
whether in a house, warehouse, or other place, or from the person of another 
(not coming within the provisions of the regulations in force for the punish- 
ment of robbery by open violence, or the provisions of Clause First, Section 
2, of this Regulation,) if the theft, or the attempt to commit the same, shall 
have been accompanied with murder, or with an attempt to commit murder ; 
or with wounding, burning, severe corporal injury, or other aggravating act 
of personal violence ; it shall be the duty of the magistrate to commit the 
whole of the prisoners, who may appear, from the evidence adduced, to have 
been concerned, either as principals or accomplices, in the offence, to take 
their trial before the court of circuit at the ensuing session.—The magistrate 
shall also exercise his discretion in committing for trial, before the court of 
circuit, any prisoners charged with theft (although not attended with the 
aggravating circumstances abovementioned,) who from their notoriously bad 
character, or from their having been before convicted of a heinous offence, 
or from any other peculiar circumstances of the case, may appear to him de- 
serving of a severer punishment than the magistrate is authorized to inflict 
under the following clauses of this section.’ Such persons, if convicted on 
trial before the court of circuit, will be liable to the penalties prescribed for 
the offences in question by the 2d, 4th, 5th and 7th clauses of Section 8, 
Regulation 17, 1817. Third. With exception to the cases abovemen- 
tioned, the magistrates shall hear and determine, without reference to the 
courts of circuit, all other cases of theft; and after having duly considered 


’ By Section 4, Regulation 4, 1820, it is declared, in amendment of the clause here 
cited, * that in cases of theft, where the amount or value stolen shall exceed the sum 
of three hundred rupees, the amount shall be deemed a circumstance taking the case 
out of the magistrate’s jurisdiction, as to passing sentence on the accused ; and shall 
make it necessary for him to commit the accused for trial to the court of circuit. 
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the evidence which may be adduced on the part of the prosecution and of the 
yrnobmentt prisoner, shall pass sentence of acquittal or conviction. Jourth. In cases 
ers are declar- Of theft cognizable by the magistrate under the foregoing rules, if the amount 
orto ther, OF Value a ithe property stolen shall exceed fifty rupees, or if the persons 
cogouable by committing the theft shall have been before convicted of theft, burglary, rob- 
mizisirates,  bery, or other heinous offence ; or if the prisoner shall have committed the 
aggravating offence while employed in the office of watchman, guard, or police officer, as 
‘neumstances- described in Section 4, Regulation 3, 1805; or be a servant of the person 
from whom the property may have been stolen, or a servant employed in the 
house in which the theft may have been committed ; as well as in all cases of 
cattle stealing ; the magistrate shall be empowered, on proof of the guilt of 
the prisoner, to sentence hin to imprisonment with hard labor for such period 
as may appear proper, not exceeding two years, and to corporal punishment, 
Magistrate to not exceeding thirty stripes with a rattan. F%fth. In other cases of theft, 
refer othe’ not included in the foregoing provisions, the magistrate shall either refer the 
tohisassistant, case for decision to his assistant, under the powers vested in the assistant to 
or amestee the magistrate, by the regulations in force; or shall proceed to investigate 
them himself, and to pass sentence on the prisoners under the powers vested 
in him by Section 19, Regulation 9, 1807.” 
dection 4 § 4. “ First, The provisions contained in Sections 7 and 8, Regulation t, 
Parts of R- 1, 1811, for the punishment of persons convicted of receiving or buying stolen or 
ed and rules plundered property, knowing the same to have been stolen or plundered, are 
omar le hereby rescinded Fog the gan poe shall be sna a _ ome der in 
magistrates n the investigation of charges preferred against individuals for the offence of re- 
charges ae ceiving a bain stolen code cattle, jewels, money, or effects of whatever 
ganst receiv. description, knowing the same to have been stolen. Second. All prisoners who 
ine tel may appear to the magistrate, from the investigation held by him, to be guilty 
pets as ox Of Having purchased or received plundered or stolen property, of any descrip- 
rceners ot tion, knowing at the time of his purchasing, or receiving the same, that such 
stolen Proper property had been obtained in the perpetration of robbery by open violence, or 
under aggra- Of theft accompanied with any of are Saag: ee described in 
vating cicum- the second clause of Section 2, or the second clause of Section 3, of this 
al telore regulation, shall be committed by the magistrate to take their trial before 
a of the court of circuit ; and such persons, if convicted before the court of cir- 
Punishment cuit, of the offence of receiving or buying plundered or stolen goods, cattle, 
nm conviaen: ‘ewels, money, or effects of whatever description, knowing at the time that 
such property had been obtained by robbery, or by theft accompanied with 
any of the aggravating circumstances described in the second clause of Section 
2, or the second clause of Section 3, of this regulation, shall be sentenced by 
the judge of circuit, according to the circumstances of the case, to such period 
of imprisonment as may appear proper ; in no instance, however, exceeding 
,, fourteen years ; and to corporal punishment, not exceeding thirty-nine stripes 
fenders and. Of the corah. Third. The magistrate shall also be empowered to commit 
commen ‘for trial to the court of circuit any prisoner charged with the offence of buy- 
stolen proper Ing or receiving stolen property of whatever description, knowing at the time 
tv, obtamed that such property had been stolen, although the property may not have been 
withoat vie 


nce, may be obtained in the perpetration of theft, accompanied by any of the aggravating 
also tried ‘be circumstances described in the second clause of Section 2, and the second 
nanmt, Clause of Section 3, of this regulation, provided that the prisoner shall have 
been before convicted of the offence of buying or receiving stolen property, 
or of robbery, burglary, theft, or other heinous crime; or that the prisoner 
shall appear to be an habitual and professional receiver of stolen property ; 
or a person of notoriously bad character ; and such person shall, upon being 
duly convicted before the court of circuit, be liable to such punishment, 


within the limitations prescribed in the preceding clause of this section, as the 
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court of circuit may judge proper to direct, on a consideration of all the 
circumstances of the case. Fourth. With exception to the cases abovemen. Magistrates 
tioned, the magistrate shall hear and determine, without reference to the empowered to 


court of circuit, all other cases in which individuals may be charged with the ‘at and de- 


offence of buying or receiving stolen property of whatever description, know. ¢##s in which 
ing it at the time to have been stolen, or with the offence of having in their be charged” 


possession property obtained by theft or robbery, and knowing at a period of With buying o 


. ° ° P 7 ° receiving 
time, subsequently to its first coming into their possession, that such property stolen pro- 


had been so obtained, notwithstanding which they may have kept the stolen Pe": 
property in their possession without restoring it to the owner, or giving 
information to the local police officer or magistrate.—In such cases the magis- Magistrates 
trate, after having duly considered the evidence in support of the prosecution, 2, %@, ?"°, 
the defence of the prisoners, and the evidence of the witnesses designated by cases. 

the prisoners, shall proceed to pass sentence of conviction or acquittal. 

If the prisoners be convicted, the magistrate is hereby empowered to sentence 

them to imprisonment with hard labor, for a period not exceeding in any 

case two years, and to corporal punishment, not exceeding thirty stripes of 

the rattan. Fifth. It is hereby explained, that persons charged with the Receivers may 
offences specified in the preceding clauses of this section may be brought to be tried, and 
trial and sentenced to punishment, although the actual perpetrators of the though the ac- 


° 3 7 tual thief o 
theft or robbery may not have been convicted ; provided however, that the tl ay 


fact, of the theft or robbery having been committed, be established, and it not have been 
be proved that the purchaser or receiver knew that the property in question (onvict'"" 
had been obtained by theft or robbery.” 


§ 5. * First. The cases of convicts, or of prisoners ordered to be con- Section s. 
fined till they give security for good behaviour, who may effect their escape See ae 
while under sentence, or order of imprisonment, from a jail, or other place of fined fir seu 
confinement, or from the custody of their guards, shall be cognizable by the thes eveaye.ts 
magistrate ; and upon conviction, the magistrate shall be empowered to sen- eal 


tence the offenders to corporal punishment, not exceeding thirty stripes Punisumert 
with a rattan, and (if sentenced to a limited period of imprisonment) to suffer °7 Consett. 
such further period of imprisonment beyond the unexpired term of their 

original sentence, as he may judge proper; provided, however, that such Provis. 
additional imprisonment shall in no case, exceed the period of two years. If 

the prisoner be in confinement under an order to find security for good beha- 


viour, he may be sentenced to imprisonment for a specific term, not exceed- Seas 


ing two years. Second. The cases of prisoners apprehended and detained in ¢ongnemc rt, 
custody, under examination on charges of a criminal nature; but not admitted while under 


i ° oe exalniuation, 
to bail, who may effect their escape from a jail or other place of confinement, to be tried ant 
or from the custody of their guards, shall also be cognizable by the magis- ety 
trates; and such prisoners being duly convicted of the offence in question, trate." 
shall be liable to a sentence of imprisonment, in no case exceeding six months. Tie eee 
Third. The rules contained in the two preceding clauses shall not, however, cable to en 
be consideréd applicable to the cases of convicts, or other prisoners, who, in aa 
effecting their escape, or in attempting to effect their escape, shall be guilty be guitty or 
of such a degree of violence towards their guards or other individuals, as Teitona! wo 


may in its consequences involve the death, wounding, or severe personal lence, 
aos . agistrates 
injury, of any person or persons. In all cases of that nature, it shall be the jow to pre- 


duty of the magistrate to commit the offender to take his trial before the ceed m sh 


court of circuit.” . er one 

The provisions of Regulation 7, 1819, “for declaring certain misdemean- Provisions of 
ors punishable by the magistrates; and for defining the punishment to be claring certain 
adjudged in such cases,” may likewise be stated, in this place, with the fol- ease 
lowing preamble to that regulation. ‘ It has been represented to GOVEIN= the magis. 


i ially in cities and large trates. 
ment, that in some parts of the country, and especially Bete 
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towns, the peace and happiness of families are often destroyed by evil dispos. 

ed persons, chiefly women, who are employed to entice and take away the 

wives, or female children, of the fixed inhabitants, from their respective hou- 

ses, for the purpose of rendering them prostitutes, or concubines; or of other- 

wise unlawiully disposing of them, to their serious detriment, and to the injury 
of their husbands and parents. It has also been stated that great distress to 

women and children is frequently occasioned by husbands and fathers desert- 
ing their families, and neglecting to provide for their support, although pos- 
sessing the means of maintaining them ; as well as from a similar neglect by 
the fathers of illegitimate offspring, in neither providing for the support of 
such offspring, or their mothers. ‘The speedy cognizance and punishment of 
such misdemeanors by the zillah and city magistrates, and joint magistrates, 
subject to the regular control of the courts of circuit, appear to be the most 
efficient means of preventing, or checking, the culpable practices above de- 
scribed. It is further judged expedient to empower the magistrates and joint 
magistrates to take cognizance of certain misdemeanors committed by work- 
men, and domestic servants, in cases not expressly provided for by any exist- 
ing regulation; at the same time maintaining the just claims of workmen and 
servants upon their respective employers. The Governor General in Coun- 
cil has accordingly enacted the followtng rules, to be in force as soon as pro- 
mulgated throughout the provinces immediately subject to the presidency of 
Fort William.” 

§ 2. “If any person amenable to the jurisdiction of the zillah and city 
courts shall be convicted before a zillah or city magistrate, or joint magistrate 
of the offence of enticing and taking away, or causing to be enticed and taken 
away, a married woman living under the protection of her husband, or of any 
person having the care of her in his behalf; or of enticing and taking away, 
or causing to be enticed and taken away, an unmarried female, under the age 
of maturity, viz. fifteen years, and living with her parents or other legal 
guardians, or any persons acting in their behalf; for the purpose of rendering 
such married woman, or unmarried female minor, a prostitute or concubine 
or otherwise disposing of her in an unlawful manner, without the consent of 
the husband, parent, or other guardian, of the woman or minor thus dis- 
posed of; the person so convicted shall be liable to a sentence of fine and 
imprisonment, to such extent as may appear adequate to the circumstances of 
the case ; and may not exceed the powers vested in the magistrates by Sec- 
tion 19, Regulation 9, 1807; viz. imprisoment for six months; and a fine 
not exceeding two hundred rupees, commutable, if not paid, to a further 
period of imprisonment, not exceeding six months. If in any instance the 
offender shall appear to merit a more severe punishment, he shall be commit- 
ted for trial before the court of circuit; and the provisions of Section 6, Re- 
gulation 17, 1817, are hereby declared applicable to all such commitments.” 

§ 3. ‘Any person amenable to the jurisdiction of the zillah and city 
courts, who may possess the means of supporting his wife and children, and 
shall notwithstanding desert them and wilfully neglect to provide for their 
support, on proof thereof to the satisfaction of the magistrate, or joint magis- 
trate, of the zillah or city in which the party so deserting and neglecting his 
family may reside, shall be required to provide for the maintenance of his 
family, in a suitable manner, according to his situation and circumstances in 
life ; and on his failing so to do, shall be considered guilty of a misdemeanor. 
and be liable to imprisonment for a period not exceeding one month. He 
shall also be liable to a repetition of the sentence, upon any subsequent con- 
viction of a similar misdemeanor, after having been required to provide for 
the support of his family: provided, however, that nothing in this Section 
shall render a husband liable to punishment for not maintaining his wife, it 
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it be clearly shown, that the latter has forfeited all just claim to support from 
her husband, by living in adultery with another person, or by other acts im. 
plying wilful abandonment of his protection.” 

§ 4. “The above section shall be held applicable to illegitimate, as well 
as to legitimate children ; and may also be applied at the discretion of the 
magistrate, to secure a proper maintenance for the mothers of illegitimate 
one whilst in a state of pregnancy, or having the care of an infant 
chilc..”” 

§ 5. “ All persons who may voluntarily engage to serve as workmen, of 
any description, for a stipulated term, or who may voluntarily contract for the 
performance of any specific work, and who, without good and sufficient cause, 
shall wilfully quit the service so engaged for, before the expiration of the 
term agreed upon, or shall wilfully neglect to perform the work so contracted 
for, shall be deemed guilty of a misdemeanor; and on conviction before a 
magistrate, or joint magistrate, shall be liable to a sentence of imprisonment 
not exceeding one month. The magistrate or joint magistrate may likewise 
require the persons so convicted to complete their stipulated term of service, 
or to perform the work contracted for, if it appear just and proper to re- 
quire the same ; and any subsequent conviction of wilful neglect to comply 
with such requisition shall be punishable by a further sentence of imprison- 
ment, not exceeding two months.” 

§ 6. First. The provisions of the foregoing section are also declared ap- 
plicable to domestic servants, who may engage to serve for any fixed term ; 
or during the performance of any specific service ; or though no such engage- 
ment have been entered into, may be employed from month to month; and 


without good and sufficient cause, shall wilfully quit the service of their em- b! 


ployers before the expiration of the fixed term ; or before the completion of 
the stipulated service; or with respect to monthly servants, without giving 
previous notice for a period not less than fifteen days. Second. In like man- 
ner no master, or other person, employing a servant for a fixed term, or for 
a specific service, or from month to month, shall be at liberty, without good 
and sufficient cause, to discharge such servant, against his will, before the ex- 
piration of the fixed term; or the completion of the specified service; or 
with respect to servants employed from month to month, without giving pre- 
vious warning of the intended discharge for a period of at least fifteen days, 
or paying his wages for that period. Third. It shall be the duty of the 
magistrates and joint magistrates, on applications made to them upon the 
stampt paper prescribed in Section 18, Regulation 1, 1814, (viz. bearing a 
stamp of eight annas,) to enforce the provisions of the above clause, by caus- 
ing payment to any servant who may be discharged in opposition thereto, of 
a sum equal to half a month’s wages, in addition to any arrear of wages 
which may be due to him at the time of his discharge; or if the servant have 
been engaged for a fixed term, or for a specific service, by causing payment 
to be made to him of such sum as may appear fully adequate to any loss 
sustained by him from being discharged-before the time agreed upon. Fourth. 
Provided however that no servant shall be entitled to recover more than his 
arrear of wages, when he may be discharged for any misconduct proved to 
the satisfaction of the magistrate or joint magistrate, and appearing sufficient 
to warrant his discharge. Nor shall any workman, or servant, be liable to 
punishment under the provisions of this regulation, when it may be proved, 
to the satisfaction of the magistrate and joint magistrate, that his quitting the 
service of his employer, without previous notice, or before the expiration of 
4 stipulated term, or without having completed the performance of any work 
contracted for, was occasioned by gross mal-treatment, or by non-payment 0 
3A 
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Section 6. 

To what other 
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provisions of 
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Rule tocuntrol 
discharge of 
servants by 
their masters, 
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ses. 
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enforce the 
provisions of 
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paper, and in 
what manner. 


Provision far 
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Sentences of 
magistrates 
open to con- 
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courts of cir- 
cuit. 
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fied, declared 
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though the 
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be of a heinous 
nature, but 
not expressly 
declared to be 
unbailable. 
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rant nude? hits 
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and signature. 
Form of wat- 
rant, for ap- 
prehension. 
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uty for Keup- 
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wages due, or by any other cause which may appear to the magistrate or 
joint magistrate, sufficient to justify or excuse the act complained of.” 

§ 7. ‘ The whole of the sentences which may be passed by a magistrate, 
or joint magistrate, under any part of this regulation, will of course be open 
to the regular control of the court of circuit of the division, according to the 
general rules in force upon this subject.” pares 

By the original rule for the guidance of the magistrates, contained in Sec- 
tion 5 of Regulation 9, 1793, extended to Benares by Regulation 16, 1795, 
and re-enacted for the ceded provinces by Section 5 of Regulation 6, 1803, 
they were required, in all cases of a written complaint being preferred to them, 
upon oath, for any crime or misdemeanor, to issue a warrant for the appre- 
hension of the person complained against. But the immediate arrest of the 
accused being in many instances found unnecessary and objectionable, espe- 
cially upon charges of a trivial or exaggerated nature, against persons of re- 
spectability ; and it appearing expedient that provision should be made for 
authorizing an enquiry, previous to arrest, when the magistrate may see cause 
to distrust the truth of a criminal charge preferred to him; as well as for 
issuing a summons, instead of a warrant, in cases that may not require the 
immediate apprehension of the party complained against ; for dispensing with 
personal appearance to answer accusations of trivial offences, when the agency 
of a constituted representative may be sufficient ; and with the personal atten- 
dance of parties preferring charges of a criminal nature, when sufficient rea- 
son can be assigned for their non attendance; also for regulating the demand 
of bail, in cases wherein security for appearance may be required ; the follow- 
ing rules were enacted for these purposes, in Regulation 9, 1807. 

§ 2. “ So much of Section 5, Regulation 9, 1793, Section 4, Regulation 
16, 1795, and Section 5, Regulation 6, 1803, as provides, that on a com- 
plaint in writing being preferred upon oath to a magistrate, for any crime or 
misdemeanor, the magistrate shill issue a warrant for the apprehension of the 
person complained against, is hereby rescinded, and the following rules are 
enacted in lieu thereof.” § 3. ‘ Jrst. Upon a complaint being preferred 
in writing, to a zillah or city magistrate, against any person subject to his 
jurisdiction, for treason, murder, robbery, house-breaking, theft, setting fire 
to a village, house, or other building, counterfeiting the coin, or any other 
crime declared not to be bailable, or though not so expressly declared, in- 
volving such dangerous breach of the peace, or degree of criminality, as from 
the facts deposed to, before the magistrate, may appear to require the imme- 
diate apprehension of the accused, and to render the admission of bail unsafe 
and improper, the magistrate, on the truth of the charge being deposed to by 
the complainant, or in the manner required by the following section, shall 
issue a warrant under his official seal and signature, specifying the crime 
charged ; and directing the officer, entrusted with the execution of it, to ap- 
prehend the person accused. Second. The warrant shall be in the following 
form, and shall be directed to the nazir of the criminal court :— 


“‘ To » Nazir ofthe Foujdarry Adaxlut of the xillah 
(Cor city) of : 
“* ‘Whereas , inhabitant of , stands charged 


on the oath (or solemn declaration) of , inhabitant of 
, with the crime of , you are hereby directed 
to apprehend the said , and produce him before the ma- 
gistrate of the said zillah (or city); in this fail not. Dated the 
day of A. C. corresponding with ad 


Third. If the magistrate shall, in any bailable case, of the nature above de- 


scribed, judge it proper to authorize the officer, to whom the warrant is 
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committed, to receive bail for appearance (with or without security for kee 
ing the peace) it shall be so specified in the warrant, with the extent of the 
bail (and security) required, according to the following form :— 
“To » Nazir of the Foujdarry Adawlut of the zillah 
(or city) of 5 


‘s Whereas , inhabitant of , stands charged 
on the oath (or solemn declaration) of , inhabitant of 
, with the crime of , you are hereby directed 

to apprehend the said , and to require bail in the sum of 
sicca rupees for his appearance before the magistrate of the 
said zillah (or city), on or before the - (You are further 
required to take security from the said » for keeping the 


peace, in the sum of sicca rupees ” 


“Tf the said _ shall not give the bail (and security) above 
stated, you are directed to bring him before the magistrate of the said 


zillah (or city); herein fail not. Dated this day of 
A.C. corresponding with ” 
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ing the peace, 
is to be taken. 


Form of war- 
rant, in such 
cases. 


Fourth. The bail to be taken, for appearance before the magistrate, shall be Form of batt 


in the following form :— bond for ap. 
5 bd earance he- 
_* Whereas __» inhabitant of , Stands charged fore the magi 

with , and is required to appear before the magistrate of ‘te: 


the zillah (or city) of , on or before the , to 
answer to such charge; I hereby bind myself to produce the said 

before the said magistrate on the date aforesaid; and 
to be answerable for his appearance until a final order be passed by 
the magistrate upon the said charge; in default whereof, 1 further 
bind myself to forfeit to Government the sum of rupees ; in 
this I will not fail. Dated this day of A. C. cor- 


responding with : 
fifth, When security may be required for keeping the peace, it shall be 
zaken in the following form :— 
“* Whereas , inhabitant of , stands charged 
with , and has been called upon to give security to keep 
the peace whilst such charge is under investigation, I hereby declare 


myself surety for the said , that he shall not commit any 
act that can occasion a breach of the peace, whilst the said charge is 
under examination; in default whereof, I further hereby bind my- 
self to forfeit to Government the sum of rupees - Dated 


3? 


this ‘ 


Form of seet- 
rity bond fox 
keeping the 
peace. 


5 4. “ The attendance and deposition of the complainant shall not be in- section 4 


dispensable in preferring a criminal charge, when sufficient reason can be 
assigned for his non-attendance. If the complainant be unable to attend in 
person ; or if he were not himself present at the commission of the act com- 
plained of ; his written plaint, presented -by an authorized agent, and corro- 
borated by the deposition on oath, (or ona solemn declaration, if the rank 
or cast of the deponent render it improper to require an oath) of one or 
morc persons present, or otherwise personally informed of the truth of the 
complaint, shall be sufficient grounds for receiving the same, and for issuing 
process against the party accused ;' unless the magistrate see reason for 


' Serious inconvenience having been experienced from the indiscriminate permission 
allowed to vakeels and agents, to conduct the prosecution of criminal charges, * au- 
thorized by the section here cited ; it was declared by Section 3, of Regulation 3, ‘>! 
‘that in ordinary cases, individuals having charges of a criminal nature to prefer, 


Personal at 
tendance vo! 
complainant 
under certain 
circumstances 
herein de- 
scribed, no’ 
indispensall 


Exception 
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No warrant to making the previous enquiry authorized by the following section, but no 
les ee hare warrant for apprehension shall be issued at the instance of a complainant, 


beswornto,or unless the truth of the charge be deposed to, on oath, (or under a solemn 
deposed to ™" declaration) either by the complainant himself, or by some other credible 
declaration, person. This shall not however be construed to restrict a magistrate from 
Sec iieaat issuing process to apprehend a person suspected of having committed a 
or some other heinous crime, or for whose apprehension sufficient cause may appear, upon 
othe report of a police officer, or upon any other credible information.” 


Magistratenot = ¢ 5, ° If the magistrate see cause to distrust the truth of a complaint 
eres Kar preferred to him, whether from the nature of the charge as manifestly im- 
process for ap probable, exaggerated, or vexatious ; or from the circumstances deposed to 
ae the re- before him, considered with the known situation and character of the person 
perl ice, accused ; and if the immediate arrest of the party complained against appear 
or other cre- unnecessary and objectionable ; the magistrate is authorized to postpone 
dible informa issuing his warrant for apprehension, and to cause a previous inquiry to be 
Section5. made, either by means of the local police officers, or in such other mode as he 
Paaates m*- shall judge most proper, for the purpose of ascertaining the truth or falsehood 
proceed, if he of the complainant’s allegations. If the result of such inquiry induce the 
se cavscte Magistrate to believe the charge well founded, and the offence committed be 
truthot acom- of the nature described in Section 3, he shall issue his warrant for appre- 
ae hending the accused, as therein directed. But if the accusation appear 
groundless, or though well founded, if the offence be of a bailable nature, 
he is empowered, in the former case, to dismiss the complaint ; or in the lat- 
ter case, to direct bail to be taken from the accused, for appearance, in 
person, or by vakeel, to answer the charge, as provided by the following 
section. 
lease gis. 9 6 “ First. Upon a complaint in writing being preferred to a zillah 
trate 1s topro- OF city magistrate, against a person subject to his jurisdiction, for any 
Seiad bailable crime, or misdemeanor, which may not appear to require the imme- 
ed with a bal diate apprehension of the accused, the magistrate, upon the party complain- 
able ofience. ing making oath, (or a solemn declaration, if the party be of a rank or cast 
which would render it improper to compel him to take an oath) to the truth 
of the complaint, or without such oath (or declaration), if satisfactory reason 
be assigned by the complainant for not attending to make the same, and the 
truth of the charge be deposed to by some other credible person or persons, 
Jo sssue a Shall issue a summons, under his official seal and signature, to be served 
derhicsealana through the foujdarry nazir, by a single chuprassy, or peon, or in the man- 
signature, to mer prescribed for the service of civil process by Clause Second, Section 2, 
Gaennee Regulation 2, 1806,’ if practicatle and deemed expedient ; or in the mode 
9 or peon, ot directed by the rules in force for serving warrants on charges of bailable 
ithe mace Offences against persons employed in the salt department, or in the provision 
ONES: of the Company’s investment, if the party complained against be so employed. 
What th sum- Second. The summons in all such instances shall specify the offence with 
wun ist’ eon. which the accused is charged, and shall, according to the circumstances of the 


lai, . eve . ° 
case, contain a requisition to attend, either in person or by vakeel, to answer 


shall attend in person to institute and conduct the prosecution before the magistrate , 
and likewise before the court of circuit, in cases 1» which the charge may be made 
over for trial to that court ; and that vakeels or agents shall not be permitted to inter- 
fere in the conduct of such prosecutions, unless substantial reasons be shown (to be 
recorded of course on the proceedings of the magistrate) why the prosecutor himself 
should not attend to carry it on in person. It shall be the duty of the nizamut adaw- 
lut, and of the courts of circuit, to restrain any ill-judged exercise of the discretion 
vested in the magistrates with respect to this point.” 
' See clause referred to, in page 50. 
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to the charge, on or before a certain day, to be stated in the summons, ac- 
cording to the following form :— 


“ To » Inhabitant of ‘: 

“ Whereas a complaint has been preferred on oath (or solemn 
declaration) by » inhabitant of , charging you 
with the crime of , you are hereby required to appear 
(in person or by vakeel) before the magistrate of the zillah or city 
of , on or before the day of to 
answer to the said charge. Herein fail not. Dated the day 
of A. C. corresponding with is 


Third. If it be deemed necessary to require bail, the extent of the bail is to 
be specified in the summons, as follows :— 
“ To » Inhabiiant of : 

‘¢ Whereas a complaint has been preferred on oath (or solemn de- 
claration) by » inhabitant of charging you 
with , you are hereby required to appear (in person or by 
vakeel) before the magistrate of the zillah (or city) of yon 
or before the » to answer to the said charge. You are fur- 
ther required to give bail in rupees for your appearance 
(in person or by vakeel) on the day aforesaid. Herein fail not. 
Dated the day of A.C. corresponding with Ss 

Fourth. The bail to be taken for appearance before the magistrate in pursu- 
ance of the above clause, shall correspond with the form prescribed by 
Clause Fourth of Section 3, of this regulation.” § 7. “If an accused per- 
son, on whom a summons shall have been served, as provided in the preceding 
section, shall not attend in person, or by vakeel, and give bail (if required) 
according to the exigence of the summons, within the period limited by it, 
the magistrate shall issue a warrant under his official seal and signature, for 


- 7? *f ? 


“rg SUVS omrowne ~y ----- 


language, slight trespasses, and inconsiderable assaults, or affrays, in spas 
there may be no reason to apprehend that the party complained against wi 
abscond, bail for appearance shall not be required in the first instance ; a 
,may at any time, during the investigation of the charge, be called for by ss 
magistrate, if any circumstances should occur to render it peel le 
officer entrusted with the service of the summons in such cases, as well as in 
all other cases wherein bail may not be required, shall demand only an - 
knowledgment of the receipt of it; and in the absence of the tee - 
summons may be served on the principal person in his house or a y, 1 
such person be willing to receive the same, and to return an acknowle Aue: 
for the party. The officer serving the summons, in such oe . wel 
as in all cases wherein the magistrate may deem it proper he ay e pr 
vate adjustment of the parties, shall be further instructed, on the a ler o : 
razeenamah, expressing the plaintiffs desire to withdraw his complaint, an 
the defendant's acquiescence in the complaint’s being withdrawn, : eels 
such razeenamah, as a sufficient return to the process ae . ria 
But excepting the trivial cases, noticed in this section, no jagcores sha 
received without the special sanction of the magistrate ; nor ar any ie 
compromise be admitted by the magistrate in crimes of a age mel 
such as, on conviction, may require exemplary punishment for the ends 
public justice.” 


j will be 
: These sections have reference to the evasion of crzminal process. and 
stated in the sequel. 
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beet 9 10H Ser The following rules for the service of criminal process, issued by the ma- 
vice or aim a 


nal proccss 1s. gistrates, were enacted in the second and third clauses of Section 14, Regu- 


sued by tle | lation 9, 1807 :—* Second. Whenever a summons, or other criminal pro- 
rate, e 
Ro, 1807,14 Cess, may be served by a burkundaz, chuprassy, or other public officer, 


alate receiving wages from Government (and such officers are to be employed in 
up1assees O12 ° 7° ° . ° 

‘ALLE pullin serving all criminal processes, especially in cases of a heinous nature, as far 
athecrs im the as circumstances may admit), no diet money, or other allowance or gratuity, 


pav of Govern 


nunt probit Shall be demanded or received, from the complainant or accused, whether 
aaaitig ait, the case be adjusted by razeenamah or otherwise; and the demand or receipt 
cammg dict Of such, by any public officer, directly or indirectly, in violation of this rule, 
eal fom shall be punishable as a criminal offence, on conviction before the magistrate, 
Penalticstor a or court of circuit. The offender shall also be compellable, either by a 
Sees criminal prosecution, or by a civil action, to refund the amount received ; 
Pcons,o: other besides being liable to immediate dismission from office, under the provisions 
mason» wa contained in the existing regulations. Third. When peons, or other persons 
vcimment, to not receiving wages from Government, may be unavoidably employed in 
Hm duh at serving any ciimmal process, they shall be authorized by the magistrate to 
iow nce whilst demand and receive tullubanah, at the rate of two annas per diem, (or three 
‘mpl, annas in districts where each Meher a oe rine an necessary) during 
Coss the time they may be so employed ; and shall not demand nor receive more, 
are aa upon any ae: ieee ae the penalties above stated, with respect 
ce ee ls GE Aen bye pe ate 
ulinbanih in SUCN Cases, Snail De pald, in the nrst instance, dy parties, ose 
ae ae Red instance the process is issued (unless the charge be of a heinous nature, and 
pud the magistrate deem it proper, that the necessary expense of process be paid 
pudicct to 1° on the pat of Government), subject to reimbursement from the accused, if 
if tw cic the charge be established, under the discretion vested in the criminal courts 
penne by Section 8, Regulation 14, 1797, and Clause Third, of Section 39, Regu- 
lation 7, 1803.” ° 
hulcofpioress Tt having been deemed expedient to prohibit the police officers, by the 
nidined be the second clause of Section 2, Regulation 7, 1811, from receiving any charge 
erie ye of adultery, fornication, rape, calumny, abusive language, slight trespass, 01 
“vuevot the inconsiderable assault ;” and to provide, by Section 3, of that regulation, 
r «uu spc that all complaints, or prosecutions for offences of this nature, ‘ shall here- 
2oftutie.u after be preferred in the first instance, at the cutcherry of the zillah or city. 
pation magistrate, within the limits of the jurisdiction of which court the offence 
may have been committed ;” the following rule was added in Section 4 :— 
lullubinih to In modification of the rules prescribed for serving criminal process by 
- Dy pts cinq, Clauses Second and Third, Section 14, Regulation 9, 1807, it is hereby 
jersons em — declared that those rules are to be considered applicable chiefly to charges or 
ae information of crimes or offences of a heinous nature; and that on com- 
' plaints of the nature specified in the first part of Clause Second, Section 2, of 
this regulation, the process to be issued, shall be served by peons or other 
persons, who shall be authorized by the magistrate to demand and receive 
tullubanah, according to the rate prescribed by Clause Third, Section 14, 
Regulation 9, 1807; such tullubanah to be paid in the first instance by thc 


party at whose complaint the process may be issued.” ' 


1 Sections 5 and 6, of Regulation 7, 1811, may be also noticed in this place ; al- 
though the former 1s more immedhately connected with what has been already stated 
of the enlarged powers of the sillah and city magistrates. 5. « Whenever any 
charge preferred ina aillah or city court shall upon investigation prove manifestly 
malicious, vexatious, or unfounded, the magistrate 1s hereby empowered, in extension 
uf the punishment pr scribed by Section 10, Regulation 9, 1793, to sentence the party 
hy whom the charge all have been preferred, to such period of impnsonment, as on 
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It being further judged necessary to provide for the subsistence of wit. 
nesses, whose evidence may be required in cases of adultery, fornication, 
calumny, abusive language, slight trespass, and inconsiderable assault, the 
following rules were enacted in Section 2, of Regulation 3, 1812 :— 

“ First. By Section 4, Regulation 7, 1811, it is provided, that whenever 
process may be issued by a magistrate in consequence of any charge of 
adultery, fornication, rape, calumny, abusive language, slight trespass, or in- 
considerable assault, (with the exception however of cases of maihem, actual 
affrays, and tumultuary assemblies of the people) such process shall be served 
by peons or other persons, who shall be authorized by the magistrate to de. 
mand and receive tullubanah according to the established rate; such tullu. 
banah to be paid in the first instance by the party at whose complaint the 
process may be issued. It being further necessary to make provision for the 
payment of the subsistence of witnesses in cases of the above nature ; it is 
hereby declared, that no process shall be issued for the attendance of wit- 
nesses, on any charge of adultery, fornication, calumny, abusive language, 
slight trespass, or inconsiderable assault, unless the person, by whom such 
charge shall be preferred, shall deposit in the hands of the nazir, a sufficient 
sum for the maintenance of the witnesses, who may be summoned on his 
application (being persons residing at a greater distance than five coss from 
the magistrate’s cutcherry) for their support during the period of one month, 
at such rate as may be fixed by the magistrate in each case, not being how- 
ever in any instance less than one anna, or more than three annas per day for 
each witness. Second. Should the detention of the witnesses from their 
homes be less than one month, the witnesses shall be only deemed entitled to 
subsistence during the period that they may have been necessarily absent in 
attendance at the magistrate’s cutcherry, in proceeding thither, and in return- 
ing to their homes; and the surplus of the money, which may have been 
deposited by the prosecutor, shall be returned to him. Third. On the other 
hand, should the witnesses be detained in attendance on the magistrate during 
a longer period than that above specified, the prosecutor shall deposit, at the 


expiration of each month, such further sum as may be necessary for the. 


subsistence of his witnesses during the month next ensuing, until the case 
shall have been finally disposed of, or the witnesses discharged from their 
attendance. Should the prosecutor in any instance fail to make the pre- 
$cribed monthly deposit, the complaint shall be immediately dismissed. 
Fourth. The foregoing provisions are not intended to apply to cases of 
maihem, actual affrays, or tumultuary assemblies of the people, requiring the 
immediate interposition of the police for the maintenance of the public tran- 
quillity, In such cases, as well as in charges for heinous ae the sub- 
sistence of indigent prosecutors and witnesses will be defrayed by Govern- 
ment. If however a prosecutor shall in any instance, by an exaggerated and 
perverted representation of the case, procure process to be Ane against any 
person for any such crime or public misdemeanor, and it sha pene, 
appear that the case was nothing more than a slight trespass, inconsiderable 


consideration of the apparent motives and tendency a the Ae ee Aaa 
proper; not exceeding however the period of six months.” § : : ' vA _ a ae 0 
magistrates are hereby strictly prohibited from referring to : xe po se ee 

other police officers of the description noticed in Section 2, : is regu ie = fe 
vestigation or report, any charges of the nature of those : ic hug ) ae : u 2 
that section prohibited from receiving. All investigations tor a ad ae a 

taining the truth or falsehood of such charges shall be invaria rae ue a ie 
magistrate in person, or by his assistant, aided, so - as ae be ake y 

ing regulations, by the native officers attached to his sudder cutcherry. 


8 
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until the fine be discharged ; or for such period of imprisonment as may be 
fixed in lieu of the fine, under Section 3, Regulation 14, 1797 ; or, if the 
cause or trial, in which the evidence of the witness may be requisite, shall be 
still depending, until he shall consent to give his evidence therein: after 
which, in such case, he shall be released and the fine remitted. Third. Pro. 
vided however, that it be not considered necessary that any trial before a 
court of circuit be postponed to a future session for the evidence of a witness 
confined under this section; unless the judge of circuit should think it 
proper to postpone the same on this account, under the discretion vested in 
him by Section 49, Regulation 9, 1793 ; nor shall it be nece to postpone 
the decision of any case, civil or criminal, for the idence of a witness so 
confined, beyond such period as may appear proper to the court; before 
which the suit or trial may be depending. Fourth. Provided also, that all 
fines imposed by the zillah and city magistrates, under this section, whether 
for the non-attendance of witnesses duly summoned, or for the refusal to give 
evidence, shall be reported at the next ensuing jail delivery, with all proceed. 
ings relative thereto, to the judges of the courts of circuit ; who, in the event 
of any representation being made to them relative to such fine, are to exa- 
mine the magistrate’s proceedings, and report to the nizamut adawlut (as 
required in other cases by Section 17, Regulation 9, 1793 ; and Section 5, 
Regulation 9, 1801) if the fine shall appear to be immoderate, or to have 
been imposed on insufficient grounds; or, if otherwise, are to inform the 
party complaining by a written order on his petition.” 

Regulation 11, 1796, and Sections 4, 5, of Regulation 9, 1801, (re-enact- 
ed for the ceded provinces in Sections 2, 3, 4, 5, of Regulation 3, 1804, 
contain provisions for the punishment of resistance to processes of the zillah 
and city magistrates, and officers of police; as well as for compelling the 
appearance of persons charged with acts of a criminal nature, who may ab- 
scond, or otherwise evade, the process issued against them. These provisions 
have undergone some modification by the rules enacted in Section 26, Regu- 
lation 20, 1817, for reducing into one regulation, with amendments and modi- 

fications, the several rules which have been passed for the guidance of daro- 
gahs and other subordinate officers of police ; which will be more properly 
detailed in the next section. But as the former rules, though modified, have 
not been rescinded, they may be specified in this place, as re-enacted, with 
the amendments of Regulation 9, 1801, in the following sections of Regula- 
tion 3, 1804. 

§ 2. ** First, If any person amenable to the authority of the magistrates, 
or police officers, shall resist, or cause to be resisted, any warrant, order, or 
other process of any magistrate, or police officer, the magistrate of the zillah 
or city in which such resistance may have been made, on the same being 
charged on oath, shall, if practicable, cause the party accused to be appre- 
hended, and brought before him to answer to the charge. Ifthe party shall 
abscond or conceal himself so that he cannot be apprehended, or if, on any 
account, he cannot be immediately apprehended, the magistrate is to cause a 
written proclamation, in the Persian and Hindostanee languages,’ requiring 
the party to appear to answer the charge against him within a fixed period of 
time, not less than one month, to be publicly read and proclaimed by beat of 
drum, and to be affixed in some conspicuous part of his cutcherry, as well as 
on the outer door of the house in which the party may have usually dwelt, or 


* In Bengal, or Orissa, the proclamation must be in Persian, and the adnan 
language of either of these provinces. Further instructions to the police darogans, 
relative to the mode of issuing the proclamation, and certifying the same to the anagis- 
trate, are contained in the lith and 12th clauses of Section 26, R. 20, 181°. 
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some conspicuous place in the village in which he may have generally resided. 
If the party charged as above cannot be apprehended, and shall not, within 
the period fixed by proclamation, appear to answer the charge against him ; 
or if he shall be apprehended or shall appear in pursuance of the proclama- 
tion, and after receiving his answer to the charge, and hearing the evidence 
Judgment to he may adduce in his defence, it shall be proved to the satisfaction of the 
be passed a- magistrate that he is guilty of the charge; the magistrate is to pass judgment 


convicted of against him in the following manner. Second. If the offender be a zemindar, 
wee" talookdar, or other proprietor of land paying revenue to Government ; or the 
p a woprictor proprietor of aliumga, ayma, or other Hands exempt from revenue, situated 
revere} © within the zillah or city in which the resistance was made ; and the case shall 
Government, not come under the rule provided in Clause Fifth of this Section ; the magis- 
jy cf lakheraje” trate shall declare such lands to be forfeited to Government ;' and, by a pre- 
cept under his official seal and signature, shall immediately give notice to the 
collector of the district; who, on receipt thereof, shall cause the lands in 
question to be attached on the part of Government, and shall hold them in 
attachment till the receipt of a further precept from the magistrate to relin- 
quish them, or of orders from the Governor General in Council, to be com- 
it asudder | Municated to him in the manner hereafter directed. Third. If the offender 
tarmer holding be a sudder farmer, holding a farm from Government within the zillah in 
2 farm from which the resistance may have been made; and the case shall not come 
under the rule provided in Clause Fifth of this section; the judgment 
against him shall declare his lease cancelled ; and the magistrate, by a precept 
under his official seal and signature, shall immediately give notice to the col- 
lector of the district, who, on receipt thereof, shall proceed as above required 
I the offender with respect to lands declared forfeited to Government. Jourth. If the 
chowdeerip. Offender be not a proprietor of land or sudder farmer paying revenue to 
tons Government, as described in the two foregoing clauses, the judgment against 
him shall declare him liable td the payment of such fine to Government as 
may appear proper, upon a consideration of his rank and circumstances in 
life and the offence of which he may be convicted; and the magistrate shall 
immediately proceed to the attachment of any property appertaining to the 
offender for the recovery of the same, in the manner authorized by the regu- 
lations for the recovery of sums of money decreed by the civil courts of 
justice. In cases wherein the offender may have been apprehended, and 
may not be possessed of property adequate to the discharge of the fine adjudg- 
ed against him, the magistrate, with the concurrence of the nizamut adawlut, 
M.etrates ay commute such fine to imprisonment or corporal punishment. J?fth. In 
may inte pu- cases of resistance to the process of a magistrate or a police officer, not at- 
ramen 1 tended with appravating circumstances, wherein the magistrate before whom 
wucsuta «. the charge may be tried shall judge it sufficient to inflict the punishment 
iene yuu. Which he is authorized to inflict for petty offences, under Section 8, Regula- 
‘wur€ se tion 6, 1803, * it shall not be necessary to transmit his proceedings for the 


stl . ° ° ° . . 
consideration of the nizamut adawlut, as required by Clause Sixth of this 


' The third clause of Section 26, R. 20, 1817, authorizes the magistrate (subject 
to confirmation by the nizamut adawlut) to extend the penalties declared in this and 
the next clause, to any land or sudder farm, of the convicted offender, ‘* in any zillah 
or city jurisdiction, not being that in which the offence was committed.” 

* Or Section 8, R. 9, 1793, in the lower provinces, and Benares. But this provi- 
sion is superseded by the fifth clause of Section 26, R. 20, 1817; which provides that 
s¢ in all instances of resistance to the process of a magistrate or police officer, wherein 
the magistrate may be of opinion. that a fine to Government, not exceeding two hun- 
dred rupees, commutable, if not paid, to imprisonment not exceeding six months, will 
be an adequate punishment for the offence, he is authorized to adjudge the same: 
instead of a forfeitur: of land, or farm.” 
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Section ; but the judgment of the magistrate shall be executed, in such cases 

without reference to the nizamut adawlut; subject to the general rule ecae 

tained in Section 17, Regulation 6, 1803,’ whereby the judgments of the 

several magistrates are liable to revision by the court of circuit ; and if ap. 

pearing to have been passed upon insufficient grounds, to be altered or revers. 

ed by the court of nizamut adawlut. In the execution of this rule, the judges euch eases 
of the court of circuit, to whom the original proceedings of the magistrates are the judues of 
submitted at the successive jail deliveries, are expected to examine with atten- cinchit are ts 
tion the proceedings of the magistrate in any case wherein a petition of xamine the 
complaint may be preferred to them at the jail delivery next after the magis- Of the magi 
trate’s decision upon the case; and to make the report directed by the above {rates with a 
section to the court of nizamut adawlut, if the circumstances of the case shall report the 
appear to require it;* or, if otherwise, to inform the party complaining by °™ 

a written order upon his petition. Sixth. Provided always, that the whole of Judgments ot 
the judgments passed by the magistrates under this regulation, (with an ex- magistratesu, 
ception to the judgments passed under the preceding clause) be immediately Geen wn 
reported, with a complete copy of their proceedings, to the court of nizamut the eaception 
adawlut, and the orders of that court be received, under the following sec- (eet in 
tion, before the judgment passed by a magistrate under this regulation, be te be reported 
considered final and conclusive.” § 3. ‘ The nizamut adawlut, on the eee vege 
receipt of the proceedings above referred to, are to pass such order there- 9ut whose or- 
upon as they may think proper, on due consideration of the evidence and all cea 
the circumstances of the case ; and in all instances wherein the forfeiture of bc considered 
the offender’s lands or iease may appear to them too severe a punishment for Erte 
the offence, they are authorized to commute the same for such fine to Go- areuen . 
vernment as they may judge adequate, and order the attachment of the lands int how to pre 
to be taken off on the payment thereof. The sentence of the nizamut adaw- ¢¢ed in case: 
lut is to be final in all cases of fine, imprisonment, and corporal punishment ; them under 
but in case they shall confirm the judgment of the magistrate for a forfeiture tste#™lation 
of the offender’s land or lease, they are, previously to ordering such sentence 

to be carried into execution, to transmit their proceedings, with those of the 

magistrate, accompanied by an English translation of such proceedings, to 

the Governor General in Council, who will finally determine, whether the 

sentence of forfeiture shall be put in force, or commuted to a fine, or other- 

wise ; and who, whenever he may order the land or lease of the offender to 

be forfeited to Government, will, at the same time, cause the necessary in- 

structions for the future disposal of the land to be conveyed to the collector 

through the board of revenue. In case the magistrate’s judgment of forfei- 

ture be set aside, either by the nizamut adawlut, or the Governor General in 

Council, he is immediately, on being informed thereof, and on receipt of the 

fine, (if a fine be ordered) to issue a precept to the collector, requiring him to 

remove the attachment, and to cause a full and fair account to be rendered of 

all receipts and disbursements during the period of attachment.” 

§ 4. “ First, If any person, charged with an offence of a criminal nature, section 1. 
shall abscond, or conceal himself, so that upon a process issued against him Suanietrate: 
by a magistrate or police officer he cannot be found, the magistrate is to cause are ust per 
a written proclamation, (in the Persian and Hindostanee languages)* requir- o rug sa 


by 


' Or Section 17, R. 9, 1793, for the lower provinces and Benares. 

2 Instead of a report by the nizamut adawlut, as required by the original rules here 
referred to, it is directed, in Section 22, R. 9, 1807, that a further inquiry be made, 
if practicable, by the magistrate; and the result communicated to the judges of the 
court of circuit, collectively. ; 

: Or in the Persian, and Bengal, or Orya language, within the province of Uengal, or 
Orissa. The fourth clause of Section 26, R. 20, 1817, extends the competercy of the 
magistrate to order the attachment of any land, or other immovable property, or sudder 
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ing the absent party to appear to answe the charge against him within a fixed 
period of time, not less than one month, to be publicly read and proclaimed 
by beat of drum; and shall cause such proclamation to be affixed in some 
conspicuous part of his cutcherry; as well as on the outer door of the house 
in which the party may have usually dwelt ; or some conspicuous place in 
the village in which he may have generally resided. In case the party shall 
Not appear and deliver himself up within the period fixed by such proclama- 
tion, the magistrate, on receiving the nazir’s return to this effect, is to order 
the attachment of any land or other real property held by the absentee within 
his jurisdiction, in the following manner. Second. If the absentee be a pro- 
prietor of land, or sudder farmer paying revenue to Government, he is to 
issue a precept, under his official seal and signature, to the collector of the 
district, requiring him to hold the land or farm of the absentee in attachment, 
till the receipt of further notice; and the collector is accordingly to obey 
such requisition, and to take such measures as may be necessary for the due 
care and management of the lands whilst under his charge, subject to the 
instructions of the board of revenue, to whom he is to make an immediate 
report of any instances of land being delivered over to him under this regula- 
tion. He is also to relinquish such lands, on being advised by the magis- 
trate that the attachment has been taken off, on the attendance of the absen- 
tee; and is to cause'a full and fair account to be rendered of all receipts and 
disbursements during the period of attachment. Third. If the absentee be 
not a proprietor or farmer of land paying revenue to Government, but, as a 
dependant talookdar, under-farmer, or ryot, or in any other capacity what- 
ever, be the tenant of landed property capable of attachment, the magistrate 
is to issue a precept to the collector of the district, directing him to attach the 
same, and adopt the necessary measures for the due care and management of 
it whilst under his charge ; paying from the product any rent which may 
become due to the zemindar or other person entitled thereto ; and deducting 
all necessary expenses in the account to be rendered to the absentee, when- 
ever he may attend, and the attachment of his property be removed. Fourth. 
In all instances wherein an attachment of property may be ordered, under the 
foregoing rule, the magistrate, immediately on the attendance of the party 
for whose appearance it was ordered, is to direct, by a written precept, that 
the attachment be removed, and that a full and fair account be rendered of all 
receipts and disbursements during the period of attachment. Fifth. Should 
the absentee neglect to attend for a period of six months after the lands have 
been ordered under attachment, the magistrate is to report the case to the 
Governor General in Council, who will pass such order upon it, and upon 
the future disposal of the lands, as he may judge proper.” ' 

§ 5. “ The rules contained in this regulation, shall not restrict the magis- 
trates from admitting to bail persons charged with resistance to a warrant, 
order, or other process of a magistrate or police officer, in cases not attended 
with aggravating circumstances, or in any case when the magistrate, upon re- 
ceipt of the charge, or in the course of his enquiry respecting it, or after he 
shall have passed judgment upon it, during the reference required to be made 
to the nizamut adawlut, may judge proper to admit the defendant to bail. 


farm, held by the absentee in any other zillah or city jurisdiction, than that in which 
the offence charged may have been committed. 

* Further provisions are contained in the 6th, 7th, 8th, 9th, and 10th clauses of 
Section 26, R. 20, 1817, for the attachment, and eventual disposal, of any movable 
property in the possession of persons resisting or evading the process of a magistrate, 
or police officer, when such persons may not be proprietors or farmers of land, capable 
of attachment, under the rules stated. 
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On the contrary, as resistance of process is not included in the specification 
of crimes declared not bailable by Section 7, Regulation 6, 1803;' and as 
the penalty provided for this offence by the present regulation is forfeiture of 
property, or fine ; (with eventual imprisonment or corporal punishment if the 
fine be not paid ;) it is hereby declared, that persons apprehended on a charge 
of resistance of process, under this regulation, or under any other regulation, 
and who may not be accused of any aggravating crime, in addition to the 
resistance of progress, such as is declared not bailable, are to be admitted to 
bail, until a final decision shall have been passed upon the charge; provided 
the bail offered by them shall appear to the magistrate, or other public officer 
to whom the charge may be preferred, sufficient for securing the appearance 
of the person so charged during the prescribed investigation of the case.”’ 

The magistrates are directed, upon receiving any criminal charge, to ascer- 
tain from the complainant (or his representative, if the charge be preferred by 
agency) and record upon their proceedings, on what day of the month, in 
what year, and at what time of the day or year, the act complained of was 
committed. When the person accused (or his vakeel, if he be allowed to 
appear by a vakeel) is brought before them, they are to enquire into the 
truth of the charge, by examining the parties and witnesses ; and committing 
their depositions to writing. The prosecutor and witnesses are to be examin- 
ed upon oath, or under the solemn declaration prescribed, in similar’ cases, 
for parties and witnesses in the civil courts, if they shall be of a rank or 
cast, which according to the prejudices of the country, would render it im- 
proper to compel them to take an oath. * But the prisoner is not to be sworn to 
the truth of his answer, or defence: and the magistrates are strictly enjoined 
to satisfy themselves that all confessions made by prisoners are free and vo- 
luntary. When a prisoner confesses before them the crime or misdemeanor 
of which he is accused, or confirms any former confession, they are directed 
to have such confession, or confirmation, witnessed by as many of their offi- 
cers, or other creditable persons, who may be present at the time, as the 
Mohummudan law requires to give it validity :* and if the case be referrible 
to the court of circuit, to cause such witnesses to be in attendance at the next 
session of that court. The magistrates are likewise directed, notwithstanding 
such confessions, invariably to summon the witnesses to the commission of 
the crime or misdemeanor, alleged against the prisoner; and to bind over 
such witnesses also to attend the court of circuit, (if the case be referrible to 


' Or Section 7, R. 9, 1793, for the lower provinces, and Benares. 

2 Itis provided in the fifth clause of Section 25, R. 8, 1808, and a corresponding 
section in R. 50, 1803, that *‘ in charges preferred, and prosecutions conducted, on the 
part of Government, the vakeel of Government, or other person acting as prosecutor 
for Government, shall not be required to make oath, or subscribe a declaration to the 
truth of the charge, when preferring it to the magistrate, or stating it before the court 
of circuit.” 

3 The magistrates were instructed, by a circular order of the nizamut adawlut, 
under date the 4th July, 1800, to cause all confessions ‘ to be attested generally by 
four, or at least by three, creditable and respectable witnesses, who can read and write.” 
They are further directed, on the 16th July, 1811, ‘to make it a general rule, in all 
cases of confession before them, to specify in English, on the confession, that it was 
made before them; the date when made; and the name of the person confessing. All 
such confessions to be attested by the magistrate, or other person, before they are 
made, with his signature at length ; and the specification of his office.” ‘The magis- 
trates, as well as the courts of circuit, were likewise instructed, on the 13th August, 
1814, to observe it as an invariable rule, to specify, in all examinations taken, and 
proceedings held by them, the date and month of the era current in their respective 
jurisdictions ; as well as the Christian era in which the examinations are taken, and 
proceedings held.” 
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that court) that they may be examined, in the same manner as if the prisoner 

had denied the charge. The magistrates are further required to take special 

care, that persons apprehended are not made to suffer corporal punishment, 

or otherwise ill treated, under the pretence of compelling them to answer 

4 1,1744,915, truly to questions put to them, or any other pretext whatever.’ All deposi- 
o jm is tions taken before the magistrate, are to be written on separate papers, sign- 
nk'concern €d and attested, and arranged according to their respective dates. In trials 
ingdepoutions referred to the court of circuit, all papers written in any other language than 
masetates the Persian, are to be accompanied with a translation in that language ;* and 
the following general rules prescribed in the second and succeeding clauses 

of Section 7, Regulation 4, 1797, (re-enacted for the ceded provinces in Sec- 

tion 18, of Regulation 7, 1803,) are to be observed in the examination of 

parties and witnesses, as well before the magistrates, as before the courts of 

R 41707, 7 circuit. Second. All examinations of parties, and witnesses, are to be taken 
cated fo down in the language and character in which the person examined may de- 
tra’ s" sire to have the same recorded ; and such person, whether party or witness. 
*1 31 js to be allowed to read the same when finished ; or, if unable to read, it is to 
sone y be read to him; after which, if he admit the record to be correct, he is to 
‘uc aul affix his name or mark to it; and the judge, magistrate, or other officer. 
1 it mags before whom such examination may have been taken, is to certify the same 
tes and under his official signature on the original record; as well as on a Persian 
translation thereof, to be annexed to the original examination, (in case the 

same may have been taken down in any other language than the Persian ;) 

that the proceedings may be complete for the perusal of the law officers of 

the court of circuit, as well as those of the nizamut adawlut, in the event of 

the trial being referred to that court. Thérd. In the examination of witnesses. 

leading questions, suggesting an answer, or having tendency to such sugges- 

tion, are to be carefully avoided ; and the intcrrogatories to them are to be 

proposed in such general terms as may bring forth all the information they 

possess, and lead to a discovery of the truth. With this view, the parties are 

to be allowed to cross examine the witnesses, and the judge or magistrate 

should also cross examine them, when necessary for the same purpose. 

Fourth. All examinations of parties and witnesses, besides the name of the 

person examined, are to specify the name of his or her father, and if a mar- 

tied woman, the name of her husband; also the religion, cast, profession, 

and age of the party or witness; and the village and pergunnah in which 

they reside. 7/th. When any stolen property, or instrument of violence, 

stated to have been found upon the prisoners, or in their houses, is produced 

before the magistrate, * or court of circuit, the prosecutor, and any witnesses 

brought to give evidence thereupon, are to be carefully examined relative to 


the identity of such property, or instrument, recognised by them; and the 


* See further detailed instructions on this point, communicated in a circular letter 
from the nizamut adawlut to the courts of circuit, under date the 23rd August, 1610 
(Printed Circular Orders, No. 20.) and Section 19, R. 20, 1817, relative to officers of 
the police, cited at length in the next section. 

* Section 23, Regulation 9, 1793, (re-enacted for the ceded provinces by Sectior 
22, Regulation 6, 1803,) further directs that ¢¢ all complaints, or charges, with the or- 
ders upon them, are to be recorded in the office of the magistrate, in the English, and 
in the Persian, Bengal, or Hindostanee language.” But this rule may be considered 
obsolete, with respect to the English record, which could not be kept, as directed, with- 
out much inconvenience and expense. 

3 The magistrates and police officers are enjoined, by Section 7, Regulation 14, 
1797, “to use all diligence to recover stolen property ;" and particular rules for the gui- 
dance of the latter, in the search for plundered or stolen property, are prescnbed in 
Section 16, R. 20, 1817 
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circumstances of the same having been found upon the prisoners, or in their 
houses. The principle of this rule is to be further applied in all instances of 
circumstantial evidence to which it may be applicable. Sixth. With a view 
to impress upon the witnesses the necessity of caution and accuracy in deli- 
vering their evidence, it is the duty of the Mullah Koranee, or of the Brah- 
min, to repeat dloud to them, in the language which they best understand, 
the following admonition, immediately after they shall have sworn respective- 
ly; viz. “In delivering your evidence under the oath now administered, you 
are required to declare the truth, the whole truth, and nothing but the truth! 
you are carefully to distinguish what you personally know as an eye-witness, 
or otherwise, from what you may have heard from others; and are solemn- 
ly bound ¢o answer all questions put to you on the trial before the court, 
without any regard to the prosecutor or prisoner, to the best of your infor- 
mation and belief.” ” 

When the magistrate has completed his inquiry, if the case be such as he 
is authorized to determine himself, without reference to the court of circuit, 
he is empowered to pass sentence of acquittal and discharge, or of conviction 
and punishment, under the restrictions already stated. In charges of a more 
heinous nature, such as, on conviction, subject the offender to penalties, be- 
yond what the magistrate is authorized to inflict ; the following rule is pre- 
scribed :—* If it shall appear to the magistrate that the crime or misdemeanor 
charged against the prisoner was never committed ; or that there is no ground 
to suspect him to have been concerned in the committing of it ; the magis- 
trate shall cause him to be forthwith discharged; recording his reasons. 
If, on the contrary, it shall appear to the magistrate that the crime or misde- 
meanor was actually committed ; and that there are grounds for suspecting 
the prisoner to have been concerned in the perpetration of it; the magistrate 
shall cause him to be committed to prison, or held to bail, (according as the 
uffence may be bailable or not) to take his trial at the next session of the 
court of circuit ; and shall bind over the complainant to appear and carry on 
the prosecution, and the witnesses to attend and give their evidence.’ It is 
further directed, that ‘in all cases of a prisoner being committed, or held to 
bail, for trial before the court of circuit, the magistrate who shall order him 


* On the 7th December, 1797, the courts of circuit were instructed by the nizamut 
adawlut, in all future trials held before them, to record on their proceedings that the 
admonition here cited, has been repeated to the witnesses as directed. ‘They were 
further desired “ to remind the witnesses examined before them of this admonition, 
particularly that part of i¢ which enjoins them carefully to distinguish what they per- 
sonally know, from what they may have heard from others, whenever, in the course of 
their examination, there may appear occasion for it.” 

* The court of nizamut adawlut having observed, that in many instances distinct 
charges, preferred against prisoners by separate prosecutors, were blended and pro- 
ceeded upon by the magistrates and courts of circuit in one trial, and being of opinion, 
that trials upon distinct charges, especially where the prosecutors are also distinct, 
should be kept separate, the magistrates and courts of circuit were instructed accord- 
ingly by a circular order dated the 24th March, 1796. Vide Printed Book of Circular 
Orders, No. 2. The following observations of the nizamut adawlut, under date the 
21st August, 1816, upon the rule cited from Section 5, of Regulation 9, 1793, may 
likewise be here noticed. ‘ Under the operation of this rule, it must be expected that 
persons committed by the magistrate, on grounds of suspicion, will be frequently 
acquitted by the court of circuit, from want of sufficient evidence for conviction, and 
this can be obviated only by requiring the magistrates to make a full enquiry into all 
the charges preferred to them; with authority to discharge the prisoner, if there shall 
not appear to be legal proof, or strong ground of presumption against him, such a» 
may be judged suflicient for his conviction before the court of circuit.” A more full 
report on this subject was submitted to Government in page 214 to 222 of a letter 
fro.n the nizamut adawlut, (which has been printed,) dated yth March, 1516, 
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court of eu £0 be so committed, or held to bail, shall immediately, after passing such 
cut, fu be 


questioned re order, question the prisoner whether he wishes to have any witness-or wit- 
specting then nesses examined in his defence before the court of circuit; and, in the event 
witnesses. of his answering in the affirmative, shall cause a list of the witnesses named 
by the prisoner, specifying their designations and places of abode, to be taken 
down and recorded upon his proceedings; or in the event of the prisoner’s 
serRcuciiae! replying in the wate shall cause his reply to that effect to be recorded on 


3, re-enacted his proceedings, for the information of the court of circuit.’ Also, that 
tor ceded he’ sin the event of any person, whether committed or held to bail, for trial 
Fas hr ie before the court of circuit, at any time before the session of that court, de- 
ses named by Siting the examination of any witness or witnesses upon his trial, although the 
by them, at same may not have been named by him at the time of his being committed, 
forethesesnon OF held to bail, the magistrates shall be careful to cause the attendance of 
ee iad such witnesses, as well as of those before named, at the time fixed for the trial 
summoned, Of the party who may desire their examination.” * 
R.9, 1798.87, Tt is declared by Section 7, Regulation 9, 1793, (extended to the province 
Menards, ny of Benares, with an additional clause including arson, by Section 4, Regula- 
Ke 16,1795,4, tion 16, 1795; and re-enacted for the ceded provinces by Section 7, Regu- 
tor ceded pro- lation 6, 1803 ;) that ‘ persons accused of murder, robbery, setting fire to 
ines. 47 R-6, any house or village,” house-breaking, theft, or counterfeiting of the coin, 
Iu what cases provided there shall appear sufficient grounds for committing them for trial, 
bal not tobe shall not be admitted to bail.” But the following explanation of this rule is 
contained in Section 9, Regulation 9, 1807 :—“ In explanation of Section 7, 
Rv, 1807,69 Regulation 9, 1793, and Section 7, Regulation 6, 1808, it is hereby declared, 
eines that no species of homicide, except murder, is included in the provisions, 
Ue. cof. Which forbid the admission to bail of persons accused of murder. If the 
iticle, HOLA: charge be for manslaughter, or any species of illegal homicide not involving 
volving the | the crime of murder, the magistrate is authorized to proceed in the first 
fee instance, either by warrant for taking into custody, or by summons requiring 
bail, as he may judge proper, on consideration of the circumstances of the 
case, and of the condition and character of the party accused. After the 
enquiry directed by Section 5, Regulation 9, 1793, and Section 5, Regulation 
6, 1803, if the magistrate shall be of opinion, that the facts and circum- 
stances in evidence do not establish the crime of murder, but that there is 
sufficient ground for bringing the person complained against to trial, before 
the court of circuit, on a charge of manslaughter, or other culpable homicide, 
the party shall be held to bail for appearance before the court of circuit ; but 
the magistrate is authorized to release the accused, if the homicide in which 
he may appear to have been concerned, shall, from the whole of the evidence, 


be clearly shown to have been accidental or justifiable, under the Mohum- 


* The sentiments of the nizamut adawlut on the necessity of modifying the rules 
here mentioned, whereby prisoners committed, or held to bail, for trial before the 
courts of circuit, are enabled to cause the attendance of any number of witnesses whom 
they may name in their defence, were also stated in par. 223, and 224, of the letter 
referred to in the preceding note ; which contains the report of the nizamut adawlut 
On various arrangements in the judicial department, suggested in a letter from the 
Hororable Court of Directors, dated the 9th November, 1814. 

* This offence is omitted in Regulation 9, 1798, for Bengal, Behar, and Orissa; 
but being included in the subsequent regulations for Benares and the ceded provinces, 
it is evident that the omission was accidental. In answer to a question respecting the 
discretion left to the magistrates in cases not expressly declared bailable, or excepted 
from bail, by the regulations, the court of nizamut adawlut stated their opinion, that 
the magistrates have a discretionary authority in such cases; but that in the exercise 
of it they should be guided by the spirit of the rules prescribed, for receiving bail or 
not, in cases of a similur nature. 


MAGISTRATES AND THEIR ASSISTANTS. 


mudan law and regulations. The principle of the preceding clause is also 
declared applicable to persons appearing, from the magistrate’s enquiry, to 
have been only privy, or incidentally accessaryy to crimes of a heinous nature, 
without being concerned therein, either as principals, or as aiding and abet- 
ting, procuring or instigating, the perpetration thereof; ‘and in all cases, 
whether of trial before the magistrate, or before the court of circuit, if the 
admission of bail have not been prohibited by the regulations, and the bail 
tendered shall appear sufficient for securing the appearance of the party ac- 
cused, he shall be admitted to bail, until sentence be passed upon the charge 
against him. Moreover, in special instances, wherein the court of circuit, on 
a report from the magistrate, or on other satisfactory information before them, 
may deem it just and proper to admit to bail a person charged with an 
offence not bailable under the general provisions contained in the regulations, 
that court is declared competent to instruct the magistrate to accept sufficient 
bail, instead of keeping the accused in confinement, whilst the charge against 
him is under trial. The court of circuit may likewise, in all bailable cases, 
wherein the bail required by the magistrate shall appear excessive, direct the 
magistrate to receive such bail as may be deemed sufficient to answer the 
purpose intended by it.” Section 10, of the regulation last mentioned, also 
prescribes the form of bail-bond to be taken, in all cases, from persons held 
ty bail for trial before the courts of circuit.’ If a magistrate commit any 
zemindar, independent talookdar, or other actual proprietor of land,* to be 
tried before the court of circuit, ‘* he is to notify the commitment to the col- 
lector of the district, that, if necessary, he may take measures to prevent any 
delay in the payment of the public revenue assessed upon the lands of the 
offender.” 


™ Tt is as follows :—** Whereas inhabitant of , stands charged 
with , and has been admitted to bail by the magistrate of » on 
condition of his appearance, to stand his trial on the said charge, before the court of 
circuit for the division of » I hereby bind myself to produce the said 

before the said court of circuit at their next session for the zjllah (or city) 
of » on the date whereupon his appearance may be required, either by a 
general proclamation, or by a special notice, from the magistrate, and to be answerable 
for his appearance before the court of circuit, until a final sentence be passed upon the 
said charge; in default whereof, I further bind myself to forfeit to Government, the 
sum of rupees ; in this I will not fail. Dated ” 

It appearing to have been the practice of some of the magistrates to confine in 
fetters all persons ordered for trial before the courts of circuit, and not admitted to 
bail, or unable to give the bail reqyired from them; whatever might be their situation 
in life, or the nature of the offence charged against them; the courts of circuit were 
instructed by the nizamut adawlut, on the 4th January, 1805, to notify to the magis- 
trates of their respective divisions, * that such practice, with respect to persons charged 
with offences not of a heinous nature, or who may be committed to prison from in- 
ability to.find sufficient bail, being unnecessary to secure their appearance at the time 
of trial (the only object of personal custody in such cases) and it being the evident 
intention of the regulations that no prisoner, before he is brought to trial, should suffer 
more corporal restraint, or personal ignominy, than are unavoidable for his safe cus- 
tody and appearance at the time of trial; they are required to be careful in observing 
this principle ; and consequently are not to confine in fetters any person for trial be- 
fore the court of circuit, who may be charged with a bailable offence, and committed 
to prison from inability to find bail; or who, though not admitted to bail, may not 
have been charged with an heinous offence; such as, from the nature and circum- 
stances of the case, considered with the prisoner’s condition of life, may appear to 
render the use of irons indispensably requisite for his secure custody.” 

* Proprietors of land, paying revenue to Government, appear to be intended by the 
tule stated ; the object of which also extends to sudder farmers, answerable for any 
part of the public revenue. 
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k.9,1793,911, The magistrates, on receiving notice from the judges of the courts of 


extended to 


Buenares by Cifcuit, of the time by which they expect to arrive at their respective stations, 


R. 16,179°,$4; are to issue a written publicatien, eae by a fixed date, the attendance 
ceded provn- Of all persons admitted to bail, for trial before the court of circuit, as well as 
ae iE of all prosecutors and witnesses bound over to appear before that court 5 
Pubheation to under penalty of forfeiting their recognizances. A copy of this publication 
Bagel on is to be sent to the Kazee of each pergunnah ; and to be fixed up, in some 
pected arrival public place, in the principal town or village of each pergunnah : or, in the 
of tne court of principal cities, at the offices of the cutwal, and darogahs of wards. On the 
K.9, 1793, 13, arrival of the judges of circuit, the magistrates are to deliver to them an 
nea 3-12 English and Persian calendar of the prisoners committed, or held to bail, to 
Calendar of — take their trial before the court of circuit; prepared in a prescribed form ; 
yutted orheld 28d specifying, besides the names of the prosecutors and prisoners, a brief 


tobail,for trial statement of the charge and when preferred ; the date on which each pri- 
pefore te. soner was apprehended ; the names of the witnesses ; and an abstract of pro- 


cuit, to be sub ceedings, stating on what grounds and date the prisoners were committed, or 
miiewththe Held to bail, for trial before the court of circuit. This calendar is to be ac- 


magistrate’s companied with the magistrate’s proceedings on each charge; and all ma- 
Nneach charge terial documents relative thereto. To furnish the courts of circuit with the 


ancallselalire fullest information on the non-attendance of any absent witness, and to enable 
Im e 


R.9, 1796, 64, them to ascertain that all due measures have been taken to cause the attend- 


aud R.6,1803, ance of the whole of the witnesses named by the prosecutors and prisoners, 


\soretunsto it is further directed, that the original returns made to the magistrate, by the 


summonses of 4 : ‘ 
\buent witues. 222if, and person deputed on his part to serve the summons upon any witness 


sey Not in attendance, be submitted to the court of circuit, with the calendar 
etaoee ty abovementioned ; and that the nazir, and person so deputed, be kept in at- 
and R.9, 1807, tendance to answer any interrogatories which the court may judge it necessary 
«Da, r . . . ° 
Marie: ealen. tO put to them.' The magistrates are also to lay before the judges of circuit, 
dats tobe sub- with their proceedings and all original papers relative thereto, a second 
mutted by ma- P § & pap . 

wictiaten calendar of persons apprehended by them, upon charges cognizable by the 


; ve pesos court of circuit, but discharged, from want of evidence, since the preceding 
trom want of Session ; anda third calendar, of persons tried for crimes or misdemeanors 


evidence. cognizable by themselves, and their assistants ; specifying the charge against 
3 Of persons § ° Y P yb 6 g: 

tind for of- cach prisoner, and the sentence passed thereupon. They are further required, 
ee eee? Dy Section 2, of Regulation 6, 1818, “ to submit to the judges of circuit, at 


magistrate and the commencement of each jail delivery, a calendar of persons in confine- 


ws eet ment on criminal charges still under examination ; containing the following 


jentar of pn particulars ; viz. the name of each prisoner ; the date of his apprehension ; 
sencrs undet 

examination, . 

required by es : sie . . : : . 

K 6,14I8,>2. | The following additional rule is prescribed in Section 4, of Regulation 6, 1818. 


«¢ Fzrst, Whenever a person held to bail for his appearance before a court of circuit 
shall neglect tu attend at the appointed time, the magistrate shall call upon his surety, 
or sureties, to produce him; and on their failure, shall report the case, with any rea- 
sons assigned by the surety, or sureties, for the non-fulfilment of their engagement, to 
the judge of circuit holding the session of jail delivery, who will determine, and in- 
struct the magistrate, whether the penalty of the security bond shall be immediately 
enforced ; or whether a further time shall be allowed to the surety, or sureties, to 
produce the person for whom they are responsible. Second. When the judge of cir- 
cuit, on consideration of the magistrate’s report, shall direct the enforcement of the 
security bond, the magistrate shall proceed to recover the amount of the penalty from 
the surety, or sureties, by the attachment and sale of any property belonging to them, 
in the mode prescribed for the attachment and sale of property, in satisfaction of de- 
crees of the civil courts; or if the amount demandable from the surety, or sureties, 
be not paid, and cannot be realized from any property belonging to them, they shall be 
liable to confinement, by order of the magistrate, in the civil jail of the station, during 
a period not exceeding sis months.” 


~~ 
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the charge against him; by whom preferred ; and what proceedings have 
been held in the case; with an explanation of the cause of delay in 
passing a final order, if the prisoner have been more than a month in con. 
finement.” 

On the 1st November, 1804, the magistrates were instructed, by a circular 
order from the nizamut adawlut “ to lay before the judge of circuit, at each 
jail-delivery, a report of all persons confined by order of the magistrate, on 
account of suspicion, or bad character, or vagrancy, or on any other ground, 
until they find security for their good behaviour.” And on the 8th August, 
1807, they were further directed to distinguish in such reports, “ the names 
of prisoners who have been confined more than six months, without con- 
firmation of the magistrate’s order by the court of circuit; submitting, at the 
same time, an abstract statement, in Persian or English, specifying the names 
of the prisoners, the period of their confinement, and the circumstances of 
each case ;” together with their proceedings on the commitment, and security 
required. The court of nizamut adawlut added, that “ the judge of circuit, 
under the powers vested in him by Regulation 9, 1807, after inspecting the 
proceedings, and making any further inquiry deemed necessary, will pass 
such order as may appear just and proper ; either for the release of the pri- 
soner on his Moochulka, or for reducing the amount of security required (if 
this appear excessive); or for the further detention of the prisoner until he 
give the security required: and, in the latter case, the prisoner should not 
afterwards be released without security, unless authorized by the court of 
circuit, on report of the magistrate, under the provisions of Section 11, 
Regulation 53, 1803.” The section here referred to is as follows :— 
“* First. In the cases of suspicion or bad character, referred to in Clause 
Sixth, Section 2, of this regulation, wherein the courts of circuit may direct 
the zillah or city magistrates to detain prisoners in custody until they give 
sufficient security for their future good behaviour and appearance, when re- 
quired ; as well as in any similar cases wherein the like directions may be 
given by the court of nizamut adawlut; if any prisoner shall have remained 
in confinement for a year, or any longer period, under inability to give the 
security required ; and the execution of a Moochulka (penal engagement) 
by the prisoner for his future good conduct, without security, may, on consi- 
deration of the circumstances of the case, and the prisoner’s behaviour during 
his confinement, appear to the magistrate sufficient to provide for the object 
intended ; he shall report the same to the court of circuit at the next ensuing 
jail delivery, for the zillah or city, in which such prisoner may be detained in 
custody. Second. In all cases of such reports being made by the zillah or 
city magistrates to the courts of circuit, the judges of the latter are to call the 
prisoner before them, and to examine the proceedings held upon his trial, as 
far as may be necessary to ascertain the grounds on which the prisoner may 
have been required to find security ; after which, and duly considering the 
circumstances stated in the magistrate’s report, if they shall concur with the 
latter in opinion that the prisoner ought to be released, on his Moochulka, 
without security, they are to direct the same accordingly. Third. In the 
exercise of this discretion, the magistrates and courts of circuit, will of course 
give due consideration to the nature of the crime, of which the prisoner may 
have been convicted, or suspected ; his general character, as far as ascer- 
tainable ; and the consequent risk to be apprehended from his being released 
without security for his future good conduct.” 

The object of the above section, and of the instructions of the nizamut 
adawlut, above quoted, has however been more fully provided for, by the 
tollowing enactments in Regulation 8, 1818; which may be stated in this 
place, as defining the powers to be exercised, in the requisition of security for 
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good behaviour, as well by the zillah and city magistrates, as by the courts 
of circuit and nizamut adawlut. 

§ 2. “ First. Such part of Clause Sixth, Section 2, Regulation 53, 1803, 
as vests the courts of circuit with authority to require security for good be- 
haviour from persons charged with, but not convicted of, a specific offence, 
on the grounds of strong suspicion of their having committed such offence, 
independently of any proof of notorious bad character, is hereby rescinded ; 
and the criminal courts are prohibited from ig br security for good be- 
haviour from such persons, in future. Second. The foregoing rule shall not 
be construed to prevent the judges of the courts of circuit, or of the nizamut 
adawlut, from requiring security from prisoners, who may be acquitted, on 
the trial before those courts, of the specific charge brought against them, pro- 
vided such prisoners may, from the evidence on the proceedings, appear to 
be of notoriously bad or dangerous character. In cases of this description, 
the judges of the courts of circuit, or of the nizamut adawlut, will issue such 
orders as they may judge necessary, under the rules contained in Sections 9 
and 10, of this regulation.” § 3. ‘In every instance in which security for 
good behaviour may be hereafter required, whether by the magistrates, the 
courts of circuit, or the nizamut adawlut, the amount of the security, the 
number of sureties (to be fixed at the discretion of the magistrate or of the 
court requiring the security) and the period of time for which the sureties 
are to be responsible for the good conduct of the prisoner, shall be fixed and 
determined.” § 4. “ The period of time during which such prisoners may 
be made liable to detention in custody, on failure to furnish the security re- 
quired from them, shall hereafter be specifically fixed in every instance, ex- 
cept in those cases in which the prisoner may appear to be a notorious rob- 
ber, of a character so dangerous as to render his release, without security, 
evidently unsafe and objectionable.” § 5. ‘* First. The magistrates are 
hereby empowered, at all times, to exercise their discretion in releasing, 
without reference to any other authority, prisoners confined under requisition 
of security for their good behaviour, whether by their own orders or by those 
of any other person discharging the functions of a magistrate ; provided the 
magistrates shall, from whatever cause, be of opinion that such prisoners can 
be released without hazard to the community. Second. In cases in which a 
‘magistrate may, for whatever reason, be of opinion that any prisoner confined 
under requisition of security, for good behaviour, by order of a court of cir- 
cuit or of the nizamut adawlut, can be safely released without such security, 
the magistrate shall either bring the case before the court of circuit at the 
next ensuing jail delivery, as prescribed in Section 11, Regulation 53, 1803, 
or shall make an immediate report of the case, with his sentiments, for the 
orders of the court, which may have required the prisoner to furnish security 
previously to his release.” § 6. ‘‘ First. No prisoner detained under requi- 
sition of security, in the zillah or city in which he has been accustomed to 
reside, or in which he may have been apprehended, shall be removed to the 
jail of a different zillah, unless the nizamut adawlut shall sanction the removal 
in compliance with the prisoner's own request, and with a view to enable him 
the more easily to furnish the security required. Second. The foregoing 
rule, however, shall not be construed to preclude the removal of such prison- 
ers from one station to another, in cases in which a due regard to the health of 
the prisoners or to their safe custody, or other emergent circumstances, may, 
in the judgment of the nizamut adawlut, render that measure necessary or ad- 
visable.” § 7. “It is hereby declared, that individuals who may become 
sureties for the good behaviour of prisoners, may, at all times, obtain a dis- 
charge from their future responsibility, by delivering up, or causing to be de- 
livered up, the persons for whom they may have become responsible, to the 


MAGISTRATES AND THEIR ASSISTANTS. 


proper magistrate or police officer ; and that they will not be made responsible 
for the amount of the security-bond, in cases in which they may give timely 
information to the magistrate, that the individuals, for whom they may have 
become sureties, have taken to bad courses, and may use every exertion in 
their power, to the satisfaction of the magistrate, for the apprehension and 
surrender of such individuals.” § 8. ‘* First. Whenever the magistrates, 
under the authority vested in them by the existing regulations, may require 
security for the good behaviour of a prisoner, they shall (in all cases in which 
they may judge it safe to do so) provide, in their order, for the release of the 
prisoner, at the end of a definite period, not exceeding twelve months. 
Second. It shall not be necessary for the judge of circuit, holding the ses- 
sions, to revise the proceedings of the magistrate in such cases, except on 
petitions presented by the prisoners, when the judge of circuit holding the 
sessions is directed and empowered to call for the proceedings, and, on his 
own authority, to annul, modify, or confirm, the orders of the magistrate. 

§ 9. “ First. In all other cases, in which the magistrate may be of opinion, 
from the evidence to general character adduced before him, that the prisoner 
is, by habit, a robber, burglar, or thief, or a vender or receiver of stolen 
property, knowing the same to have been stolen ; of a character so desperate, 
dangerous, or irreclaimable, as to render his release, without security, at the 
expiration of the limited period of twelve months above specified, hazardous 
to the community, the magistrate shall record his opinion to that effect, with 
an order, specifying the amount of security which should, in his judgment, 
be required from the prisoner, as well as the number of sureties, and the 
period for which the sureties should be responsible for the prisoner's good 
behaviour. Second. If the prisoner shall not furnish the security so required, 
before the next sessions of the court of circuit, the whole of the proceedings 
shall be laid before the judge of that court, who, after examining them and 
requiring any further evidence which he may judge necessary, shall be com- 
petent from his own authority, to pass orders on the case, either confirming, 
modifying, or annulling the orders of the a pian as he may judge proper 
and equitable. Zird. In all such cases, if the judge of circuit shall not 
think it safe to direct the immediate discharge of the prisoner, he shall fix a 
limited period for the provisional detention of the prisoner (in the event of 
his not giving the security required from him) which period shall never ex. 
ceed three years, except in the cases specified in the following section. 

§ 10, “ First, In cases in which the judge of circuit shall, from the pro- 
ceedings before him, consider the prisoner to be a notorious gang robber, 
(Dukyt) of dangerous character, whom it would be unsafe to set at liberty, 
without substantial security for his future good behaviour, and who, there- 
fore, in default of giving such security, should be confined indefinitely, in 
pursuance of Section 9, Regulation 8, 1808, he shall declare and order the 
same accordingly.’ Second. In these cases, however, the judge of circuit 
shall nevertheless fix the amount of the security to be required from the 
prisoner, and shall provide in his order, that, if the prisoner shall not be able 
to furnish the security required, within the period of three years from the 
date of such order, the prisoner in question shall be again brought up before 
the judge of circuit, who may hold the sessions of jail delivery immediately 
following the expiration of the period of three years above specified, whose 
duty it will be, after examining the proceedings and making any further o 
quiries he may judge necessary, to determine whether the prisoner shall then 


* By Section 2, of R. 8, 1819, the provisions of this section are seaeaie a eieies 
‘¢ not merely to gang-robbers (Dukyts) but also to other notorious saul s ieee 
denomination, being of desperate or dangerous character, oe would be uns: 
to set at liberty without substantial security for their future gocd behaviour. 
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be released, or whether he shall be again remanded, either on the same terms 

Rules toen- as before, or on any modified terms, favorable to the prisoner. Third. With 
pectableindi- @ View to encourage respectable individuals to become sureties for prisoners 
viduals to be of the description alluded to in the foregoing clauses of this section, 
for such priso- the period for which the sureties are to be responsible for the good be- 
ners. haviour of the individuals, shall be, in all cases, limited to three years, 
subject however to the condition that the sureties, at the expiration of that 

period, shall be bound to deliver up the individuals to the magistrate. 

Fourth. When individuals shall be surrendered by their sureties, under the 

foregoing rule, the magistrates shall ascertain whether the former surety is 

willing again to become responsible for the future good behaviour of the pri- 

soner, for a further period not exceeding three years, and, in the event of the 

surety being willing to become again responsible for the conduct of the priso- 

ner, the magistrate shall accept the security, and release the prisoner, on the 

same terms as before. Fifth. If the former surety shall decline to become 

again responsible for the prisoner, and the prisoner shall be unable to furnish 

any other sufficient security, the magistrate shall detain him in custody until 

the ensuing sessions, when the prisoner is again to be brought before the 

judge of circuit, for such further orders as he may consider it proper to pass 

Sectionti. inthe case.” § 11. ‘* First. Although the cautious and discreet application 
A revision of of the powers vested in the judicial officers, under the foregoing provisions, 
prisoners now will tend, in future, to reconcile effectually the safety of the community, 
contmement, With a due regard to the rights of individuals, those rules will not operate to 
ie scent to relieve the prisoners, now in confinement, under a requisition of security, un- 
veaneoraXe™’ ‘less a general revision of their cases be undertaken with reference to the same 
principles ; and the following rules are accordingly enacted to provide for such 

‘the Governor Fevision. Second. It shall be compctent to the Governor General in Coun- 
Caneralm , cil to nominate and appoint such individuals, (being officers of experience in 
appointindivi- the judicial department,) as he may, from time to time, judge proper to sclect, 
spectal duty of fF the special duty of revising the cases of prisoners in confinement, under 
making such requisition of security. Third. It shall be the duty of those officers to pro- 
Nuch officers ceed to the sudder stations of the several districts or cities in which the pri- 
1w proceed to. soners, whose cases they are respectively to revise, may be confined. Fourth. 
wie suiiteca, ‘The revision in question shall extend, Ist, to the cases of all prisoners who 
seval diettirts.. may be now detained in confinement, under requisition of security, by orders 
the revision m Of the nizamut adawlut and courts of circuit, merely on the ground of strong 
question ts to. suspicion of their having committed a specific offence, without proof of their 
notorious bad character. 2ndly. To the cases of all prisoners ordered, by 
whatever authority, to be imprisoned for an indefinite period, until they find 

security. 3rdly. To the cases of all prisoners ordered, by whatever autho- 

rity, to be imprisoned for a definite period, on failure to furnish security for 

their good behaviour, provided the amount of the security, and the period fur 

which the sureties are to be responsible, be not distinctly specified in the order, 

and provided that the unexpired period, during which the prisoners may bce 

secuon 12. Still liable to be detained, shall exceed three years.” § 12. “ All prisoners 
aoe se snduet. Whose cases may be included under the first of the foregoing heads, shall be 
ed with sefe- discharged, unless it shall appear, from the proceedings, that the prisoner is 
teas cj. 4 person, who, from the notoriety of his general bad character, ought not to 
ple prescrib- be released without security : in these cases, as well as in the cases included 
cé'by ts e- under the second and third heads, the officer, making the revision, shall be 
: guided by the general principles prescribed in this regulation ; and shall pass 
such orders as he may judge proper, in each case, under the rules contained 

s:swni3 in Sections 9 and 10, of this regulation.” § 13. ‘ The persons who may be 
aecane'\* *' nominated by Government, for the discharge of this special duty, are hereby 


sonnted te vested with full authority to release prisoners confined for security, to di- 
wake the 1e- 
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minish the amount of the security, to shorten the periods fixed for the dig. 
charge of the prisoners, and generally, to pass any orders favorable to such 
prisoners, which they may judge proper in the exercise of a sound and hu. 
mane discretion, and their orders shall not be subject to appeal, or to the 
revision of any other authority, except in instances in which their orders may 
appear, to the nizamut adawlut not to be warranted by the powers vested in 
them by this regulation.” § 14. “The officers who may be nominated b 
Government, for the discharge of the special duty above adverted to, shall 
submit a report, showing the result of their proceedings in each district, 
through the nizamut adawlut, for the information of Government, accom. 
panied by such forms and statements as may be prescribed by the nizamut 
adawlut.” 

The magistrate is required by Section 20, of Regulation 9, 1793, (ex- 
tended to Benares by Regulation 16, 1795, and re-enacted for the ceded 
provinces by Section 20, of Regulation 6, 1803,) “ to visit the jail at least 
once in every month; and redress all well founded complaints of ill treat- 
ment, which may be preferred to him by the prisoners against the jailor, or 
any officers having charge of them.” He is also directed ‘ to be particular- 
ly attentive to the health and cleanliness of the prisoners; and to see that 
‘the surgeon of the station attends and administers to the sick.” It is further 
provided in Section 21, of each of the regulations abovementioned, that 
separate apartments in the jail are to be allotted for the different descriptions 
of prisoners; as well as to divide the male from the female prisoners; and 
the magistrates ‘“ are enjoined to endeavour to prevent drunkenness, gam- 
ing, and other immoralities, from being practised, in their respective jails.” 
On the 8th February, 1811, general rules for the better management of the 
public jails, were, at the suggestion of the court of nizamut adawlut, passed 
by the Governor General in Council ; and after being printed, were circulat- 
ed to the magistrates, by order of the court, on the 14th March, 1811. Cir- 
cular instructions to the zillah and city magistrates, on the treatment of pri- 
soners in public jails and hospitals, with rules to be observed on their dis- 
charge, were also issued by the nizamut adawlut on the 4th January, 
1805, 17th April, 1810, 22d August, 1811, 21st August, 1812, 11th March, 
1813, 6th July, 1814, and Ist March, 1815; as detailed under the head 
abovementioned, in the printed collection of circular orders passed by the 
nizamut adawlut. Further instructions are contained in the same collec- 
tion, under the head Employment of convicts and of prisoners detained for 
security, as well as that of Ascape of prisoners ; and numbers 14, 21, 27, 
28, 30, under the head of Reports, prescribe reports on the health of the 
prisoners at each station to be furnished by the surgeon, at the periodical 
sessions of jail delivery, as well as quarterly, in the months of March, June, 
September, and December, for the information of the courts of circuit, and 
nizamut adawlut, No. 27 likewise directs a quarterly return of the sick, 
according to a form received from the medical board, to be forwarded to 
that board, by the surgeon, at all the civil stations where there are jails, 
through the superintending surgeon of the district: and with No. 28, the 
magistrates were furnished with forms of daily reports, fer the jail and hos- 
pital, to be made by the jailor and native doctor, for their own information of 
the actual state of the prisoners under their charge from day to day ; as well 
as to check abuses, and become a useful record of office. It does not appear 
requisite to specify the printed rules above noticed, more particularly in this 
place: but it is necessary to state at length the provisions of Regulation 14, 
1816, ‘* entitled, ‘ A regulation to provide more effectually for the manage- 
ment of the public jails; and to enable the magistrates to mainiain good 
order and discipline in these jails; as well as among the prisoners cmployed 
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on the public roads, or other public works. Also to place the jail at Ally- 

pore in the vicinity of Calcutta, under the inspection and control of the court 

of nizamut adawlut.” The preamble to this regulation is as follows: 

“ ‘Whereas rules for the better management of the public jails have been 

prescribed at different times, by the Governor General in Council, and court 

of nizamut adawlut ; and it is advisable to provide by a regulation for the 

due observance of such rules, as well as of any future rules, which may be 

sanctioned by Government for the same purpose, or for the treatment of pri- 

soners employed on the public roads or other public works ; and whereas it 
is necessary to vest the magistrates with authority to punish certain offences, 
when committed by prisoners under their charge or by the native officers 
employed in the custody of prisoners, who may not be subject to a military 
tribunal, with a view to maintain good order and discipline in the public 
jails, and other authorized places of confinement; and to enforce a due ob- 
servance of the prescribed rules for the employment of prisoners ; and where- 
as it is judged expedient to place the jail at Allypore in the vicinity of Cal- 
cutta, being the general receptacle of convicts under sentences of perpetual 
imprisonment and transportation, as well as of convicts sentenced to tempo- 
rary imprisonment and banishment, under the immediate inspection and con- 
trol of the court of nizamut adawlut ; the following rules have been enacted 
for the several purposes aforesaid, and shall be considered in force, from the 
time of their promulgation, throughout the several provinces immediately 
subject to this presidency.” § 2. “ The magistrates and their officers, who 
have charge of the public jails, shall be guided by the printed rules which 
have been prescribed by the Governor General in Council, or court of niza- 
mut adawlut, for the better management of those jails, and by such rules for 
the same purpose, as may be hereafter sanctioned by the Governor General 
in Council, and transmitted for the guidance of the magistrates by the court 
of nizamut adawlut.” § 3. ‘* The magistrates who have charge of prisoners 
employed on the public roads, or on other public works, shall in like manner 
be guided by any rules, for the treatment of such prisoners, which have been, 
or may be hereafter transmitted to them by the court of nizamut adawlut, 
with the sanction of Government.” § 4. “For the purpose of enabling 
the magistrates to maintain good order and discipline among the prisoners 
confined in the public jails, or other authorized places of confinement, and 
to enforce a due observance of the prescribed rules by the employment of the 
prisoners under their charge; they are hereby vested with authority to pu- 
nish, on a summary enquiry, the offences specified in the following section of 
this regulation.” § 5. “ First. A contumacious refusal to work, by any 
prisoner sentenced to hard labor, or though not so sentenced, who may be 
subject to labor, under any provision in the regulations ; or under the discre- 
tion declared to be vested in the magistrate by the orders of the court of 
nizamut adawlut, with respect to prisoners not exempted from labor by the 
sentences of the criminal courts ; and not incapable of bodily labor from age, 
sickness, or other infirmity. Second. Wilful neglect and indolence in the 
performance of any prescribed work, by a prisoner subject to labor, as de- 
scribed in the above clause; especially after previous admonition. Third. 
Wilful disobedience to any of the written rules for the observance of prisoners, 
and internal economy of a public jail, which may have been translated into 
the current language of the country, and suspended on a board, within the 
jail, for general information, as directed in the printed jail rules now in force. 
Fourth. Refractory behaviour by prisoners; such as resistance to the jailor, 
guards, or other public officers, in the regular discharge of their proper func- 
tions; abusive language to any such officers; and generally any culpable 
behaviour towards them, which may not involve a serious act of criminality, 
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such as cannot be duly punished by the magistrates, and should therefore be 
brought before the court of circuit. J'ifth. Any other instance of disorderly 
conduct by a prisoner; such as riot, Insurrection, attempt to escape, taking off 
or loosening or attempting to loosen, by filing, cutting, or otherwise, his own 
irons, or those of other prisoners, with a view to escape; conspiring with 
other prisoners for the purpose of insurrection or escape, or for any other 
criminal purpose; abusing or assaulting another prisoner, and generally any 
misconduct, committed by a prisoner, whilst in custody, which, under the 
regulations in force, or from its aggravated nature, may not exceed the com- 
petency of the magistrate, and therefore be more properly cognizable by the 
court of circuit.” § 6. ‘* First. The powers vested in the magistrates for 
the punishment of the offences specified in the preceding section, which, ona 
summary inquiry, may appear to have been committed by any of the priso- 
ners under their charge, are declared to be as follows ; due regard being had 
to the nature of the offence, the condition of the prisoner, and every other 
just consideration applicable to the case. Second. In cases of a contuma- 
cious refusal to work, or of wilful neglect and indolence in the performance 
of any prescribed work, within the first or second clause of Section 5 of this 
Regulation, the magistrate may cause the prisoner to be moderately correct- 
ed with a rattan ; and in the instance of a prisoner’s pertinaciously refusing to 
work, may likewise order his diet allowance to be reduced, in such degree as 


may be consistent with his support, until he shall perform the work required }\ 


from him. Third. The offences specified in the third, fourth, and fifth 
clauses of the preceding section, shall be punishable, according to the nature 
and circumstances of the case, by stripes with a rattan, not exceeding the 
general limitation prescribed for this mode of punishment by a magistrate, 
viz. thirty rattans, or by close, and as far as practicable, by solitary confine- 
ment; or when a prisoner may have attempted to escape, by the substitution 
of heavy fetters, for those in ordinary use, which are directed by the jail rules 
to be of a light and uniform construction ; by the temporary addition of neck- 
chains, of a moderate weight, when the prisoner may have been refractory, or 
turbulent, or guilty of any act of violence ; and in aggravated or emergent cases 
of this nature, by the further restraint of handcuffs, whilst such restraint, 
which is never to be imposed without necessity, shall appear to be requisite 
for the safeguard of the prisoner, or to prevent his doing mischief to others. 
§ 7. ‘* The powers declared to be vested in magistrates by this Regulation 
may, of course, be exercised by joint magistrates, and assistant magistrates, 
who are not stationed at the same place with the zillah or city magistrates, 
and who, under the general regulations, are invested with the authority of 
magistrates; with respect to prisoners under their immediate charge. ‘The 
zillah and city magistrates are further empowered to refer to their assistants 
at the sudder stations, any cases, within the provisions of this regulation ; 
observing the rule prescribed in Section 21, Regulation 9, 1807 ; viz. that 
the order of reference direct, whether the assistant is to submit his proceed- 
ings for the magistrate’s decision, or to pass his own determination on the 
case referred to him. If the assistant be authorized to determine the case 
referred to him, he is empowered to pass the same order as might have si 
passed by the magistrate, but his decision will be open to revision by ug 
magistrate, if the latter see cause for it, as provided in the section above saa 
with respect to all judgments passed by the assistant to a magistrate, who is 
not vested with the full powers of magistrate.” § 8. ‘ It shall not be neces- 
sary to make a detailed record of the evidence, or of any part of the ae 
ceedings held in the summary inquiries authorized by this regulation ; ae 
shall it be requisite to examine witnesses upon oath, except in aes iar 
serious nature, involving offences specifically provided for by the ge 
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rules in force for the administration of criminal justice. But a record shall 
be kept of every summary conviction, and punishment ; stating the name of 
the prisoner, the offence charged against him, the substance of the evidence 
and conviction ; or the magistrate’s personal view when the facts of the case 
may have taken place within his view ; and the punishment ordered, with the 
date of the order, to be signed by the public officer by whom it may be 
passed. The record so authenticated shall be kept ready for the inspection 
of the judge of circuit on his visiting the jail at the ensuing jail delivery ; 
that a reference may be made to it in the event of any complaints being pre- 
ferred by the prisoners. Should the judge of circuit see cause to disapprove 
the order of a magistrate, or his assistant, in any instance, he will notice the 
same to the magistrate, with any instructions which may appear necessary, 
and may be consistent with the regulations in force; or if the magistrate, or 
his assistant, appear in any instance to have been guilty of any gross neglect, 
or other misconduct, such as is required to be reported to the nizamut 
adawlut, by Section 63, Regulation 9, 1793, and Section 30, Regulation 7; 
1803, or by any other regulation in force, the judge of circuit, after 
calling for any requisite explanation, shall report the same accordingly.” 
§ 9. “ First. Section 6, Regulation 3, 1812, whereby all descriptions of 
watchmen subject to a cutwal or darogah of police, who may be proved guilty 
of gross negleet, or misconduct, in the discharge of their duty, are made 
liable to corporal punishment, not exceeding thirty stripes of a rattan, by 
sentence of the local magistrate, instead of fine or imprisonment, when the 
offender may appear a fit object of corporal punishment by stripes, and the 
magistrate shall be of opinion, that the infliction thereof will operate as a 
better example than the penalty of fine, or imprisonment, is hereby extended, 
under the same provisions and restrictions, to instances of gross neglect, or 
misconduct, in the discharge of their respective dutics, which may be esta- 
blished against any burkundaze, pyke, or other inferior officer, attached to a 
public jail, or employed in the charge of prisoners ; or generally in the per- 
formance of any public duty, under a magistrate, police darogah, or other 
person in charge of the police. Second. The magistrates shall be careful to 
prevent any maltreatment of prisoners, by any of the native officers attached 
to their respective jails, or in charge of prisoners employed on the public 
roads. All complaints of prisoners, against the officers having charge of 
them, shall be immediately inquired into by the magistrates ; and if proved 
to be well founded, the offenders shall be liable to immediate dismission ; 
besides a fine, not exceeding one month’s salary ; or imprisonment not ex- 
ceeding six months ; or when the offender may be a burkundaze, pyke, or 
other inferior officer, to corporal punishment with a rattan, in pursuance of 
the rule contained in the preceding clause. Zhird. It is not of course in- 
tended that the two foregoing clauses of this section should be considered 
applicable to any military guards, sepoys, or officers, or to persons of any 
denomination, who are subject to a military tribunal. In the event of any 
such persons being guilty of a neglect of duty, or other misconduct, involving 
an offence cognizable by a court martial, whilst employed in the custody of 
prisoners, the magistrate will continue to observe the rule prescribed for such 
cases in Section 10, Regulation 11, 1806."' § 10. “ Furst, If any convict, 


’ The rule here noticed is in addition to Section 6, R. 2, 1799, which provided 
that « all guards of whatever description, having the custody of convicts who escape, 
and who may appear, on the magistrate’s inquiry, to have been guilty of wilful neglect, 
are to be immediately dismissed from the public service ; and should any connivance 
or further criminality appear against them, are to be conimitted, or held to bail, ac- 
cording to the circumstances of the case, for trial before the court of circuit ; that ou 
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under sentence of imprisonment, shall, from his uniform good behaviour 

and industrious performance of the work assigned to him, or from his meri- 
torious conduct in preventing the escape of other prisoners, or rendering an 

other public service, appear to the magistrate, having charge of him, to de. 
serve a remission of the further punishment to which he may be liable under 
his sentence ; or of any part of it; a report of the circumstances of the case, 
with a copy of the sentence passed upon the prisoner, shall be transmitted b 

the magistrate to the court of nizamut adawlut; who are hereby declared 
empowered (except in cases of prisoners of State, which shall be reported for 
the orders of Government, in conformity with the principle of Section 3, 
Regulation 14, 1810) to remit the further punishment adjudged against the 
prisoner, in whole or in part, if there appear to be sufficient cause for it. 
Second. In cases of short imprisonment, adjudged by the magistrate, or his 
assistant, wherein the object would be defeated by the delay attending a re- 
ference to the nizamut adawlut, as directed in the above clause, the magistrate 
is empowered to order the discharge of a prisoner, who may appear to de- 
serve a remission of punishment on the grounds specified ; provided that his 
reasons for every such order be recorded on his proceedings, to be submitted 
when required for the information of the judge of circuit, who may hold the 
ensuing jail delivery.” § 11. “ The jail at Allypore, in the vicinity of Cal- 
cutta, being a receptacle for convicts under sentences of perpetual imprison- 
ment and transportation, as well as for other convicts under sentence of 
banishment, who are sent to that jail from all the zillah and city jurisdictions 
under this presidency, and it appearing expedient that the occasional inspection 
of this jail, for which special provisions are contained in the third and fourth 
clauses of Section 2, Regulation 14, 1811,' should be committed to the 
judges of the nizamut adawlut, the following provisions are enacted for this 


conviction they may receive the punishment which the law directs.” By Section 10, 
of Regulation 11, 1806, this provision is extended to guards in charge of prisoners 
who miay escape from their custody, whether before or after conviction; but is de- 
clared not applicable ‘* to military guards from the provincial battalions, (while such 
battalions continue subject to military law) or from any regular corps of the army. 
Whenever it shall appear to the magistrate, that a guard furnished from any of the 
regular battalions, from any provincial battalion, or from any other corps subject to 
martial law, has been guilty of wilful neglect in guarding the prisoners under his 
charge, or of connivance at the escape, or the attempt to escape, of any prisoner, or 
of any other act of a criminal nature, in the discharge of his duty, the magistrate shall 
cause the offender to be delivered over to the officer commanding the provincial bat- 
talion, or the detachment to which he may belong, with a charge in writing, that he 
may be tried, and punished, on conviction, by a court martial.” It is further directed 
chat the same mode of proceeding ¢* shall be observed, with respect to any other offence 
involving a breach of military duty, and properly cognizable by courts martial ; but 
shall not be held applicable to any criminal charge against such guards or other sepoys, 
whether belonging to the provincial battalions or regular corps of the army, which may 
not involve a breach of military duty, and the cognizance of which may therefore ap- 
pertain to the civil courts.” 

' The two clauses here referred to are as follow :—* Third. Persons sentenced to 
imprisonment for life, in the abovementioned jail, shall on no account be permitted to 
quit the area attached to the jail, for the purpose of being employed on the public 
roads, or for any other purpose, except in cases in which sickness or accidents may 
require that they should be taken to the hospital attached to the jail, and they shall be 
uniformly relodged within the jail whenever their health may admit. Fourth. Persons 
sentenced to imprisonment for life in the jail at Allypore, shall be employed in the 
manufacture of articles for which a constant demand may exist at the presidency, or in 
such other labor as the superintendent of the jail may direct, subject of course to any 
instructions with which he may be at any time furnished on the question by the Go- 
vernor General in Council.” 
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Section 12. purpose.” § 12. “ Férst. So much of Section 62, Regulation 9, 1793, as 
ie ee directs that the judges of circuit shall visit the zillah jail of the twenty-four 

rgunnahs once in every three months, or oftener, if they think proper, and 
ere Issue to the magistrate such orders as may appear to them advisable for the 
performed by better treatment and accommodation of the prisoners, shall not be hereafter 


one of the considered applicable to the jail at Allypore, under charge of the magistrate 
sieges it adew. Of the suburbs of Calcutta. “Second. The duty abovementioned, with respect 


Int. nis, _ tthe jail at Allypore, shall be performed by one of the judges of the nizamut 
The foregoing Adawlut ; either in rotation, or in such manner as may, from time to time, be 


section not determined by the judges of that court.” § 13. ‘The foregoing section is 


strict the au- NOt meant to restrict the authority, or alter the established duties of the Cal- 


cenity of the cutta court of circuit, with respect to the proper zillah jails of the zillah de- 
of circuit, with nominated the suburbs of Calcutta, in pursuance of Regulation 14, 1814; 
‘rapes oe and which are distinct from the Allypore jail. Nor is it intended to affect 
jails of the snb- the powers and functions of the court of circuit, with regard to any of the 
urbs of Cal- prisoners under the charge of the magistrate of the suburbs of Calcutta, ex- 
What prison- cept such as are confined in the Allypore jail, referred to in the third and 


tRinteniarur fourth clauses of Section 2, Regulation 14, 1811; or are considered to be- 


the preceding Jong to that jail, though employed on the public roads, or other public works, 
Section 14,  wAder the direction of the magistrate of the suburbs of Calcutta.” § 14, “It 


All prisoners is further hereby explained that nothing in the present regulation is meant to 
of the mags. alter the established jurisdiction of the court of circuit, with respect to the 


trate subjectto ty; 4 : : os 
trate subject to trial of serious offences, committed by prisoners in the Allypore jail, or by 


court of er- any other prisoners under charge of the magistrate of the suburbs of Cal- 

cuit, for seri- cutta ; the cognizance of which, on commitment by the magistrate, may be- 
long to that court, under the regulations in force.” 

R.9,1793,§27; Subsistence money, at an established rate, is allowed to all prisoners from 

ni 5 183) the time of their apprehension to the date of their discharge.’ For the main- 

Subsistence tenance of prisoners who have been some time in confinement, until they can 


ney allowed . ivell 
10 prsoners.. Obtain employment, or procure for themselves some other means of liveli- 


R.1,1703,625, hood, the magistrates are authorized to pay to all persons released from jail, 
a 00 ° > ° 
25. after an imprisonment of six months, or upwards, under sentence, and who 


Persons con- 1 i i 
perso“s con- may appear to be in need of such assistance, a sum, not exceeding five ru- 


months to re- pees, Sufficient to maintain them for one month. The magistrates are further 


ciaintee their authorized to pay to all prosecutors and witnesses, who may appear to be in 
sum, not ex- need of such assistance, a daily allowance of two annas each, during their 


ceeding five + tp 2 f ° 
capes: attendance on the court of circuit ;* including also as many days as may be 


R.9,1798,¢26; sufficient to come from, and return to, their respective houses. In addition 


ane -6,1803, to these payments, the magistrates were empowered by Section 24, of Regu- 


Allowance to lation 9, 1793, and Section 23, of Regulation 6, 1803, to give a reward of 


d - ® « . 
caters andwit. teR Sicca rupees for every decoit, or robber, that might be apprehended and 


nesses, duing delivered into their custody, to be paid on the conviction of the offender. 


ance on the 
caurt of en- ‘. ‘ . : 
enit. 1 Two and a half puns of cowries, or cucha pice, per diem, are the usual allowance. 


ne Monas: But it may be reduced to two pice, or puns, or raised to three pice or puns, (about 
and other 1e-. three quarters of an anna) when the magistrate may judge it proper, on consideration 
gulations, ane of the cheapness or dearness of provisions. A blanket and some other articles of bed- 
ding and clothing are also provided for each convict. 
* This allowance is also occasionally paid to indigent prosecutors and witnesses attend- 
ing the inquiry into criminal charges before the magistrate. But on the 16th July, 1811, 
the magistrates were instructed, by a circular order from the nizamut adawlut, to restrict 
the payments of the stated allowance to such prosecutors and witnesses, attending the 
sittings of the courts of circuit, as are really indigent ; especially when they may not 
have = long detained from their usual occupations. ‘The statement of sums paid 
by the magistrate on this account, at each session of jail delivery, is also usually at- 
tested by the judge of circuit. 
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And a similar reward to police officers, by whom a robber, or in some cases 

a thief, might be apprehended, was authorized, on conviction of the offender, 

by Section 18, Regulation 22, 1793; Section 17, Regulation 17, 1795; 

Section 18, Regulation 35, 1803; and Section 13, Regulation 14, 1807, 

But objections having been found to the payment of a fixed reward, as liable 

to abuse, and being also too indiscriminate ; the rules abovementioned were 
rescinded by Sections 18, and 14, of Regulation 16, 1810; and the fol. 
lowing rules substituted in Sections 15 to 18, of that regulation :— 
§ 15. ‘ Rewards for the apprehension of proclaimed robbers, which may 
have been sanctioned by the court of nizamut adawlut, or by the Governor 
General in Council, in pursuance of Section 3, Regulation 9, 1808, will be 
payable, as therein provided, on the delivery of the person proclaimed to the 
zillah or city magistrate, by whom the proclamation may have been issued, 
or to any police darogah within the jurisdiction of such magistrate. It is 
hereby further declared, that if the person so proclaimed be apprehended in 
any other jurisdiction, and be delivered up to the magistrate of the jurisdiction 
in which he may be apprehended, or to any police darogah in such juris- 
diction, the reward advertised shall be payable on such delivery, in like man- 
ner as if the proclaimed person had been delivered up to the magistrate, by 
whom the proclamation was issued.” § 16. “In cases of gang robbery, 

murder, or other heinous crime, when the offenders may not be known, and 

consequently it may not be practicable to proceed against them by proclama- 

tion, in pursuance of Section 3, Regulation 9, 1808, if it appear advisable to 
the magistrate of the jurisdiction, in which the crime may be committed, to 
offer a reward for the discovery of the offender, or offenders, he shall report 
the same with a statement of the circumstances of the case, to the court of 
circuit of the division, and shall specify the reward which he may judge 
sufficient. The court of circuit, on consideration of such report, if it appear 
proper to offer a reward, may authorize-the same to such amount as shall be 
deemed sufficient, not exceeding, in any case, the sum of one hundred sicca 
rupees for a sirdar, or leader of a gang, and twenty rupees for each of the 
inferior offenders that may be discovered, and apprehended in consequence. 

In any case which may appear to the court of circuit to require a larger re- 
ward, the magistrate’s report shall be forwarded by the court of circuit to 
the court of nizamut adawlut, with their opinion of the reward that should 
be offered; and the court of nizamut adawlut may authorize such reward 
as shall appear sufficient, not exceeding the sum of five hundred sicca rupees, 
for a sirdar, or leader, and one hundred rupees for each of the inferior 
offenders. If these rewards appear to be, in any case, insufficient, the court 
of nizamut adawlut shall report the same for the consideration and orders of 
Government.” § 18, “ All specific rewards which may have been duly 
sanctioned by the courts of circuit, the court of nizamut adawlut, or the Go- 
vernor General in Council, under the preceding section, shall be payable on 
the conviction of the offender or offenders, before the court of circuit. The 
courts of circuit are also hereby empowered to direct the payment of any part 
of the specific rewards authorized, although the persons apprehended may 
not be convicted of the crimes charged against them, if from proof of their 
notorious bad character, and the whole of the evidence, there appear to be 
ground of presumption, that the information given against the prisoners, was 
well-founded, although there may not be sufficient proof for conviction. 
Provided further, that it shall be competent to the court of circuit to with- 
hold, and prohibit the payment of the whole, or any part, of the specific re- 
wards, offered under the preceding section, although the persons informed 
against and apprehended may be convicted, if it should appear on the trial 
that any improper means have been taken by the informer with a view to the 
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conviction of the accused, or that the latter has suffered any maltreatment 
from the former, or from any person under his influence.” § 18. ‘* In cases 
wherein any meritorious service may have been rendered by police officers, 
or others, in the apprehension or discovery of public offenders, for whom 
no specific reward may be payable to the person or persons who have 
performed such meritorious service, the courts of circuit, on due consideration 
of the service rendered, the exertions made, and any expense incurred, in the 
performance of it, are authorized to direct the payment of such remuneration 
as may be considered adequate, not exceeding the sum of one hundred rupees 
for a sirdar, and ten rupees for an accomplice. If a larger reward be deemed 
proper, a report of the case shall be made to the court of nizamut adawlut, 
who are authorized to direct the payment of any sum not exceeding five 
hundred sicca rupees: If, in any case, it appear proper to grant a higher 
reward or compensation than five hundred rupees, the court of nizamut 
adawlut shall report the same for the consideration and orders of Go- 
vernment.” 

Regulation 9, 1808, which is adverted to in Sections 15 and 16 of Regu- 
lation 16, 1810, above cited, is entitled, ‘* A regulation for the apprehension 
of persons concerned in the offence of gang robbery, and especially the sir- 
dars or leaders of gangs of decoits.’ The preamble and enactments, of this 
regulation, are, as follow :—‘‘ Regulations have from time to time been 
enacted for the apprehension and punishment of persons concerned in the 
commission of decoity or gang robbery ; a crime, which has prevailed for a 
very long period in several of the districts within the province of Bengal. 
The continued prevalence, however, of that atrocious offence in some of the 
districts, and the importance of suppressing a crime so injurious to the peace 
and happiness of the community, render it necessary that further provisions 
should be adopted, to facilitate the apprehension of the sirdar decoits, to 
whose influence and ascendancy over their respective gangs and accomplices 
the existence of this serious crime is chiefly to be ascribed, and also to facili- 
tate the apprehension of other persons concerned in the commission of such 
offences. With this view it is essential to call forth the active exertions of 
all persons possessing by their situation the means of aiding in the apprehen- 
sion of offenders of that description. To promote the attainment of so im- 
portant an object, it has been deemed advisable, on the one hand, to establish 
personal security and indemnity, together with suitable rewards, for such per- 
sons as may afford active assistance in bringing offenders of the above descrip- 
tion to punishment ; and on the other, to prescribe adequate pains and pe- 
nalties for such persons as, possessing the means of affording assistance towards 
the prevention of a crime so injurious to the peace and happiness of society, 
shall neglect to employ them to that end: the following regulation has in 
consequence been passed by the Governor General in Council, to be in force 
from the period of its promulgation, throughout the territories immediately 
dependent on the presidency of Fort William.” § 2. ‘* Whenever the ma- 
gistrate of a zillah or city shall have certain information, that any person 
residing in or resorting to any place or places within the limits of his juris- 
diction, has been actually concerned in the commission of the offence of de- 
cotly or gang robbery, or that the notoriety of any such person having been 
guilty of, or concerned in, the commission of such offences, is sufficiently 
established to render his apprehension essential to the peace and tranquillity of 
the district, and the magistrate shall be of opinion that the ordinary process 
prescribed for the apprehension of public offenders would be ineffectual, he 
shall report the circumstances of the case to the nizamut adawlut, with his 
opinion and the grounds thereof; stating at the same time the amount of the 
reward which he would recommend to be offered for the apprehension of the 
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person in question.”” § 3. “‘ On the receipt of the magistrate’s report, the 
nizamut adawlut will determine whether the degree of notoriety and the dan- 
gerous character of the person accused, or the aggravated nature of the 
offence alleged against him, be such as to warrant the measures herein pre- 
scribed for his apprehension, and for his punishment in case of contumacy. 
In such case, the nizamut adawlut is hereby empowered to authorize the offer 
of such reward as they may deem adequate for the apprehension of the person 
accused, not exceeding however, in any one instance, the sum of rupees five 
hundred, without the special authority of the Governor General in Council. 
The nizamut adawlut shall at the same time direct the magistrate to issue a 
proclamation, to be affixed at his own cutcherry, and at the several police 
thannahs within his jurisdiction; and to be published by beat of drum at the 
towns in which they are situated. ' 


“ Whereas supposed to be an inhabitant of ,» about 

years of age, (here describe his person if it be known) by profession a 

(or as many of these particulars as can be ascertained) stands accused before 
the magistrate of , of (here specify the offence.) It is therefore here- 
by proclaimed, by the special orders of the court of nizamut adawlut, that 
the said , is required and commanded to appear before the magistrate 
at the cutcherry of this zillah (or city,) to answer to the matter alleged 
against him, within the period of two months from the date hereof; in de- 
fault of which, the said , will be deemed guilty of the crime of which 
he stands accused, and will in consequence be liable to be imprisoned and 
transported for life. It is also hereby proclaimed, that all persons whosoever 
are authorized and required to apprehend the said , wherever he may 
be found: and any person or persons who shall, under the authority hereby 
given, apprehend the said , and shall deliver him in safe custody, to the 
magistrate of this zillah (or city) or to any police darogah within the jurisdic- 
tion of this court, shall be entitled to receive the reward of rupees 

from Government. It is also hereby notified, that any person aiding or har- 
bouring the said , will be personally subject, on conviction, to fine, 
imprisonment, and confiscation of property, under the provisions of Regula- 
tion 9, 13808.” 


——_— 


“ 


: Seal 
lof the Court:! 


 Foujdarry Adawlut, the 18 


» correspond- 
. ing with the (zra current in the zillah or city).” 


(Signature of the magistrate.) 


’ On the 24th February, 1810, the court of nizamut adawlut, at the suggestion of 
Mr. T. Brooke, senior judge of the Bareilly court of circuit, instructed the magistrates 
to adopt the following measures, in addition to those prescribed in the regulation cited, 
for the more general promulgation of the proclamation therein directed, viz. “ that a 
copy of the proclamation be affixed at the collector’s cutcherry, and that the collector 
be directed to transmit copies to his tehseeldars, to be aflixed by them at their cutcher- 
ries. It is also to be an invariable rule, to have the publication made by beat of drun. 
in the town, village, or place, where the person or persons proclaimed, or their fami- 
lies, have their residence. Ifa market be held at the place, or where the thamadar 1 
stationed, the publication to be made on a market day, at the time of day when the 
people assemble in the greatest number; or, if no market be held, the publication t 
be made by beat of drum at three different times, at the distance of a week betw tu. 
each publication.” (See further rules for police officers in Section 26, Reg. 20.520, 
The magistrates were also instructed, on the 18th April, 1815, whenever they may 
propose the offtr of a reward for the apprehension of persons suspected of having been 
concerned in robbery, or other heinous offence, especially when they maj consulcr it 
necessary that such reward be accompanied with a proclamation, as provided for in 
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§ 4. “ The magistrate shall transmit copies of the proclamation issued by 
him, under the foregoing section, to the magistrates of any of the adjacent 
zillahs or cities, in which he may consider it probable that the proclaimed 
person may have concealed himself, that the same may be published through- 
out their respective jurisdictions.” § 5. “Should the person proclaimed, 
under this regulation, appear before the magistrate, or be apprehended within 
the period limited in the proclamation, the magistrate shall proceed against 
him as prescribed by the regulations already in force.” § 6. ‘If the pro- 
claimed person shall appear, or be apprehended, at any period after the expi- 
ration of the time limited, he shall be proceeded against in the following man- 
ner.” § 7. ‘The magistrate shall take such evidence, and hold such pro- 
ceedings as he may judge necessary, for the purpose of identifying the person 
of the prisoner; and having established his identity, shall afford to the priso- 
ner an opportunity of offering any plea which he may deem proper, why the 
sentence specified in the proclamation, directed in Section 3, should not be 
pronounced against him, without trial ; recording the names of any witnesses 
mentioned by the prisoner in support of his allegations. The magistrate shall 
then commit the prisoner to jail, and shall cause the witnesses named by him 
for the above purpose, as well as the persons necessary to prove the identity 
of the prisoner, the due publication of the proclamation prescribed by Sec- 
tion 3, with the return made to it, and the time and manner of the prisoner’s 
apprehension, to be in attendance along with the prisoner, at the next en- 
suing sessions of the court of circuit; and shall at the same time lay before 
the court the whole of his proceedings in the case.” § 8. ‘¢On the prisoner's 
being brought before the court of circuit at such ensuing session, the judge of 
the court, before whom it may be holden, shall again afford to the prisoner 
an opportunity of urging his reasons why the sentence presctibed by this 
regulation should not be pronounced against him without trial. The judge 
shall also examine the witnesses who may be in attendance, under the direc- 
tions contained in the preceding clause, and whose evidence may be deemed 
necessary to establish the identity of the prisoner ; the due publication of the 
proclamation, with the return made to it; and the time and manner of the 
prisoner’s apprehension. Should the judge be satisfied, from the proceedings 
held by him, that the prisoner has not incurred the penalties prescribed by 
this regulation, he shall suspend passing any sentence on the prisoner. On 
the contrary, if the judge should be satisfied of the identity of the prisoner, 
and of his contumacy in not appearing before the magistrate within the pre- 
scribed period, he shall adjudge the prisoner to be imprisoned and transport- 
ed for life, forwarding the whole of the proceedings, in either case, to the 
nizamut adawlut, who will pass such sentence or orders thereupon, (in con- 
formity with this regulation) as the circumstances of the case shall appear to 
warrant.”” § 9. ‘“ Nothing herein contained shall preclude the nizamut 
adawlut from mitigating the sentence passed on a prisoner, under this regula- 
tion, whenever that court shall see sufficient ground for so doing.” § 10. 
“A conviction under the above provisions shall not exempt a prisoner sc 
convicted from being brought to trial on any specific charge of any other 
crime or offence, the nature of which may be such as to render him liable to 
an equal or greater punishment under the regulations. Whenever a charge 


Section 3, Regulation 9, 1808 ; * to be careful, in addition to a full report of the cir- 
cumstances of the case, as prescribed by Section 2 of that regulation, to submit copies 
of their proceedings ; or such parts of them as may be sufficient to show the ground: 
and evidence on which the person, or persons, proposed to be proclaimed, or for 
whose apprehension a reward is proposed, are considered to have been concerned in 
the commission of the offence.” 
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of this nature shall be preferred against a prisoner so convicted, whether 

before or subsequently to his being apprehended, or shall arise from any pro- 

ceeding held against him, and there shall appear to the magistrate sufficient 

grounds for so doing, he shall bring the prisoner to trial on such charge 

before the court of circuit under the established rules, as soon as may be prac. 

ticable after the prisoner’s surrender, or apprehension. The court of circuit 

or nizamut adawlut may also respectively direct, that the prisoner be brought 

to trial on any specific charge not being that for which he has been proclaim. 

ed, should either of those courts see grounds for doing so, from the proceed- 

ings before them.” § 11. * It being the duty of all classes of the commu- section 11 
nity to aid in the apprehension of persons charged with the commission of Al! pusom | 
public crimes and offences ; all zemindars, talookdars, and other proprietors of ford asst. 
lands, whether malgoozarry or lakheraje, all sudder farmers and renters of ahd dense 
land of every description, all dependant talookdars, all naibs and other local such offenders 
agents, all native officers employed in the collection of the revenues and Wwudin 
rents of lands on the part of Government, or of the court of wards, and slaying such 
generally, all persons of whatever description, are hereby required to afford Proclatmed 0! 
every practicable assistance in the apprehension of such offenders, particular. deemed guilt 
ly of the notorious criminals described in this regulation, both during “” 

the period specified in the proclamation, and subsequently to that period, 

should they still have evaded the pursuits of justice. It is hereby at the same 

time declared, that if any person in his endeavours to apprehend a proclaim- 

.ed offender for whose apprehension a reward has been offered, should wound 

or slay him in consequence of his standing on his defence or flying, the 

person so wounding or slaying the criminal, shall be deemed entirely 

guiltless with respect to that act; in like manner as any person pursuing a 

robber or murderer immediately after the commission of the crime, or resist- 

ing him during his attempts to perpetrate the offence, is held guiltless if he 

wound or slay the criminal in endeavouring to apprehend him.” § 12. ‘* Al] Sccton 12, 
zemindars, talookdars, and other proprietors of lands, whether malgoozarry ers and at 
or lakheraj, all sudder farmers and under-renters of land of every descrip- ene or the 
tion, all dependant talookdars,’ all naibs and other local agents, all native nne vfliuers al 
officers employed in the collection of the revenues and rents of lands on the Sorsiament, 
part of Government, or of the court of wards, are hereby declared (in addi- for early and 
tion to the responsibility attaching to them by the existing regulations with Pumttual com 
respect to robberies in general) especially accountable for the early and punc- intelhgen« 
tual communication to the magistrates and police darogahs, either publicly or such proclam 
secretly, as the informant may judge proper, of all intelligence which they «« offenders, 
may obtain respecting the resort of any proclaimed decoit to any place within jot to divulge 
the limits of the state or farm, held or managed by them; and the magistrates vecietintelh 
are hereby strictly enjoined not to divulge any secret information communi- “*"“* 
cated to them on this subject, which may eventually affect the personal 

security of the informant.” § 13. “Ifa magistrate shall have grounds to section 13 
believe that any person, of the description of those specified in the pre- Fee aus 
ceding section, shall have neglected to give due information to the magistrate hovementicx 
or the police darogah, of the resort of any proclaimed decoit to any place ¢U low (0 hv 
within the limits of the estate or farm held or managed by such person, the negitt ot av 
magistrate shall call upon him to answer to the charge; and if it shall appear ms dum 
upon a full and impartial enquiry, that the person accused has been actually Lstcated to 
guilty of the neglect ascribed to him; the magistrate shall sentence the oifen- Gavel oe se 
der to pay such a fine to Government, and to suffer imprisonment for such ess, of stole 
a period of time, as he may deem proportioned to the offence, not excceding Tyg y 7 
however, the limitation prescribed by Section 19, Regulation 9,18C , VIZ. 1511 
imprisonment for six months, and a finc of two hundred rupees, commutable, 


if not paid, to imprisonment for a further period not exceeding six months 
3E 
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longer.” § 14, “Ifa magistrate shall have grounds to suspect that any 
person, of the description of those mentioned in the preceding sections, has 
afforded any actual assistance in harbouring a proclaimed decoit, subsequently 
to the promulgation of the proclamation ; that is, if such person shall be sus- 
pected of having afforded to the said decoit lodging, money, grain, or other 
supplies, or that he has committed any other overt act, tending to aid the 
offender in his depredations upon the community, or to evade the pursuits 
of justice ; or that he has received any present or nuzzer, either in money or 
goods, from the said offender ; the magistrate shall call upon the person sus- 
pected of having so offended for his reply ; and if it shall appear upon a full 
and impartial enquiry, that he has been actually guilty of the serious offence 
ascribed to him, the magistrate, in addition to the punishment mentioned in 
the preceding section, shall adjudge the estate or farm held by him (suppos- 
ing him to be a sudder zemindar, talookdar, or farmer) forfeited to Govern- 
ment. Provided, however, that previously to carrying the judgment of forfei- 
ture into execution, the magistrate shall submit his proceedings on the sub- 
ject to the court of the nizamut adawlut, who will confirm or annul the judg. 
ment so passed, according as they may be of opinion, that the charge has becn 
duly established or otherwise ; provided, moreover, that in the event of their 
confirming the judgment, the nizamut adawlut shall report the case to the 
Governor General in Council ; at the same time stating their opinion, whether 
the forfeiture should be enforced or remitted, or commuted toa fine.” § 15. 
“ Should the person convicted of the offence, mentioned in the preceding 
section, not be a proprietor or sudder farmer of land, the magistrate shall 
sentence him, in addition to the punishment noticed in Section 13 of this 
regulation, to such further fine and imprisonment as he may deem propor- 
tioned to his offence; but previously to carrying such further judgment into 
effect, the magistrate shall submit his proceedings to the nizamut adawlut, 
who will finally confirm, amend, or rescind the decision, as may appear 
to them to be just and proper. Should the person so offending be also an 
officer of Government, the nizamut adawlut will at the same time take into 
their consideration whether he should not be dismissed from his office; and 
if so, will adopt the necessary measures for that purpose, under the provisions 
of the general regulations.” § 16. ‘* A separate register shall be kept by 
the magistrates of all sirdar decoits or other persons proclaimed under the 
present regulation, according to the following form : 
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§ 17. “ A copy of the foregoing register shall be transmitted, duly revised, 
on the Ist of each month to the court of nizamut adawlut. A transcript of 


it shall likewise be at all times suspended in the cutcherry of the magistrate, 
in order that the public may be full apprised of the names of proclaimed 
decoits; whether the period limited in the proclamation for their surrender 
be past or yet unexpired.” 
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Numerous robberies and other serious crimes having been committed b 
different classes of persons, ordinarily known by the appellation of dakoits in 
the lower provinces, or of cozauks, thugs, and budheks, in the upper pro. 
vinces, and there being grounds to apprehend that some of the zemindars, 
and other landholders, instead of aiding in the suppression of offences so 
injurious to society, had countenanced the offenders, with the view of secur. 
ing exemption from their depredations, or participating in their plunder, 
rules almost exactly corresponding with Sections 12, 13, 14, and 15, of Re. 
gulation 9, 1808, were enacted in Sections 2, 3, 4, and 5,' of Regulation 6, 
1810, for defining the penalties to which zemindars and others shall be sub- 
ject for harbouring robbers of any description ; or neglecting to give early 
information to the magistrates and police darogahs, ‘ of all intelligence which 
they may obtain respecting the resort to any place within the limits of the 
estate, or farm, held or managed by them, of any person or persons of the 
different classes of people ordinarily known by the appellation of dakoits, 
cozauks, thugs, or budheks ; or of any other description of robbers.” * 


’ 


1 The only material variation is in this section, which directs that, if the person 
offending be an officer of Government, the nizamut adawlut shall ¢ order him to be 
dismissed from his office; and shall further report to the Governor General in Coun- 
cil, whether it appear expedient that the offender should be declared incapable of again 
serving Government in any public capacity.” 

* Dakoits (or dukyts) have been sufficiently mentioned in a former part of this Analysis. 
Cozauks are armed horsemen ;:and special rules for the suppression of robberies by 
them, in the ceded and conquered provinces, were enacted in Regulation 2, 1810; which 
provided for the seizure of all armed horsemen, of the denomination referred to, who 
might not be licensed by the zillah magistrates. This regulation was however re- 
scinded, by Section 3 of Regulation 15, 1812; as being no longer necessary. The 
budheks and thugs aré described in the following observations, extracted from an offi- 
cial report by Mr. John Shakespear, Acting Superintendent of Police for the western 
provinces, dated the 80th April, 1816; and circulated for the information of the 
magistrates, by order of the Governor General in Council, on the 30th August, 1816. 

«© The most heinous robberies committed in these provinces are perpetrated by 
gangs of Budheks and Shoghal Khors, ‘These gangs are almost exclusively settled in 
the district of Ally Ghur, and in that part of the territory of the Newab Vizier, bor- 
dering the district of Goruckpoor. After much inquiry I am disposed to believe that 
the Budheks of Ally Ghur, and the Shoghal Khors of Burraitch, are connected with 
each other ; and are one and the same people ; the name constituting the sole distinc- 
tion. Exclusive of the Shoghal Khors established in the country of the Newab 
Vizier, the following tribes of jackal eaters are notorious in the western provinces :— 
ist, Budheks,—2d, Koonjur,—$d, Geedeca,—4th, Boureea,—5th, Harboora. All of 
these subsist by robbing, and are more or less attached to a vagrant life, cating the 
ilesh of jackals, lizards, &c. When stationary, they commonly reside with their fa- 
milies in temporary huts, constructed of reeds and leaves, and erected in jungles and 
plains. The term Budhek is said to be derived from the Shanskrit word « Budh,’ 
‘‘ destruction.” ‘The following distich is taken from a Hindee author :— 


“ Hit unhit sub hot hyn, Toolsee door dinpae, 
“ Budheo, Budhek migban te roodhrke det butae.” 


Which may be rendered— 


t) Toolsee, friends become enemies in the days of misfortune; even as the blood of the stricken deer 
serves as a guide to the Huntsman (destroyer). 


«© The Budheks of Ally Ghur and the Shoghal Khors of Goruckpoor are outcasts of 
Mosulman as well as Hindoo tribes ; the majority however are Rajpoots The re- 
cords of this office show a subdivision of classes amongst the Budheks, as the Svodur- 
kee, Doodhadhul, Jarun, Danpee, Bhiptee, Budharah, Powar, and Chowhan, the two 
jast of which are also the distinguishing names of Rajpoot tribes. 

“ The Budheks are divided into separate gangs, each consisting of from tlurty to an 
hundred followers, headed by a jummadar ; and these gangs occasionally unite for the 


purpose of carrying on their depredations with greater certainty of success and dis- 
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The provisions of Section 13, Regulation 9, 1808, above stated, were ex- 
tended, by Section 10, of Regulation 1, 1811, to all zemindars and other 


patch. They are commonly protected by zemindars, who support their families during 
their absence, and assist them when they are apprehended and get into trouble; be- 
coming security to the police for their future good behaviour, and employing them 
ostensibly as ryots ; but, in fact, harbouring and encouraging them in their predatory 
habits, fur the sake of the proportion of plunder which they invariably receive. They 
are also frequently supported by petty Mahajuns, who advance them money at an ex- 
orbitant interest. 

«© Some of the Budheks share such booty as they obtain; others receive a monthly 
stipend of two or three rupees from their jummadars, who also feed and maintain 
them at a considerable expense, supplying them with spirituous liquors, of which they 
drink inordinately. ‘The jummadars have generally considerable sums of money at 
their command, either for immediate expenditure, or for obtaining their release by 
bribery, when apprehended. 

« Formerly numbers of Budheks infested different parts of the districts of Allyghur, 
Etawah, Furruckabad, and Agra. At present those residing in the Company's western 
provinces are settled on the estates of the chieftains of Moorsan, Hatras, &c. in 
Allyghur, and some few in the district of Agra. The rest are established in great 
numbers in pergunnahs Atroula, Bulrampoor, and Burraitch, in the north east quarter 
of the territory of the Newab Vizier, and also in the vicinity of Gohud, Gwalior, 
Bhurtpoor, and the country to the westward of Dehli. The gangs generally make 
excursions once a year, in the prosecution of which they journey several hundred miles. 
Those in Allyghur have been known to range to Suharunpoor, Hurdwar, Lucnow, 
Allahabad, Benares, and Jyepoor; and those in Burraitch to Chuprah in the district 
of Sarun, to Huzaree Bagh in Ramghur, and to Allahabad, On some occasions they 
travel separately, and meet at a given spot, or they follow one another in detached par- 
ties, in which case they fasten shreds of cloth to trees, or pile up mounds of earth or 
dung, as marks to guide those of their brethren who follow their footsteps. They 
travel, not unfrequently, disguised as fakeers or pilgrims, with the water of the Ganges, 
carrying in their kauwurs, or caskets, heads of spears to arm themselves; and food for 
their subsistence. At other times their jummadars journey through the country as 
merchants; accompanied by their gangs, and women as servants; with camels, carts, 
tents, and doolies. Previously to their commencing these expeditions, they send out 
their spics, disguised as religious mendicants, commonly as byragees, to obtain intelli- 
gence in any town or city where they may determine to proceed. It is the business of 
these spies to gain correct information regarding the hoards of cash or jewels in the 
houses of merchants and others, or respecting dispatches of treasure. In the principal 
cities are to be found persons styling themselves jummadars, who supply the bankers 
and merchants with hired peons, for the safe-guard of treasure or merchandise. Some 
individuals of this description have been observed to rise to great opulence in a short 
time. In several confessions of Budheks, apprehended in Furruckabad, Sarun, and 
other places, it is stated that the Budhek spies collude with these jummadars ; and 
instances are mentioned of the Budheks having themselves been hired out by these 
jummadars, to serve as peons for the protection of the treasure which they intended to 
plunder. The surrafs and mahajuns, whether from false economy, or from careless- 
ness, usually send their money under very insufficient escorts; and it is a common 
practice to attempt to remit and conceal a dispatch by sewing up the money in the 
clothes of the peons. When the spies have obtained information, they prepare bam- 
boos, as shafts for spears, which they bury under ground, with torches for the use of 
the gang. They endeavour also to arrange for the reception of the gang, on their 
arrival, with some zemindar or local resident, with whom they may have been formerly 
acquainted ; or they select some retired jungle or ravine where they may remain con- 
cealed till the time of action. On the arrival of the gang the jummadar arranges his 
plan with the spies. They then quit their place of concealment, dig up the bamboos 
and torches, and fixing on their spear heads, proceed, as early in the dusk of the even 
ing as possible, that they may have the night before them for retreat. If a house is to 
be robbed, they station men to guard all the approaches, whilst they effect the robbery ; 
and they invariably murder or wound all who come in their way. They are equally 
sanguinary with the guards escorting treasure; and frequent instances have occurred 
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landholders, or farmers of land, their local agents, and native officers of Go. 
vernment employed in the revenue department, who may neglect to give 


of Sepoys having been surprized and butchered at night. In the doolies they carry of 
their wounded, as women, with the purdahs down; and as in some of these robberies 
hujjams, or village barber-surgeons, have been apprehended with the gangs, it is pro. 
bable that these persons accompany to dress their wounds. Immediately the robbery 
is effected, they travel the whole of the night, in the direction of their homes, with 
great rapidity ; and divide their booty on the following day, at the first favorable spot , 
when they separate, and return to their places of abode by different routes. 

« The class of Shoghal Khors, called Koonjurs, are said to have formerly been very 
notorious as decoits. There are, however, very few of this class remaining in the 
western provinces ; and those, for the most part, earn a livelihood by the manufacture 
of cord, baskets, and by cutting wood, &c. &c. The Boureea and Harboora classes 
of Shoghal Khors are particularly squalid, and scarcely human in their appearance. 
The greater part of them have, from time to time, been expelled from the Company’s 
territories, but there are still many remaining ; and numbers frequently make tem- 
porary incursions from the Mahratta States. ‘These are the men who follow camps, 
and are particularly expert in cutting into, and stealing from, tents. They are not so 
notorious as gang robbers, as famed for their skill as thieves and cut-purses ; robbing 
in crowds of people, and passing the stolen property from one to another, and prac- 
tising other similar tricks to prevent detection. 

‘¢ The Geedeeas are similar in their habits to the two classes last mentioned ; and ar 
likewise famed for imitating the noise of animals, when they approach to rob, and for 
disguising themselves in skins to avoid detection. 

« Of these classes, the Budheks are by far the most numerous and destructive to the 
peace of the country; and the circumstances under which they rob, combined with 
the precautions which they take, by giving two or three names to each individual, and 
using a cant, peculiar to themselves, render it extremely difficult to bring them tc 
justice. 

a 

«© Much scepticism still prevails regarding the existence of any distinct class of 
people who are designated Z’hugs. Persons have been apprehended, tried, and con- 
victed, for highway robbery and murder, under circumstances similar to those which 
distinguish the crimes of this description ascribed to the Thugs ; but no instance has 
come to my knowledge of any individual having been convicted of highway robbery 
and murder, against whom it has been established that he was a professed Thug, whc 
earned a subsistence by the commission of this crime. The result of such inquiries as 
I have rade upon this subject, leaves however little room for doubt that there are at 
present persons residing in the Company’s territories, who practise this species of rob- 
bery as a profession. Various confessions in this ofice show, that regular societies of 
these men have had existence, communicating together and making, at stated periods, 
a division of their spoil. In addition to the information which has already been sub- 
mitted, respecting the mode in which these robberies and murders are committed, it 
may be satisfactory to Government to be put in possession of the following particulars. 
collected from the records of this office : 

« The term « Thug” is usuall7 applied, in the western provinces, to persons who rob 
ind murder travellers on the highways, either by poison or the application of the cord or 
knife. The literal meaning however, in its common acceptation, as given in the familiar 
proverb, is ¢* villain,” ¢* rascal,” « knave,” &c. which also is the signification appliec to 
the term in Gilchrist’s Dictionary. ‘“ Bhaugulpoor ka Bhugulea, Kuhulgaon ka Thug, 
Patna ka Dewalcea, teenon nam zud ;” or “ The Bhaugulpoor cheats. the Kuhulgang 
knaves, and the Patna swindlers, are notorious.” They are hnown also by different 
appellations in other parts of India, as would appear from the following extract from 
a work recently published + 

« ¢ Sarungpoor is famous for 2 manufactory of muslins for turbans and other cot- 
tons, which are cheaper than any we have met with. A Jatcrah, or religious far, i 
occasionally kept here, at which our fellow traveller, Siad Mahomed, a particular frienc 
of Sir Charles Mallet’s, was present, on his last journcy to Dehli; when several meu 


t Forbes’ Oriental Memoirs. 
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information to the magistrate or police darogah, “* of any notorious receiver, 
or vender, of stolen property, within the limits of the estate or farm held or 


were taken up for a most cruel method of robbery and murder practised on travellers 
by a tribe called Phansecgurs, or stranglers, who join passengers frequenting the fair, 
in bye roads, or at other seasons, convenient for their purpose. Under the pretence of 
travelling the same way, they enter into conversation with the strangers, share their 
Sweetmcats, and pay them other little attentions, until an opportunity offers of suddenly 
throwing a rope round their necks, with a slip knot, by which they dexterously contrive 
to strangle them on the spot.’ 

‘In the part of India to which the present report relates, there would appear to be 
five distinct classes of robbers of this description, who rob and murder on the 
highways. 

“Ist Class. The high roads leading through Etawah, Allyghur, and Furruckabad, 
are, for the most part, the scenes of the atrocities committed by this class. To so 
great an extent did this crime prevail in former years, that during 1808, and 1809, not 
less than sixty-seven bodies were taken out of wells in the single district of Etawah. 
The gangs composing this class were established and fostered in the estates of the 
chieftains Hecra Sing, Bhugwunt Sing, and Thakoor Diaram, in Allyghur, and of 
Himmut Sing, the former Rajah of Eta, in the district of Etawah ; and some detached 
parties also resided in different parts of the three districts above named. In 181], a 
list of sixty-eight persons and several sirdars, called jummadars, composing these gangs, 
was given into this office by persons who were induced to deliver themselves up to 
Colonel Gardner, under the hope of pardon. They were all Mosulmans, and chiefly 
of the Mewatee tribe. By the confessions made by the members of these gangs, they 
appear to have carried on their malpractices in small parties, assuming various dis- 
guises, resorting to the Serais, and accompanying travellers under specious pretences, 
to have watched their opportunity, and to have destroyed their victims in retired places, 
commonly by strangulation ; the knife being used also to secure complete destruction, 
and the bodies being usually thrown into wells or nullahs. Deleterious drugs are said 
to be used only by novices in the business, the more experienced Thugs trusting rather 
to the certain effects of the knife or cord, than to the doubtful operation of poison. 
These murders are most frequent in the hot winds, at which season travellers are in- 
duced to start on their journey before day light, to avoid the heat. 

‘‘ 2d Class. This class consists exclusively of Hindoos, and chiefly of the Lodel: 
tribe. They are stated to pass themselves on travellers as Brahmins and Kaits, and are 
reported to be much more numerous than the Ist class. The scene of their depredu- 
tions has been, for the most part, on the confines of Etawah, and the western thannahs 
of the Cawnpoor district, and they are stated to be ostensibly engaged in cultivating 
small spots of land, though in fact supported by the more lucrative profession of 
Thuggy. ‘The murders committed by these people are effected by means similar to 
those practised by the Ist class. 

“© 3d Class. ‘This class was formerly settled in the pergunnahs of Sindouse and 
Purhara, from whence they were expelled, and have since taken up their residence in 
Mahratta villages on the confines of our territory, where the aumils of the native 
Governments are said to derive a revenue from their depredations. From the exa- 
minations given in the Appendix, it would appear that these Thugs are Mosulmans 
and Hindoos of various tribes. ‘Che murders committed by these gangs appear to be 
perpetrated more openly than those committed by the first two classes; whole parties 
of travellers being destroyed together, and the bodies of these victims being frequently 
found unburied on the plains. The depredations of this class are said to have for- 
merly extended over different parts of the Doab, but latterly, to have been directed to 
the country near Gwalior, and to the district of Bundelkhund. It does not appear 
that the crime of murder by Thugs was known in the district of Bundelkhund prior to 
1812; but, in consequence of the dispersion of the Sindouse Thugs, no less than nine- 
teen instances of the offence were ascertained in 1813, in which thirty-five bodies were 
found with marks of the knife or cord. Very considerable gangs of these people are 
said to be at present collected in the Mahratta states. Mr. Wauchope, on the 21st 
instant, writes—* But a few weeks have elapsed since a party of fortv-two travellers 

men, women, and children) were every one strangled by a large body of ‘Thugs, The 
ravellers were coming from Jubbelpoor towards Purmal:, and the murders took place 
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managed by them.” And by two corresponding rules enacted in Section 4, 
Regulation 3, 1812, and Section 2, Regulation 8; 1814, the same provisions 
have been extended to landholders and farmers, their local agents, and all 
native officers employed in the collection of the revenues and rents of land on 
the part of Government,or of the court of wards, who may neglect to commu. 
nicate to the local police officer, or magistrate, any information obtained by 
them “ respecting the commission of robberies, or the offence of breaking 
into houses, tents, or boats, or other places of habitation, perpetrated within 
the limits of the estate or farm held or managed by them ;” or “ respecting 
the commission of murders, or the offences of arson, and theft, perpetrated 
within the limits of the estate or farm held or managed by them.” 

As being immediately connected with the rules above-cited for the disco- 
very and apprehension of proclaimed offenders; and persons charged with, 
or suspected of the commission of heinous offences ; the following sections 
of Regulation 3, 1812, may be stated in this place:—§ 9. * First. On 
the receipt of this regulation, the magistrates of the several zillahs and 
cities shall cause to be prepared, according to the forms hereunto annexed, 


about the frontier between the Nagpoor and Purmah country. Four of the miscreants 
were seized by an officer of the Purmah chief, &c. &c.’ 

*‘ It would appear from examinations in this office, that the punishment for this 
offence, in some of the Mahratta states, is by enclosing the criminal alive in a pillar 
constructed of masonry. The joint magistrate of Etawah writes that a gang of Thugs, 
seized not long since by the chieftain Meer Khan, were subjected to amputation of 
each hand, and to the loss of their noses. 

«4th Class. Several instances of murder on the highways in the districts of Alla- 
habad, Ghazeepoor, and Juanpoor, will be observed in the detailed reports for the last 
year, said to have been perpetrated by persons assuming the garb of byragees, who 
join travellers at Muths, and, accompanying them on the road, take an opportunity of 
mixing the seeds of the Dhuttoora, or other narcotic plant, with the hooka or food of 
the traveller, and plunder him when stupified or killed by the effects of the dose. 
‘These murders are not, I apprehend, committed by the persons termed Thugs; as 
poisoning would appear to be the only means of destruction used by the robbers. At 
the same time, as they have prevailed for some years, particularly in the district of 
Juanpoor, and the circumstances attending each case are nearly alike, there seems 
reason to believe, that some association, similar to that of the Thugs of the Doab, is 
established in Juanpoor and its vicinity. Pilgrims proceeding from the west and north 
west to Gya, or to Jugurnath in Cuttack, take Benares in their way, and pass through 
the district of Juanpoor. In like manner, pilgrims proceeding from the lower pro- 
vinces pass through Juanpoor, in their way to Hurdwar, or to Muttra and Bindrabund. 
The circumstances of various roads meeting in this district, combined with the facilities 
afforded for escape by the proximity of the country of the Nawab Vizier, are probably 
the causes why this offence is more prevalent in Juanpoor than elsewhere. 

«5th Class. Travellers have been frequently found murdered in that part of the 
country placed under the joint magistrate stationed at Ghazeepoor. The bodies have 
commonly been discovered buried ; and the same offence can be traced to the eastward 
through the districts of Sarun and Tirhoot. In the detailed report on the state of the 
police, during the last year, in the jurisdiction of the joint magistrate of Ghazeepoor, 
a case will be found stated, in which it appeared, from the magistrate’s enquiries, that 
a fraternity of Goshains had long been established in that quarter, who were said to 
entice travellers to sojourn at their Muth, particularly Sepoys, and to murder them. 
It is not stated what means of destruction are used by these people; but in the exa- 
minations taken before Mr. Cracroft, the zemindars would appear to be concerned with 
the Goshains in these nefarious practices ; and it is stated by a witness, that numbers 
of travellers have, for ycars, been made away with, in this quarter. The establish- 
ment of Chokies, on the highways principally infested by these miscreants, and the 
employment of the village watch in aid of these Chokies, are in every respect the 
most certain and efficient arrangements which can be devised for the suppressicn of 
this crime.” 
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prepared at Nos. 1, 2, and 3,' registers of the names of the following descriptions of 
‘act ilah 204 Dersons: first, register of ‘convicts who have broken jail, or have otherwise 

effected their escape ; second, ditto of persons, for the apprehension of whom 
When the re- proclamations may have been issued under the provisions of Regulation 9, 
gisters shal’ 1 g08 ; thirdly, ditto of persons charged with or suspected of the commission 
Copies to be of specific crimes of a heinous nature, who may have eluded the pursuits of 
Au ie justice. Second. The registers above prescribed shall commence from the 


supermtend- gt day of January, 1812; they shall be regularly revised and kept up in the 
taste yak pres Persian language by the several magistrates, who shall forward copies of them 


pared halt on the ist of January and the 1st of July in each year, to the superintendents 
yearlyoroften- . : ir inf : Third. At th treaty f 
v1. und nans. Of police respectively for their information. ird. e expiration o 


mitted by the every period of six months, reckoning from the 1st of January last, or oftener, 
bf rate (0 ° . s * e ° 
the landhold. When circumstances may appear to require it, the zillah and city magistrates 


oe a shall cause lists to be prepared, from the abovementioned registers, of all per- 
ants for tac 


apprehension Sons therein named, who may not have been apprehended ; and shall transmit 
of the persons copies of the said lists to the principal landholders, farmers, and managers of 


named there, 


1 No, |. 
Register of Convicts who have broken Jail, or have otherwise effected their escape. 


Amount of Re-| Date of appre- 
Place of ward offered | hension, surren- 
for his appre-|der, or ascer- 
hension. tained death. 


Name and Cast of the | Name of the | Supposed | Description of jSupposed usual 
Person. who have Father. Age. his Person. a 
escaped from Jail. Residence. 





No. 2. 
Register of Persons, for the apprehension of whom Proclamations have been issued under the 
provisions of Regulation 9, 1808. 


Amo'ofRe-|Date of ap- 
ward off¢ |preheusion, 

for his ap-{surrender, or 
prehension. jascert! death. 


Datc of Pio-| Name and Cast of } Name of the | Supposed | Description | Supposed 
clamation. | the Persons pro- Father. A of his —_jusual Place or 
claimed Person. Residence. 


Oe errata nner rarer! prugmarteentiisre f Sru-ntenaorn Area <esresiiumwetitatste| 
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land, together with warrants for the apprehension of the persons therein Copies to be 


1 ‘ rt tothe 
named, agreeably to the forms annexed to this regulation, Nos. 4, 5, and 6.’ tet othe 


No. 3. 


Register of Persons charged with, or suspected of, the commission of specific crimes of a heinous 
nature, who may have eluded the pursuits of justice. - 


Amountof Re-| Date of appre- 
ward offered | liension, surren- 
for his appre-|der, or ascer- 
hension. tained death, 


rr ett, 


Name and Cast*of the | Name of the | Supposed | Description of |Supposed usual 
Persons accused or Father. Age. his Person. Place of 
suspected. Residence. 





™No4.  . 
Form of Warrant for the apprehension of Convicts who have escaped. 


No. of ‘Warrant. 
Seal of the 


Conrt. 





To (name of the landholder, farmer, or local agent, to whom the warrant may be 
addressed, and the name of the estate, pergunnah, or mehal, of which he may be 
proprietor, farmer, or manager. } — 

Whereas the person or persons (convicts) herein ‘named, having effected his or their escape 
from the jail of the (zillah or city,) you are hereby authorized and required to apprehend and de- 
liver over to the custody of the nearest or other police officer of Government, the said person or 
persons, all or any of whom shall be found within the limits of the estate, farm, or lands, commit- 
ted to your management, or to give information to the magistrate or nearest police officer of Govern- 
ment, of the place of concealment, resort, or abode, of such person or persons, so that he or they 
may be apprehended. In this fail not. Dated 










Name and Cast of the | Name of the | Supposed | Description of | Supposed 
Persons, who have es- Father. Age. his Person. | usual Place of 
caped from Jail. Residence. 





der, or ascer- 
tained death. 























English by the magistrate. 
(Signature of the magistrate. } 


‘The number of persons included in the list, to be specified in 
Zillah, and date of warrant. Ba 
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Transcripts of the lists thus prepared shall be at the same time transmitted 
by the magistrates under their official seal and signature to the police da- 
rogahs for their information. Jourth. The magistrates shall be careful to 
obtain from the landholders, farmers, and managers of land, or from their 
representatives, to whom the said lists and warrants may be delivered, written 
acknowledgments of the receipt of them. Fifth. All zemindars, talookdars, 
and other proprietors of lands, whether malgoozary or lakeraj; all sudder 
farmers and under renters of land of every description ; all najbs and other 
local agents; all native officers employed in the collection of the revenues 
and rents of land on the part of Government, or of the court of wards, to 
whom the lists and warrants mentioned in the preceding clauses of this regu- 
lation shall have been delivered, are hereby authorized either to cause the 
immediate apprehension of any of the persons named in either of the said lists, 
who may be found within the limits of the estates held or managed by them ; 
or to apply to the nearest police officer for any aid which may be required in 
the execution of that duty ; or simply to communicate to such officer such 
information as may have been obtained respecting the place to which the 
persons in question may resort, or in which they may be concealed. 
Sixth, Persons who may be apprehended under the provisions of this regu- 
lation, shall be delivered as speedily as possible into the charge of the nearest 
darogah or other officer of police for the purpose of being forwarded under 
safe custody to the magistrate, and an acknowledgment shall uniformly be 
given by such darogah or other officer of police, specifying the names of the 
prisoners, and the date on which they were delivered into his charge. 


No. 5. 


Form of Warrant for the apprehension of Persons proclaimed under Regulation 9, 1808. 


No. of Warrant. 


Seal of the 


Court. 





To (name of the landholder, farmer, or local agent, to whom the Warrant may be addres- 
sed, and the name of the estate, pergunnah, or mehal, of which he may be proprietor, 
JSarmer, or manager.) 

Whereas proclamation has been duly made in conformity with the provisions of Regulation 9, 


1808; requiring the appearance before the magistrate of (zillah or city,) of the person or persons 
herein named, and the said person or persons having failed to attend at the cutcherry of the magis- 
trate, according to the exigence of the said proclamation, you are hereby authorized and required to 
apprehend and to deliver into the custody of the nearest or other police officer of Government, the per- 
son or persons herein named, should all or any of them be found within the limits of your estate, farm, 
or lands, or to give information to the magistrate or nearest police officer of the place of concealment, 
or abode of such person or persons, so that he or they may be apprehended. In this fail not. 
Dated . 























Amount of | Date of appre- 
Reward offer-| hension, surren- 
ed for his ap-| der, or ascertain- 
prehension, ed Death, 














Name and Cast 
of the Persons 
proclaimed. 


Date of 
Proclama- 
tion. 


Supposed 
usual place 
uf Residence. 


Name of the} Supposed | Description 
Father. Age. — jof his Person. 












The number of Persons, included in the list, to be specified in English by the Magistrate. 


Zillah, and date of Warrant. (Signature of the Magistrate.) 


MAGISTRATES AND THEIR ASSISTANTS. 411° 


Seventh. The several zemindars, farmers, and local a ents, to whom warrants gem; 
and lists of public offenders shall have been farnishel under this regulation, paige ane 


are hereby required to transmit to the magistrates on the 30th June and 3ist ee 


of December, in each succeeding year, returns according to the annexed ‘onsso appre- 
form No. 7,' of all persons who may have been apprehended by them, or by pee 


No. 6. 
Form of Warrant for the apprehension of persons charged with specific crimes, who may have 


eluded the pursuit of justice. 


No. of Warrant. Seal of the 
Court. 


Na 


To (name of the landholder, farmer or local agent, to whom. the Warrant may be addres- 
sed, and the name of the estate, pergunnah, or mehal, of which he may be proprietor, 
Jarmer, or manager.) 

Whereas the person or persons herein named, have been charged on oath before the magistrate of 
(zillah or city,) with the crimes herein specified, and whereas the magistrate has strong grounds to 
suspect that such person or ‘persons have been concerned as principals or accessaries in the perpe- 
tration of the said crimes, and the appearance of such person or persons being required at the cut- 
cherry of the magistrate of the aforesaid (zillah or city) to answer to the matter alleged against them, 
you are hereby authorized and directed to apprehend and to deliver into the custody of the nearest 
or other police officer of Government, the person or persons herein named, should all or any of 
themrbe found within the limits of your estate, farm, or lands, or to give information to the magis- 
trate, or nearest police officer, of the place of concealment or abode or such person of persons, so 
that he or they may be apprehended. In this fail not. Dated 


Amount of 
Reward offer- 
ed for his ap- 
prehension. 


Date of apprehension, 
surrender, or ascer- 
tained Death. 


Supposed 
usual place of 
Residence. 


Name and Cast of the 
Persons accused or 
tl 
suspected. 


Name of | Supposed | Description of 
ne Father} Age. his Person. 


rs 





The number of Persons, included in the list, to be specified in English by the Magistrate. 
Zillah, and date of Warrant. (Signature of the Magistrate.) 


* No. 7. 
tH lation 8, 1812, 
Half Yearly Return of persons apprehended under the provisions of Regu , 
(name “of gait irae, local agent or police darogak) of (name of estate, farm, or 
thannah) of (zillah or city jurisdiction.) 









Name of Persons apprehended. 





Numbers and dates of Date of apprehension. 
Warrants, under which 


apprebended. 








‘ Persons who have 
ee ele pees eluded the process 
hea of the Court. 


ae 






Persons who had 
escaped. 








——————— ne 
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means of information given by them to any police officer during the Be 
ceding six months; counterparts of which returns shall at the ae ime 
be transmitted by the several zemindars, farmers, or local agents, by sere 
of the public dawks, to the office of the superintendent of os eae 
Darogahs to. Highth. In like manner the several darogahs shall transmit, ae eae ; 
furnish reports above specified, returns of all persons named in the lists with which t ey a 
sepreteaed been furnished, who may have been apprehended by them during the pre- 
by them. ceding six months, accompanied by any explanation which they may _ . 
offer in the event of no persons having been apprehended; copies of the 
prescribed returns and explanations shall at the same time be forwarded by 
the police darogahs, by means of the public dawks, to the office of the super- 
intendent of police, and such returns are to be invariably made, whether any 
persons shall have been apprehended or otherwise, and shall be spores 
the darogahs from their respective thannahs, on or before the 15th of the 
Section 10. month of January and July of each year.” § 10, ‘ First. The zillah and 
gee city magistrates shall cause it to be explained to all persons to whom warrants 
nundary, &e. | shall be granted for the apprehension of persons under the provisions of this 
iat they Gil regulation, that if, in the legal execution of such sila either by them- 
pe held gui _ selves or by any person or persons acting under their aut ee any resist- 
srquences en- ance be made by the party named in the warrant, or by any a er att 
eee ee tathe (the said warrant being shown to the party so resisting) suc asin ar, 
execution of farmer, or local agent, or other person acting under their authority, by whom 
such warrants: the warrant may be executed, will be held guiltless with respect to any con- 
(aves of such sequences which may ensue from such resistance to the pags thereof. 
Be aunlaelas Second. It is further hereby declared, that any resistance by any ara 
prescribed for whatever, of any warrant or process of the court, issued under this regula- 
nthe: process HON, shall be punishable in the same manner as is prescribed by the existing 
ofthe courts. regulations, for resistance of process of the zillah and city magistrates.” 
Section 11. § 11, ** Férst. The magistrates of the several zillahs and cities shall cause it 
Zemmdars; — to be carefully explained to the zemindars, farmers, and their local agents, to 
tormed that whom warrants shall be granted under this regulation, that they will not be 
ie Saal required either to become prosecutors, or to attend the court, or to adduce 
PioneMie oF evidence, or otherwise be subjected to any ett een or alain 
courts in such ON account of any charge or prosecution, which may be depending or ye 
Cases, instituted against any person or persons legally ed aeons by ara under 
this regulation, or who may be apprehended by — of any . wang 
Evidence asto Which they may furnish to any police officer o overnment. Second. In 
persons so ap- the event of any evidence being required by the magistrate in regard to the 
aed, general character of any party apprehended by means of any zemindar, 
though the, farmer, or local agent, or in respect to any other point or matter which shall 
uificers ” not be furnished by the proceedings which may have been previously held by 
all Gas wile erence og bo peseaal by maunor the Fel alee 
shall cause such evidence to be p 
Section 12, officers of Government.” § 12. “ Whenever any zillah or city magistrate 
Penalties £01 shall have grounds to believe that any zemindar, farmer, or manager of land, 
conduet of ze shall have been guilty of any neglect or misconduct in the discharge of the 
in perf duty imposed upon him by this regulation, the magistrate shall call upon him 
‘nee fine, tO answer to the charge; and if it shall appear upon a 3 se peal 
jicseribed, Inquiry, that the person accused has been actually guilty of the neglect or 
misconduct ascribed to him ; the magistrate shall sentence the offender té pay 
such a fine to Government, and to suffer imprisonment for such a period of 
time as he may deem proportioned to the offence, not exceeding however the 
limitation prescribed by Section 19, Regulation 9, 1807, viz. imprisonment 
for six months, and a fine of rupees 200, commutable, if not paid, to impri- 
scction 13 


Mirstrates SoMment for a further period not exceeding six months longer.” § 13. “ The 
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magistrates of the several zillahs and cities are hereby empowered to grant 
lists and warrants for the apprehension of any persons of the description of 
those described -in Clause Third, Section 9, of this regulation, prepared in the 
manner prescribed, to any individual with his consent, not being a zemindar, 
farmer, or local agent for the management of lands, or regular police officer 
of Government ; and the provisions of this regulation shall be held appli. 
cable to the legal execution of any warrant of the magistrate by any person 
so employed.” 

By Sections 3 and 4, of Regulation 6, 1796, (re-enacted for the ceded 
provinces in Sections 20 and 21, of Regulation 8, 1803) provision was made 
for the pardon of accessaries to crimes of a heinous nature, on condition of 
their making a.full disclosure of every circumstance within their knowledge, 
such as might lead to the apprehension or conviction of the principal offender 
or offenders. The magistrates and judges of circuit were directed to report 
to the nizamut adawlut whenever it might appear expedient to tender 
an offer of pardon for this purpose; communicating, at the.same time, 
all the information they might possess, respecting the circumstances of the 
case. The court of nizamut adawlut, concurring in the expediency of the 
proposed offer of pardon, were to submit the same to the Governor General 
in Council ; and if authorized by him, on the condition of its being fulfilled, 
were to confirm it by a written certificate, under the signature of their register 
and the seal of the court.’ These provisions, however, were rescinded by 


" The following circular letter, on the subject of the regulation cited, was written 
to the courts of circuit, (and directed to be communicated to the magistrates) by order 
of the nizamut adawlut, on the 22d July, 1802. 

‘¢ The evidence of accomplices being insufficient, under the Mohummudan law, to 
prove any criminal charge, though admitted in some degree to corroborate other evi- 
dence ; it has appeared to the court of nizamut adawlut, from the trials which have 
come befcre them, in which an offer of pardon has been made in pursuance of Regu- 
lation 6, 1796, for the conviction of principal offenders, that such offer is seldom of 
any effect for the purpose intended ; whilst, at the same time, the frequent pardon of 
acknowledged accomplices in murder, gang robbery, and other heinous crimes, is ob- 
viously objectionable and repugnant to the ends of justice. ‘The court have therefore 
determined, in the exercise of the discretion vested in them by the above regulation, to 
restrict their applications to the Governor General in Council, for an offer of pardon 
to accomplices as follows. 

‘¢ First. To cases wherein the zillah or city magistrates may judge it advisable to 
propose an offer of pardon, on the conditions specified in Section 3, Regulation 6, 
1796, to an accomplice in any of the crimes therein described, with a view to the dis- 
covery and apprehension of the principal, or several of the persons by whom such 
crimes may have been committed, or for the discovery of facts and circumstances, 
which may assist in the conviction of the principal offenders. 

“‘ Secondly. To cases in which the judges of the courts of circuit may deem it ex- 
pedient, on consultation with their law officers, to tender an offer of pardon, on the 
prescribed condition, to any prisoner charged as an accomplice, with a view to have 
his evidence against the principal offender, or offenders, or for any cause which, in the 
judgment of the court of circuit, may render it advisable to propose such offer of 
pardon, under the provisions contained in Regulation 6, 1796. In the cases last stated, 
the judge of the court of circuit, before whom the trial may be held, will, of COUrse, 
address the nizamut adawlut, as dirccted by Section 4, Regulation 6, 1796 ; and in the 
former cases, the zillah and city magistrates will make their reports to the court of 
nizamut adaWlut as hitherto ; but, upon obtaining the sanction of the Governor Ge- 
neral in Council, to an offer of pardon, in such cases, viz. when the pzrty is to 5¢ 
examined as an informer, not as a witness, instead of leaving it to the court of circuit 
to examine him, they are themselves to take his examination, without oath, a ? 
submit it, with the proceedings on his trial, to the court of circuit 5 who, if he sha 
be found to have fulfilled the condition of his pardon, by a full disclosure of every 
circumstance within his knowledge, relative to the commission of the crime and the 
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In what cases 
the nizamut 
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authorize the 
conditional of- 
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expedient to 
offer a condi- 
tional pardon 
for the purpose 
stated. 

Police daro- 
gals, and other 
native officers, 
prohibited 
from encou- 
raging any 
person to con- 
fess a criminal 
charge, or 
make any dis- 
covery relative 
thereto. 

And magis- 
trates restiict- 
ed from hold- 
ing out such 
encourage- 
ment,except in 
spectal cases. 
Monthly re- 
ports fiom the 
magistrates to 
the nizamut 
adawlut re- 
quired by R. 9, 
1793, § 28, 30; 
and R. 6, 1803, 
27, 29. 
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Section 2, of Regulation 14, 1810; and the following amended rules were 
substituted in Section 5, of that regulation :—* First. In cases of a heinous 
nature, such as murder, robbery, and arson, when the principal offender, or 
offenders, may not have been apprehended and convicted, the court of 
nizamut adawlut, if it appear advisable, with a view to the discovery, appre- 
hension, or conviction, of the principal offender, or offenders, may authorize 
the offer of a pardon to one or more persons supposed to have been directly 
or indirectly concerned in, or privy to, the offence, on condition of their 
making a full disclosure of the whole of the facts and circumstances within 
their knowledge, relative to the crime committed, and the persons concerned 
in the perpetration of it; and, on such condition being fulfilled, shall con- 
firm the pardon so tendered, by a written certificate under the seal of the 
court and signature of the register, to be delivered to the party entitled 
thereto. Second. The zillah and city magistrates, and the judges of the 
courts of circuit, who may think it expedient to make a conditional offer of 
pardon in any instance, for the purpose above stated, shall report the same 
for the consideration of the court of nizamut adawlut ; with all information 
obtained respecting the privity, or other criminality, of the person for whom 
the pardon is proposed ; and so much of the circumstances of the case as 
may be necessary to enable the court of nizamut adawlut to determine upon 
the expediency of authorizing the conditional pardon: recommended. 
Third. No police darogah, or other native officer, shall, on any occasion, or 
under any pretext whatever, encourage a person apprehended upon a criminal 
charge, to confess the same, or to make any discovery relative thereto, in 
expectation of obtaining thereby a pardon or mitigation of punishment ; and 
the zillah and city magistrates are prohibited from holding out any encou- 
ragement of this nature, without obtaining the previous sanction of the 
nizamut adawlut ; except in cases of an atrocious nature, and the most ur- 
gent necessity, which may not admit of such previous reference without 
endangering the escape of the principal offender or offenders.”” 

The inagistrates are required by Sections 28 and 30, of Regulation 9, 
1793, (re-enacted for the ceded provinces in Sections 27 and 29, of Re- 
gulation 6, 1803) to transmit to the register of the nizamut adawlut 
the following monthly reports, according to forms prescribed for them 
respectively :— 

1, A report of persons apprehended in each month ; specifying the name, 


several persons concerned in it, are to report the same to the court of nizamut adawlut, 
for the purpose of obtaining a confirmation of his pardon in the mode prescribed by 
Section 3, Regulation 6, 1796. 

‘¢ The court desire you will communicate the foregoing remarks and instructions to 
the several magistrates within your division ; at the same time advising them that they 
are meant to be applied strictly to accomplices, or persons present at, aiding, or abet- 
ting, the commission of crimes, (without being the chief actors or actual perpetrators ;} 
and are not intended to be applicable to accessaries, either before or after the fact, who 
may not have been present when the crime was committed, or by any means concerned 
in the perpetration of it. For any such accessaries, whose evidence can tend to the 
conviction of offenders charged with the crimes specified in Section 3, Regulation 6, 
1796, and for whom the zillah and city magistrates, or courts of circuit, may judge it 
advisable to propose a conditional offer of pardon, under the provisions in that regula- 
tion, the court will have no objection (provided the report before them of the circum- 
stances of the case may appear to require it) to apply for the sanction of the Governor 
General in Council to such pardon as heretofore.” 

Although Regulation 6, 1796, has been superseded by the provisions of Regulation 
14, 1810, the instructions contained in the circular letter here cited are, in substance, 
considered to be still in force, as far as they are consistent with the regulation last 
mentioned. Vide Circ, Orders of the Niz. Adawlut, head—Pardon of Accomplices. 
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charge, and date of apprehension ; and whether the person has been released 
punished, or ordered for trial before the court of circuit, : 

2. A report of casualties, (viz. removals to other stations, deaths, and es. 
capes ;) and of prisoners released, in each month. 

3. A report of prisoners sentenced by the court of circuit in the current 
month. 

4. A report of prisoners, whose trials are under reference to the nizamut 
adawlut. : 

5. A report of sentences received from the nizamut adawlut in the pre- 
sent month. 

6. A report of prisoners under charge of the magistrate, to be tried by 
the court of circuit. 

The whole of the above reports are to be dispatched so as to reach Cal- 
cutta by the 20th of the ensuing month." The magistrates are also to trans- 
mit to the nizamut adawlut half yearly reports of convicts in confinement, 
under sentence, to be dispatched within twenty days after the completion of 
the session of the court of circuit. And in the month of January of each 
year, two annual reports are to be furnished by them; viz. a report of all 
criminal cases depending before the magistrate and his assistants ; specifying 
the names of the accused ; whether in confinement or under bail; the crime 
charged ; date of charge; date of apprehension, or first appearance of the 
accused ; and explanations in any instances of considerable delay. 2dly. An 
abstract statement of the number of robberies and other crimes of a heinous 
nature, ascertained’ by the police officers, or otherwise, to have been commit- 
ted within their respective jurisdictions, in the preceding English year; the 
number of persons known, or supposed, to have been concerned in the com- 
mission of such crimes; and the number apprehended and convicted, or 
committed for trial before the courts of circuit. To enable the magistrates 
to furnish this statement they are to require from their police officers a 
monthly report of heinous crimes committed within their respective jurisdic- 
tions ; the number of persons known, or supposed to have been concerned 
in the commission of them; and when any have been apprehended, the 
number and names of the persons apprehended: remarks on the increase 
or decrease of any particular designation of crime, on the greater or less 
number of persons concerned, or apprehended, or on any other circum- 
stance which may call for observation, are to be also inserted in the report : 
the object of which is to inform the nizamut adawlut of the crimes which 
may continue to prevail in different parts of the country, and of the efficiency 
of the measures adopted for the suppression of them.’ 


* By a circular order from the nizamut adawlut, addressed to the courts of circuit, 
and dated the 20th July, 1814, the magistrates were instructed to transmit the whole 
of their monthly and other periodical reports to the nizamut adawlut, through the 
courts of circuit; who were, at the same time, directed to forward them, as soon as 
possible after the receipt of them, with any remarks which they may.judge necessary. 
Various other instructions to the magistrates, relative to the periodical reports required 
to be furnished by them, in Persian, or in English, to the courts of circuit and nizamut 
adawlut, have, at different times, been issued by order of the nizamut adawlut, as de- 
tailed in the printed circular orders of that court, under the head of * Periodical and 
other reports to be furnished by magistrates and judges of circuit.” 

2 With a similar view, and to enable the courts of circuit to judge of the progress 
made towards the suppression of crimes, the magistrates were instructed by a circular 
order from the nizamut adawlut, dated the 1st November, 1804, to lay before the 
judge of circuit, at each jail delivery, a statement of crimes committed within their 
respective jurisdictions ; according to the form transmitted to them with the cout’s 
circular order of the 7th March, 1803 ;” being the same as that since included in 
Section 26, Regulation 9, 1807. See further instructions to magistrates, relative to 


Half a early 
reports lequu- 
ed by R.9, 
1793, §30, and 
R. 6, 1803, 36, 
Annual re- 
ports required 
by R.9, L807, 
§25, 20. 
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Circular or- Without giving a further detail of the reports which the magistrates are 
ee required, by the regulations in force, to transmit to the court of circuit, for 


ses iced 20 on the information of those courts, or of the nizamut adawlut, (as more fully 
of reports Stated, with the forms now in use, in the printed circular orders of the latter 
which are re- court) it will be sufficient to add, on this subject, that with a view to relieve 
Ae ate the nizamut adawlut from a part of its miscellaneous business, relative to the 
pies win escape of prisoners, it is directed in the first clause of Section 14, Regulation 
R.17,1816,14, 17, 1816, ° that all proceedings held by magistrates in regard to the escape 
sare of pence: of prisoners, as well as any proceedings respecting the conduct of the guards, 
e1s,or conduct from whose custody the escape may have been effected, shall henceforward 
of guards. be submitted for the inspection and orders of the court of circuit, at the time 
of sessions.” 

63, 3,4, The zillah and city magistrates are authorized to employ their assistants 
1e-enacted for (being covenanted servants of the company) “ in the execution of such part 
eset Ria, Of their prescribed duties, as, from the extent of their general business, or 
1803, § 17,18, other cause, they may be unable to give due attention to themselves ; pro- 
ame cases Vided that previously to any assistant’s entering upon the exercise of judicial 
the magis- authority, he shall take and subscribe an oath, corresponding with that pre- 


thorized toem. Scribed to the magistrates,” Assistants so authorized and qualified to act as 


ploy their as- magistrates, are to be guided by the regulations in force, as far as the same 
sistants, in the 


execution of 
any part of ; ; oe : 
their preserib- the prescribed statement of crimes, in circular letter of nizamut adawlut, ‘dated 


ed duties, 15th August, 1809. In this letter, the magistrates were desired not to confine their 
future statements to the reports of their police officers; but to erideavour to acquire a 
more accurate knowledge of the number of crimes committed, from other channels of 
information ; especially from the landholders and farmers, and their local agents ; and 
to be careful that the abstracts transmitted by them include the whole of the crimes 
known to have been committed, whether any of the offenders have been apprehended, 
or not. A new form of statement was also prescribed by the nizamut adawlut, on 
the 27th March, 1810, to be substituted for that contained in Section 26, Regulation 
9, 1807. Vide Circ. Order referred to, No. 11. The subjoined abstracts of the latest 
statements, to which immediate access can be had, are taken from the official reports of 
the superintendents of police for the year 1816 ; which exhibit a comparative view of 
the number of heinous crimes committed in the upper and lower provinces respec- 
tively, in the years 1815 and 1816, under the following heads :— 


R. 13, 1797, 


Upper, or Western Provinces, comprising the circuit divisions of Bareilly and 





Benares. 

131s. 1516. 
Dakoitee; or gang-robbery, with murder = - - 45 22 
Ditto, with wounding - - «= - - 58 '  §1 
Ditto, without murder or wounding = - - - 32 22 
Ditto, onariver - -« -« -« « -@ 1 ee 
Total of gang-robberies - - - - = = 131 95 
Highway robbery, by horsemen - + = 61 28 
Ditto, by footpads - = 2 © © = 395 401 
Murder, without robbery - - - - 212 251 
Ditto, by Thugs - - - - - - 68 68 
Homicide, not amounting to murder - = 54 52 
Burglary - - - - = © + «= 875) 4928 
Theft a ee ee ee ee 9304 11791 
Violent affrays - - - - - -& - 134 100 

Number of persons supposed to have been concerned) apc) 
in the crimes above stile - + = t satis yen? 
Computed value of property robbed, or stolen, in rupees 386,151 | 560,809 
Ditto of property recovered - - - - $1,713 74,063 


Se EE Meeeeed 
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may be applicable to the duties committed to them: and are vested with the R-9, 1307, 920. 

same powers as the magistrate, for the performance of such duties, except Limitation of 

that they are not to exercise the additional powers of punishment, which were rs to be ener 

vested in the magistrates by Section 19, Regulation 9, 1807; but are to be oct by tte | 

eld in their judgments by the restrictions contained in Sections 8 and9, _ 
egulation 9, 1793, (re-enacted for the ceded provinces by Sections 8 and 

9, Regulation 6, 1803,) with the following modifications. In the cases of 

petty offences, such as abusive language, calumny, and inconsiderable assaults 

or affrays, provided for by the first of these sections, if it appear proper to 

impose the fine thereby authorized, in addition to fifteen days imprisonment 

both the stated fine and imprisonment may be adjudged ; with an eventual 


Lower Provinces, comprising ‘the circuit divisions of Calcutta, Dacca, Moorshedabad, 





and Patna. 
1815, 1816. 
Dakoitee, or gang robbery, with murder - 25 18 
Ditto, with torture “ - ~ . 33 21 
Ditto, with wounding Ps - Z 70 "6 
Ditto, without murder, torture, or wounding - 148 170 
Ditto, on rivers F - ; i 16 22 
Total of gang robberies . = 294 303 
Murder, without robbery - - . 205 189 
Homicide, not amounting to murder = ; 52 90 
Arson - - - - - aes 23 
Highway robbery - 7 * , 83 94 
Burglary - - - - - 8383 9033 
Thefts exceeding ten rupees, or attended with aggra- 
vating circumstances - - - ~ 2074 2196 
Receiving stolen property - - - 101 30 
Violent affrays - - - ‘- - 84 83 
Number of persons supposed to have been concerned 
in the Fate above ahated Ps a “f 26,842 34,482 
Computed value of property robbed, or stolen, in rupees 446,230 399,581 


Ditto of property recovered - - - 32,337 41,787 


Se me ee ‘eat 


The reports of the superintendents of police for the years 1816 contain also state- 
ments of the number of prisoners in confinement, in the several zillah and city jails, 
on the 31st Deccember, 1816 ; of which the following is an abstract :— 


Upper Pro- | Lower Pro- 
vinces, vinces. 





Convicts under sentence of the courts of circuit, and 

nizamut adawlut - - - - $296 5153 
* Persons required to find security for good behaviour 

by order of the courts of circuit, and nizamut 








adawlut - - - - + 250 2323 
Convicts sentenced by the magistrates to temporary 
imprisonment = - - - - - 1789 2530 
Persons required to find security, by order of the 
magistrates | - - - - - 789 2032 
Prisoners committed for trial before the courts of cir- 
cuit, and nizamut adawlut - - - 1092 1371 
Persons in custody, during examination before the 
magistrates - - - - - 841 773 
Total number of Prisoners - - 8007 14,182 





The stated number of this class of prisoners, has, doubtless, been considerably reduced uncer the 
provisions of Regulation 8, 1818; and the measures adopted, in conformity therete, for revisig the 
eaces of persons in confinement, under requisition of security. 
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commutation of the fine, if not paid, to further imprisonment, for a period 

of fifteen days; making the entire term of imprisonment, if the fine be not 

paid, one month of thirty days. In like manner, in charges of petty thefts, 

provided for by the section last mentioned, if it appear just and requisite, on 
consideration of the circumstances of the case, to sentence the offender to 

one month’s imprisonment, in addition to the stated corporal punishment of 

thirty rattans, or of any part thereof, both corporal punishment and imprison- 

Assistant how ment may be adjudged accordingly. In any case referred to an assistant, 
haan wherein the offence proved against the prisoner may appear to require a more 
pear toreqnire severe punishment than he is authorized to adjudge, he is not to pass any 
punishment Sentence ; but is to submit his proceedings to the magistrate; who, after 
than what he holding any further proceedings he may deem necessary, will, if- satisfied of 
Me ae the guilt of the prisoner, either pass sentence upon him, or commit or hold 
him to bail for trial before the court of circuit, according to the nature and 
K.9,1807,$21. circumstances of the case. Whenever a complaint, or charge, of a criminal 
Sa. nature, is referred by a magistrate to his assistant, “ the order of reference is 
trate 18 to re- to be recorded on the magistrate’s proceedings, with instructions, whether to 
ger mais submit the proceedings held upon the examination for the magistrate’s deci- 
assistant, and sion ; or whether the determination upon the charge is to be passed, by the 
what ine or assistant, if it be such as he is authorized to determine, under the regulations. 
revise, the pry, AS far as the general duties of the magistrates may admit, they are directed 
by hisassistant, tO examine the proceedings held by their assistants in such cases, and to pass 
judgment thereupon themselves; and in all instances wherein the sentence 

may be passed by an assistant, if the magistrate, on representation made to 

him, without unnecessary delay, shall see cause to revise the proceedings held 

by the assistant, and shall disapprove the judgment given by the latter, he is 

authorized and required to annul the same, and to pass such further sentence, 

talaned by oF order, as may appear just and conformable to the regulations.” ‘The col- 
R.5, 1806, 4. lector of the tax on pilgrims, at the temple of Juggurnauth, is declared to be, 
ile tae ait ex-officio, assistant to the magistrate of zillah Cuttack ; and competent to 


erims, at Sug- exercise all the powers vested in the head assistants to the zillah and city 
guinauth, “e- magistrates. ‘* The person, by whom these powers may be exercised, is re- 


ant tothe ma- quired at all times to give every attention to the religious opinions of the 
Ristrat ei an, Hindoos, and to the patticular institutions of the temple of Juggurnauth, 


thorized to act which may be consistent with the general regulations ; and with the mainte- 

accordingly: nance of peace and good order at the temple, and in its vicinity ; and he shall 
on no account suffer his peons or ministerial officers to enter the precincts of 
the temple when employed in serving process, or in the execution of any 
other duty entrusted to them as officers of police.” 

Gagne te: The general rule prescribed to the registers and assistants to the civil and 

registers and criminal courts, in Section 5, Regulation 13, 1793, (re-enacted for the ceded 


theenil and provinces in Section 5, Regulation 12, 1803) viz, that “ they are to perform 
ee eee all such official acts as may be prescribed to them by the judges,” and ma- 
13,1793,65; gistrates; has been already noticed under the head of Duties of Registers 
ant k\% and Assistants to the Civil Courts.’ The rules contained in Regulations 17, 
Provision for 1813, and 8, 1817, for the investigation of charges of corruption, extortion, 


cases of neg- . . ' % 
ee and other charges of a serious nature, against the European public officers 


duct by assist- EMployed in the judicial department, have likewise been stated.” It remains 


ants to magis- : : . . . 
sates. in RAS, only to mention that if any assistant to a magistrate be guilty of neglect, or 


1793,§16; and misconduct, in the discharge of his duty, the magistrate is enjoined, by 


R12, 1903, Section 10, Regulation 13, 1793, (re-enacted for the ceded provinces in 


Similar provi- Section 13, Regulation 12, 1803) to report the same to the court of nizamut 


sions in KR. 9, 


1798.c63 avg adawlut. And, in like manner, the courts of circuit are directed, by Section 
R.7, 1503.* 10, 


* Page 181. * Page 174 and sequel. 
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63, Regulation 9, 1793, (re-enacted for the ceded provinces in Section 30 
of Regulation 7, 1803) to report to the nizamut adawlut « every instance s 
which it shall appear to them that the magistrates have been guilty of neglect, 
or misconduct, in the discharge of their duty ;’? as well as «* whenever the 
magistrates may omit or refuse to obey their orders.” ' 


Courts of Circuit. 


There are six courts of circuit, each consisting of the four judges who 
compose the provincial court of appeal, and of the cauzee and mooftee attached 
to that court. The registers and assistants to the provincial courts are like- 
wise registers and assistants to the court of circuit. And the same native 
officers are attached to both courts. A distinct form of oath is prescribed to 
be taken by the judges, registers, and assistants, of the courts of circuit ; 
and a solemn declaration is required to be made by the law officers, in con- 
formity with the provisions of Regulation 18, 1817, already cited.* The 
following zillah and city jurisdictions are included in the division of each 


* The rules contained in Regulations 5, 1804, and 8, 1809, for the appointment and 
removal of the native officers in the judicial department, as well as in the revenue and 
commercial departments, are stated, at length, in the second volume of this Analysis, 
page 153 and sequel. The rules in force for receiving and trying charges of corruption 
or extortion against the native officers in the judicial department, have likewise been 
cited in the present volume, pages 169 and 170. 

* Under the head of Native Officers of the Courts of Judicature, page 167. The 
oath prescribed to the judges, registers, and assistants, of the provincial courts of appeal, 
corresponds in substance with the form of oath prescribed for the judges of the zillah 
and city courts, and stated at length in a note to page 29. The judges of the courts 
of circuit, previous to entering upon the execution of the duties of their office, are 
directed to take and subscribe the following oath before the Governor General in 
Council, or such person as he may commission to administer it : 

« I, A. B. solemnly swear, that I will truly and faithfully execute the duties of 
judge of the court of circuit for the division of y that I will administer 
justice according to the regulations that have been or may be enacted by the Governor 
General in Council, to the best of my ability, knowledge, and judgment, without fear, 
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for neglect, or 
misconduct, of 
magistrates in 
disobedience 
to the orders 
of the courts 
of circuit. 


R.9, 1793, § 31 
to 39; R. 16, 
1795, $5 to 12, 
R. 7, 1803, yz 
to10; R.5, 
1814, § 2. 
Number and 
constitution of 
the courts otf 
circuit. 

Oaths to be 
taken by the 
judges, regis- 
ters, and as 
sistants. 

What zillah 
and city jutts- 


favor, promise or hope of reward; and that I will not receive, directly or indirectly, - 


auy present, or nuzzer, either in money or in effects of any kind, from any party, in 
any suit or prosecution, or from any person whomsoever on account of any suit or 
prosecution to be instituted, or which may be depending or have been decided in the 
court of circuit of which I am judge; nor will I knowingly permit any person or pet- 
sons under my authority, or in my immediate service, to receive, directly or indirectly, 
any present or nuzzer, either in money or in effects of any kind, from any party in 
any suit or prosecution, or from any person whomsoever, on account of any suit or 
prosecution to be instituted, or which may be depending or have been decided in the 
said court ; nor will I, directly or indirectly, derive any advantage or emolument from 
my station, excepting such as the orders of Government do or may authorize. So 
H&Lp ME Gop.” ee 

The registers and the assistants to the registers of the courts of circuit, in the several 
divisions, are directed, on entering upon the execution of the duties of their office, to 
take and subscribe the following oath before the court of circuit to which they may 
be respectively attached : eee 

“ LA. B. sister (or assistant to the register) to the court of circuit for oa itaipe 
of , solemnly swear, that I will truly and faithfully perform the i a 
register (or assistant to the register) to this court, according to the best of eee i 
ledge and ability, and that 1 will not receive, directly or indirectly, any Ls oe 
nuzzer, either in money or in effects of any kind, from any party in any suit OF prt 
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dictions in- 
cluded in the 
division of 
each court of 
circuit. 


R. 1, 1806, § 4; 
R. 14, 1514, §3. 
Calcutta divi- 


R. 3, 1798, § 6. 
Dacca divi- 


R. 1, 1806, § 4. 
Moorshedabad 
division. 


KR. 2, 1804, 7. 
Patna divi- 
sion, 


R.1, 1806, 45 
Benares divi- 
sion. 


R.1, 1806, § 5. 
Bareilly divi- 
sion. 


R. 2, 1799. 
Preamble. 
Reasons for a 
monthly jail 
delivery in the 
cities of Dac- 
ca, Moorshe-» 
dabad, Patna, 
aud Benares. 
And for ex- 
tending this a1- 
rangement to 
the town and 
zillah of Ba- 
reilly by R. 6, 
1b05, § 14. 

As well as to 
the 24-Pergun- 
nahs, (inelud- 
ing the suburbs 
of Calentta) by 
R.11, 1814, $4. 
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court of circuit; and are numbered in the order wherein the half yearly jail 
deliveries are directed to be held by the rules now in force ; except the four 
Cities of Dacca, Moorshedabad, Patna, and Benares ; zillahs Bareilly and the 
24.Pergunnahs; and the suburbs of Calcutta ; the jail delivery of which is 
held monthly. 


Calcutta Division. 
1. Burdwan. 2 Jungle Mehals. 3. Midnapore. 4. Cuttack. 
5. Jessore. 6. Nuddea. 7. Hooghly. 8. 24Pergunnahs. 9. Suburbs 


of Calcutta. 
Dacca Division. 


1. Mymensing. 2. Sylhet. 3. Tipperah. 4. Chittagong. 5. Backer- 
gunge. 6. Dacca Jelalpore. 7. City of Dacca. 


Moorshedabad Division. 


1. Bhagulpore. 2. Purnea. 3. Dinagepore. 4. Rungpore. 5. Raie- 
shahy. 6. Beerbhoom. 7. City of Moorshedabad. er ae 


Paina Division. 


1. Ramghur. 2 Behar. 3. Tirhoot. 4. Sarun. 5. Shahabad. 


6. City of Patna. 
Benares Division. 


1. Mirzapore. 2 Allahabad. 3 and 4. South and North Divisions of 
Bundlecund.' 5. Juanpore. 6. Goruckpore. 7. City of Benares. 


Bareilly Division. 
2. Furruckabad. 3. Etawah. 4. Agra. 5. Allyghur. 


1, Cawnpore. 
7. North Saharunpore. 8. Moradabad. 9, Ba- 


6. South Saharunpore. 
reilly. 


The jail deliveries of the four principal cities were ordered to be held monthly, 
partly in consideration of the convenience of the prosecutors and witnesses, who 
in the cities are frequently foreign merchants ; or other strangers, who could 
not wait the period of a half yearly session without injury to their private con- 
cerns. The facility arising from one or more of the judges of circuit being 
always upon the spot, and the propriety of all persons, charged with criminal 
offences, being brought to trial as soon as circumstances admit, must also 
have influenced the adoption of this measure ; and an extension of it to the 
town and zillah of Bareilly, at which place the judges of circuit for that 
division reside ; as well as to the 24-Pergunnahs and suburbs of Calcutta ; 
both of which are contiguous to the station of the Calcutta court of circuit. 
The following periods are fixed for the commencement of each circuit, with 
reference to the state of the country, and the convenience of travelling, at 
different seasons of the year. In the Dacca, Benares, and Bareilly divisions, 


cution to be instituted, or which may be depending, or have been decided, in the court 
of circuit of which I am register (or to the register of which I am assistant), nor will 
I, directly or indirectly, derive any advantage or emolument whatever from my office, 
excepting such as the orders of the Governor General in Council do or may authorize. 
So HELP ME Gop.” 

1 The subdivision of Bundlecund into two zillahs has not, I believe, been expressly 
provided for in any regulation ; and J am not certain in what order the jail deliveries 
of the southern and northern divisions are directed to be holden. 
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on the Ist January and Ist July. In the Calcutta division on the ist April 
and ist October. In the Moorshedabad division, on the 1st March and Ist 


September. In the Patna division, on the Ist June and 1st December. These 
periods, and the fixed order of succession in holding the jail deliveries, 
(which was established to obviate the hardship sustained by particular prison- 
ers, when the jail deliveries were held at unequal periods, and without any 
certain order of succession) are not to be deviated from by the courts of cir- 
cuit, without the sanction of the nizamut adawlut; unless the periods fixed 
for commencing the circuit happen to fall within the Dussarah, or Mohur- 
rum, vacation, in which case the commencement of the circuit is to be post- 
poned until the expiration of the vacation; or as long as the magistrate of 
the zillah, where the first jail delivery is to be held, may, on a reference 
from the court of circuit, state to be necessary on this account. By Section 
41, Regulation 9, 1793, the judges of circuit, in each division, were ordered 
to form two courts, to proceed upon the circuits; one consisting of the first 
judge, accompanied by the register and mooftee; the other of the second and 
third judges, attended by the senior assistant and cauzee. The provincial 
court being consequently shut during the absence of the judges, and much 
inconvenience to the parties in civil cduses arising therefrom, it was provided 
by Regulation 7, 1794, that two of the judges should hold the two courts of 
circuit, whilst the third should remain, in rotation, at the sudder station, to 
carry on the current business of the civil court. Two judges however being 
requisite to form a court for the trial of appeals, and the period during which 
that number could sit together, whilst two of the three judges were obliged 
to go upon the circuit half-yearly, being found insufficient for the decision of 
the appeals preferred ; it was necessary to make further provision for this 
purpose. It was therefore enacted by Section 2, of Regulation 3, 1797, 
(re-enacted for the ceded provinces in Section 12, Regulation 7, 1803,) 
that instead of two judges of circuit holding the jail deliveries of each division 
at the same time, one judge only should proceed upon the circuit; and it 
being deemed expedient that the senior judge should always continue at the 
sudder station, the second and third judges, in rotation, were ordered to hold 
the half-yearly jail deliveries, attended by the cauzee and mooftee, alternately. 
This rule was subsequently modified by Section 8, of Regulation 1, 1806, 
which directed that ‘‘ the senior judge of each division shall in future pro- 
ceed in rotation on the circuit for the purpose of holding the half-yearly jail- 
deliveries at the several stations, within the jurisdiction of the court to which 
he is attached, in common with the other judges of that court, unless he shall 
be prevented by indisposition or other substantial cause ; when the Governor 
General in Council, on receiving the necessary information on the subject 
through the nizamut adawlut, will order one of the other judges to proceed 
on the circuit, or will make such other provision for the discharge of that 
duty, as may appear to be most expedient.” But the former rule was, in 
substance, restored by the 3d Section of Regulation 5, 1814, which is now 
in force, viz. . ; 

“ First. Section 8, Regulation 1, 1806, and any other provisions which 
require, that, the senior judge of each division shali in future proceed in rota- 
tion on the circuit, for the purpose of holding the half-yearly jail deliveries 
at the several stations, &c. are hereby rescinded. Second. The duties of the 
circuit, including the jail deliveries at the principal stations, shall in a 
cases be performed in regular succession by the second, third, aun Bas 
judges of the said courts ; and the first, judge shall remain fixed for the ee 
duct of the public business at the principal station, under such rules, ree 
been or may be established for that purpose ; provided however, that as ing 
contained in this section, shall be construed to preclude the Governor \sene- 
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Provse,in ‘Fal in Council, or the nizamut adawlur, from ordering the first judge to hold 


whateuresthe the session of jail delivery at the principal station, or at any other station or 
be ordered to. Stations, whenever any exigency may in the judgment of either of those au- 


hold the ses- thorities appear to require the services of the first judge of either of the pro- 
ern vincial courts in the discharge of such duty.” 
i.1,1806,¢7. It is further provided by Section 7, Regulation 1, 1806, that ‘it shall be 


Iu what ease competent to the court of nizamut adawlut, on information in any particular 


adawlut may instance, that no person has been committed by a zillah or city magistrate 


postpone the for trial before the court of circuit, at the period for holding the jail delivery 
jail-delivery of 


any zillah or Of such zillah or city, to postpone the session of.the court of circuit for such 


sity, or direct 9? ty. ti i i 
city, or direct zillah or city, till the period fixed by the regulations for the next ensuing 


thestation of jail delivery. And in like manner, whenever the number of persons com- 
acontiguous mitted, or held to bail, for trial before the court of circuit, at any particular 
jurisdiction. . : 7 < ° . 
station, shall be inconsiderable, and the conclusion of the circuit may be 
materially expedited by bringing such persons to trial at another contiguous 
station ; or generally, when any special cause shall appear to render it expe- 
dient that the persons committed, or held to bail, by any particular magistrate, 
should be brought to trial at the session of the court of circuit held in the 
R. 3, 1797, (6. adjacent jurisdiction of another magistfate ; it shall be competent to the niza- 
ana R-7, 1803, mut adawlut, or to the Governor General in Council, to authorize and direct, 


& . e e ° ° 
Notice te be that the persons committed, or held to bail, in such instances, be brought to 
vidge, whore trial before the court of circuit at the station which may appear to be most 


turn it may be convenient. In such cases the proceedings of the magistrate by whom the 
to proceed 


upon the eir- Prisoners may have been committed, or held to bail, shall be transmitted, 


cuit, isonable with the prisoners, to the magistrate of the jurisdiction in which the session 
to perform it. 


R. 1, 1797, 68, Of the court of circuit may be held; and the latter magistrate shall perform 
ony &-7 1808, the duties prescribed by the regulations, in bringing the prisoners, and pro- 
Provision for ceedings, before the court of circuit, as well as in executing any orders of that 


von attend- 1 | ; i i } 
von attend- court which the judge may deem it proper to direct to him, in preference to 


law officer of the magistrate by whom the prisoners shall have been committed, or held to 
th t of |? 

arent (rom bail. A ee 

sickness or In case of the death of the judge, whose turn it may be to proceed upon 


other cause. 


R. 7. 1794,69, the circuit; or of his inability to perform the circuit, from sickness, or any 


confirmed by other unavoidable impediment ; the earliest notice is to be given to the Go- 
15.1790.” Vernor General in Council ; who will make such provision for the case as he 


yap eee shall judge advisable. If, at any time, the law officer of the court of circuit 
carcuitrestrict- D€ prevented by indisposition, or otherwise, from attending that court, whilst 


ed from sitting sitting at any zillah or city station, the Mohummudan law officer of the zillah 
upon Sundays. 


R.2, 1799, €2, OF city court, at such station, is to officiate for him, as long as may be neces- 
bahar 4, sary, on such occasions. The whole of the courts of circuit are restricted 
‘4.’ from sitting upon Sundays on any occasion whatever; and the monthly jail 


Aud tohold deliveries of the four cities, zillah Bareilly, the twenty-four pergunnahs, and 
monthly jail 


deliveries, an the suburbs of Calcutta, are ordered to be held on the days when the court 


days when the ae : ° f 
ae urenpedl of appeal may not sit; or in such manner as may occasion the least possible 


does not sit. impediment to the business of that court. 

R.9,1793,640. ‘Lhe judge of circuit holding the half-yearly jail deliveries is directed to 
R. 16,1795, proceed to the place of residence of the magistrate of each zillah within the 
R.7,1808,611. division: and, unless it be found indispensably necessary, from the non- 
ealnlice attendance of any material evidence, or other sufficient cause, to postpone 
the half yearly any trial till a future session, to remain at such station, until all prisoners 
ia committed, or held to bail, by the magistrate, for trial, shall have been tried, 
ceed, andhow and sentence passed upon them, or their trials referred for the sentence of 
eae iemt che nizamut adawlut.' The proceedings on the trial of prisoners, before the 
Proceedings 

outrialsbefore —* A question having been submitted to the nizamut adawlut, whether a prisoner 


committed by the magistrate, after the arrival of the court of circuit at his station, should 
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a 


courts of circuit, are ordered to be conducted in the following manner. '— courts of cn- 
‘‘ The charge against the prisoner, his confession (which is always to be cult low to be 
received with circumspection and tenderness) if he plead guilty, or, if he &. nee 
plead not guilty, the evidence on the part of the prosecutor, the prisoner’s gar” 
defence, and any evidence which he may have to adduce, being all heard Rerieey 
before him, the cauzee or mooftee, (who is to be present during the whole of #6 1195; 
the trial)* is to write at the end of the record of the proceedings the futwd ea 
(or exposition of the Mohummudan law) applicable to the circumstances of }rovine si 
the case, and to attest it with his seal and signature.” Ifthe futwd of the 15. 

law officer acquit the prisoner, and the judge, after attentively considering the theac" 
evidence and circumstances of the case, concur in such acquittal; or if the aureuitis to 
Jutwa declare the prisoner to be convicted of the charge, or of any part of it, Noe Gate 
and the judge, on due consideration, concur in such conviction, and be ein: sne his wi 
powered by the regulations to pass a final sentence on the case, without refe- maptats in 
rence to the nizamut adawlut; he is to pass sentence accordingly ; and to the rrenm 


issue his warrant to the magistrate for the execution of it. If the judge of cir- A 10s. 
33, 1503, 


cuit disapprove the /uéwd given by his law officer, and have not been expressly ©. !- 


be tried at the session of the court of circuit then depending; or at the ensuing ses- 
sion; the court, by a circular letter from their register, dated the 30th November, 
1796, expressed their opinion that “provided the witnesses are in attendance, and the 
trial is in every respect ready to be brought before the court of circuit, it should be 
immediately proceeded upon, in humanity to the prisoner, who must otherwise be 
kept in confinement till the ensuing jail delivery.” On the 18th April, 1808, the 
courts of circuit were further instructed to ‘ admit and try any commitments made dur- 
ing their residence at each zillah; except in cases where any material delay would 
occur in procuring the attendance of witnesses; or in other preparations for the trial.” 
But to prevent the indefinite detention of the courts of circuit, by the trial of commit- 
ments made after their arrival at the zillah stations, the instructions above stated, 
were modified on the 27th December, 1810, by a circular order of the nizamut adaw- 
lut, ‘ that the magistrates be restricted to one supplementary calendar.” 

‘ The court of nizamut adawlut having observed, in several trials referred to them, 
that the prisoner’s defence instead of being taken after the evidence for the prosecu- 
tion, had been taken immediately after the charge of the prosecutor, the strict observ- 
ance of the courts of circuit, of the order of proceeding pointed out in the regulation 
here cited, was received as a circular letter from the register of the nizamut court, 
dated 28th February, 1799. 

* This is the ordinary course of proceeding ; but it having been deemed expedient 
(with reference to cases in which the law officers might be supposed to receive an 
undue bias from their religious tenets, or local prejudices) that the executive govern- 
ment should be empowered to dispense with their attendance and futwa, whenever it 
may appear advisable. The following provisions for this purpose were enacted in Sec- 
tions 2, 3, and 4, of Regulation 1, 1810. 

§ 2. ‘¢ Whenever there may appear to be sufficient cause for dispensing with the 
attendance and _futwé of the law officers of the courts of circuit upon a criminal trial, 
or trials, to be held before any of those courts, it shall be competent to the Governor 
General in Council, or to the executive government for the time being, to order the 
same; and an official communication of such order by the secretary to Government in 
the judicial department, shall be deemed sufficient authority for the trial, or trials, 
therein referred to, being held before the judge of the court of circuit, without the 
attendance or fttwa of the law officers.” §8. ‘In such cases no sentence shall be 
passed by the judge of the court of circuit. But the proceedings on the trial, when 
completed, shall be transmitted, with the opinion of the judge on the evidence, and 
facts established, for the sentence of the court of nizamut adawlut.” § 4. “ In the 
event of any question of Mcohummudan law arising upon such trials, the same shall be 
recorded upon the proceedings, for the information and decision of the court of miza- 
mut adawlut. But if the question refer to the competency of a witness, such w.tness 
shall be examined, leaving the admission or ultimate rejection of the testimony so 
given to the consideration of the nizamut adawlut.” 
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authorized by any regulation to pass sentence, notwithstanding such futwd, 
either for the punishment of the prisoner, or for his acquittal and discharge, 
with or without security; or if the prisoner be duly convicted, and liable to 
a sentence of perpetual imprisonment, or death; the proceedings upon the 
trial are to be referred for the sentence of the nizamut adawlut. In such 
cases, viz. in all trials referrible to the nizamut adawlut, it is directed that 
*< if the judge of circuit disapprove the futwa given by his law officer; or if 
the prisoner or prisoners convicted, or any of the prisoners convicted in the 
same trial, be liable to a sentence of death; the pudge shall not pass any 
sentence (except for the acquittal and discharge of any prisoners not convict- 
ed); but shall transmit the trial, with his opinion thereupon, for the sentence 
of the nizamut adawlut. If the judge of circuit concur with his law officer 
in the conviction of the prisoner, or prisoners, and none of them be liable to 
a sentence of death, the judge shall pass sentence on the prisoner or prisoners 
so convicted. But such sentences, in all trials referrible to the nizamut adaw- 
lut, shall not be deemed final, nor shall any warrant be issued for carrying 
the same info execution, until they be confirmed by the court of nizamut 
adawlut. Moreover, whenever the trial of a principal in any crime may be 
referred for the sentence or confirmation of the nizamut adawlut, and an 
accomplice in the same crime shall have been brought to trial and convicted, 
at the same time with the principal ; the courts of circuit shall not carry 
into execution their sentence upon the accomplice so convicted; but shail 
wait the confirmation, or final sentence, of the nizamut adawlut, as well re. 
specting the accomplice, as the principal. Provided, however, that this re. 
striction be not understood to prevent the judges of the courts of circuit 
from passing a final sentence of acquittal upon any prisoners charged as 
accomplices, whom they may acquit of such charge, in concurrence with 
their law officers ; or from directing the release of any prisoners so acquitted, 
notwithstanding the reference of the trial of the principal to the court of 
nizamut adawlut.”? It is further directed that ‘‘ whenever the judges of 
circuit may refer to the nizamut adawlut the trial of a prisoner or prisoners, 
whom they may consider proper objects of capital punishment, under the 
second clause of Section 4, Regulation 53, 1803, (declaring the penalties of 
robbery by open violence) or of imprisonment for life under the third clause 
of that section ;* or of a mitigation of punishment under the fifth clause; or 
of an extension, mitigation, or remission of punishment in any case whatever ; 
they shall be careful to notice the same in their letters, accompanying the 
ae 


* This clause has been rescinded by Section 2, of Regulation 8, 1808, cited under 
the head of Amendments of the Mohummudan Criminal Law. But Section 3, of that 
Regulation, declares all persons convicted of robbery by open violence, and not liable 
to a sentence of death, subject to imprisonment and transportation of life. The rules 
quoted from the second and third clause of Section 6, Regulation 53, 1803, are also 
tepeated in Section 4, of Regulation 8, 1808, as follows—¢ The courts of circuit shall 
refer to the court of nizamut adawlut in the manner prescribed by the existing regula- 
tions, the trials of all persons convicted of the crime of robbery by open violence, and 
liable to the punishment declared in the preceding section. The judge of circuit, 
before whom the trial may be held, shall, in all cases, pass sentence for the stated pu- 
nishment, if the prisoner appear to him, and to the law officer of the court of circuit to 
be duly convicted; whether by his free and voluntary confession, or by the testimony 
of credible witnesses, or by strong circumstantial evidence. But such sentence shail 
not be deemed final nor shall any warrant be issued for carrying the same into execu- 
tion until it be confirmed by the court of nizamut adawlut. And if the judge of circuit 
be of opinion that there are grounds for a mitigation or remission of punishment, he 
shall state the same in his letter, to accompany the trial, as required by Clause Third, 
of Section 6, Regulation 53, 1803.” 
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trials referred; and shall state at large the grounds of their judgment whe- 
ther for or against the prisoner, with such of the facts and circumstances in 
evidence upon the trial, as may be necessary to explain the case of the 
prisoner, whose punishment is proposed to be extended, mitigated, or re. 
mitted.” 

The judges of the courts of circuit are ordered to refer to the Mohum. 
mudan law officers of their respective courts all questions on points of law, 
that may arise in the course of any trial, and respecting which no specific rules 
may have been enacted by the Governor General in Council. If the opinions 
delivered by the law officers appear contrary to the principles of justice, or to 
the provisions of the Mohummudan law, the judges are nevertheless to be 
guided by them; but after completing the trial, and obtaining the futwé of 
the law officer present thereupon, are, without passing sentence, to transmit 
the proceedings and futwa to the nizamut adawlut ; with a letter, stating their 
objections, for the consideration and sentence of that court. 

The prosecutor in trials before the court of circuit may be examined under 
a solemn declaration, if he be of the description of persons exempted 
from taking an oath; and is allowed the option of carrying on the prosecu- 
tion in person, or by a vakecl duly appointed, excepting cases in which the 
Mohummudan law requires the prosecutor’s appearance in person af the trial 
of the prisoner. The judge of circuit may however require the personal 
attendance of the prosecutor, in all cases wherein his deposition may be deemed 
necessary, as evidence upon the trial. But no Mohummudan or Hindoo 
women, of a rank and situation in life, which, according to the custom and 
prejudices of the country, would render it improper to compel them to appear 
in a court of justice, are to be made to attend in person. Whenever the prose- 
cutrix, or any witness upon a trial, may be a woman of this description, and her 
evidence may be deemed necessary, (the case being such as to admit of its 
being taken by commission, ) the judge is to depute persons to take it, in the 
manner prescribed by the Mohummudan law. If the attendance of any wit- 
ness on the part of the prosecutor or prisoner, whose evidence the law may 
not allow to be taken by commission, cannot be procured ; or if any witness 
cannot be found, or though attending, refuse to give evidence, the judge may 
postpone the trial until the next circuit, if there appear to be sufficient cause 
for so doing.’ If the attendance, or evidence, of such witness cannot then 
be obtained, the judge of circuit may, in like manner, postpone the trial a 
second time. But if the judge and law officer be of opinion that the evidence 
of any such witness is not necessary, the trial is to be completed without it. 
The judges of circuit are expected however, in every instance, to make such 
inquiry as may be necessary to satisfy themselves, and the court of nizamut 
adawlut in cases referrible to that court, that all due measures have been 
taken to cause the attendance of the whole of the witnesses, both on the part 
of the prosecutor and the prisoner. In the examination of witnesses, the 
courts of circuit are required to observe the rules already stated with respect 
to witnesses examined by the magistrates. They are further directed to be 
careful to notice on their proceedings any material differences between the 
depositions of the same witnesses before them and the magistrates; and are 
to question the witnesses thereupon and record their answers. But the de- 
positions taken before the magistrates are not to be read before the court of 


* When a trial is postponed by a judge of circuit, for further evidence 2 
be taken at a subsequent session, the judge taking the further evidence or such pie » 
is to complete the same, by passing sentence. This was established as a ee Tule 
of practice, by a circular letter, from the nizamut adawlut, to the courts of circuit, 
Aated AA Anril. 1219. . 
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circuit in the presence of the deponents, until they shall have been re-exa. 
mined before the court of circuit. This court, as before observed, has the 
same power as the civil courts, of punishing, by fine and imprisonment, any 
witness duly summoned, who may not attend, or though attending, may 
refuse to give evidence and sign his deposition. The courts of circuit are 
further empowered to direct the magistrate to inflict corporal punishment 
with a rattan, not exceeding fifteen strokes, or imprisonment for any term 
not longer than fifteen days," upon any person guilty, of contempt of court in 
open court. 

The sentences to be passed by the court of circuit, in cases of conviction, 
when the crime may be punishable by them, under the provisions of the 
Mohummudan law, or of any regulation passed in modification of it, or to 
supply its defects, have been already stated in the preceding section of this 
Analysis. But it will be proper to add, in this place, the following rules 
enacted in Regulation 15, 1814, with a view ‘* to define the punishment to 
which persons convicted of two or more offences, shall in certain cases be 
subject.”’ 

§ 2. “ First. Whenever a prisoner may be brought to trial before a 
court of circuit, for two or more distinct offences, included in separate com- 
mitments, and may be convicted, at the same session, of two or more 
offences, the prescribed penalties of which, under the regulations in force, 
may exceed, in the aggregate, thirty-nine stripes with a corah, and imprison- 
ment for fourteen years, but may not, for the crime established against the 
prisoner on any one commitment, amount to death, or imprisonment for life, 
(in which case the trial would be referrible to the nizamut adawlut) the judge 
of circuit is authorized to reduce the prescribed punishments for the whole 
of the offences of which the prisoner may be so convicted, at the same ses- 
sion, So as not to exceed, in the aggregate, thirty-nine stripes with a corah, 
and imprisonment, in banishment from the district, for a term of fourteen 
years, provided he shall be of opinion, on consideration of the several acts of 
criminality established against the prisoner, and the circumstances of each 
case, that the punishment above specified is sufficient. If the judge of circuit 
however should be of opinion, that the prisoner is deserving of imprisonment 
for a longer period than fourteen years, he shall pass’ sentence, in the several 
cases, for the punishment prescribed by the regulations; (except that the 
number of stripes to be adjudged against a prisoner, at any one session of a 
court of circuit, shall not exceed thirty-nine) and shall transmit the proceed- 
ings on each case, with a report of the circumstances, and his sentiments on 
the punishment which should be inflicted upon the prisoner, for the final 
sentence or order of the court of nizamut adawlut. Second. The principle 
of the above clause shall be also considered applicable to cases, in which pri- 
soners convicted and sentenced at a preceding session of a court of circuit, 
may be convicted at a subsequent session, of another offence committed before 
their first conviction and sentence. But it is not meant to apply to any new 
offence committed by a person, after his conviction of a former offence, 
whether the period of confinement to which he may have been sentenced for 
his former offence shall have expired at the time of his committing the sub- 
sequent offence or otherwise. Zhird. When a prisoner, committed or held 
to bail, for trial before a court of circuit, on two or more distinct charges, 


t The period of imprisonment in the rule for the ceded provinces (Section 28, Re- 
gulation 7, 1803,) is four months. But as the remainder of the section is taken verda- 
tim from Section 59, Regulation 9, 1793, which is still in force for Bengal, Behar, 
Orissa, and Benares, this variation is supposed to have been accidental. 
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may be liable, on one or more convictions, to a sentence of imprisonment for 
fourteen years ; and the further charge or charges against the prisoner may 
not be such as would, on conviction, subject him to a sentence of death or 
imprisonment for life, it shall not be requisite for the judge of circuit to try 


~ 


f 
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such additional charge or charges, unless there shall appear to be special and pense with the 


sufficient cause for trying the same: provided, that whenever a judge of 
circuit may exercise the discretion thus vested in him, he shall report the 
same, with his reasons, to the court of nizamut adawlut, in the statement 
transmittible to that court, of sentences passed by the court of circuit ; or if 
the trial held upon the prisoner be on any account referrible to the nizamut 
adawlut, in the letter accompanying such trial ; and it shall be competent to 
the nizamut adawlut to order a further trial of the remaining charge or 
charges against the prisoner, in all cases wherein that court may judge it 
proper so to direct.” 

As soon as possible after the close of any trial referrible to the nizamut 
adawlut, and with no further delay than may be necessary to transcribe the 
proceedings held thereupon, the courts of circuit are required to transmit to 
the nizamut adawlut a complete and exact counterpart of the original recofd 
of all proceedings held, and papers received, relative to such trial ; with an 
English letter, stating their opinion on the evidence, and on the guilt and 
innocence of the prisoners. ‘The record to be so transmitted is to be authen- 
ticated by the signature of the judge and seal of the law officer before whom 
the trial may have been held, and is to include the whole of the proceedings 
held before the court of circuit, with every examination, exhibit, or material 
paper of whatever denomination, taken by, or delivered to that court; and 
the Persian translations of all examinations taken down in any other language 
than the Persian. ‘The whole of the proceedings and papers received from 
the magistrate upon the case referred are also to be annexed to, and trans- 
mitted with, the proceedings of the court of circuit; but any variations be- 
tween the depositions of the witnesses before the magistrates and courts of 
circuit, are to be carefully noticed on the proceedings of the latter, and any 
confessions of the prisoners before the magistrates, any inquest taken in cases 
of homicide, or any other evidence appearing on the proceedings of the ma- 
gistrates, are to be entered, with the necessary proofs, on the proceedings of 
the court of circuit! The courts of circuit are further directed, in the 


' Several instances having occurred of considerable delay in the transmission of 
trials referrible to the nizamut adawlut, that court, with a view to the more certain 
attainment of the object proposed by Regulation 10, 1799, viz. the speedy discharge, 
or punishment, of the prisoners whose trials are under reference, directed the strict 
observance of the following instructions, by a circular letter addressed to the courts of 
circuit, on the 11th September, 1801. The zillah and city magistrates were, at the 
same time, instructed, on the application of the judge of circuit, to afford, as far as 
practicable, the assistance of their native officers, in transcribing the proceedings of the 

Ww <= . . « 
ae) "The ae record of proceedings held before the court of circuit, required 
by Section 2, Regulation 10, 1799, to be transmitted as soon as possible after the close 
of any trial referrible to the nizamut adawlat, and with no further delay than may be 
necessary to transcribe the proceedings held thereupon, is to be invariably transmitted 
from the station where the trial may have been held, before the judge of circuit pro- 
ceeds to any other station; unless from the number of referrible trials, his detention, 
whilst the record is transcribing, would be such as materially to impede the circuit ; in 
which case he is to report the same to the nizamut adawlut, with a list of the ee 
trials; and information when the same will be transmitted respectively. T'o enable 
the judges of circuit to prepare the counterpart record of trials referrible to the - 
zamut adawlut, with the least possible delay, the several zillah and city a ta w , 
be instructed to give the assistance of their native officers in transcribing the origina 
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transmission of trials to the nizamut adawlut, to give a preference, as far as 
n.4,1797,514; Ptacticable, to those trials in which the prisoner, or prisoners, may be liable 


i.7, 1908,6365 to a sentence of death. And the proceedings in such cases are to be trans- 
Power of in- 


crvcting ma. ‘Mitted within ten days after the trial is completed. They are also directed, 


gistrates toad- in the transmission of their proceedings to the nizamut adawlut, to be guided 
mit bail in spe- 


cial cases,vest- by such forms and instructions as they may receive from that court. By the 
ed in courts of second clause of Section 9, Regulation 9, 1807, the courts of circuit are 
ook sa empowered to instruct the zillah and city magistrates to accept sufficient bail, 
i807. from persons charged with offences not bailable under the general provisions 
PinlaC RE contained in the regulations, whenever they may see special cause for so 
ions ink, 14, doing. In Section 7, of Regulation 14, 1810, they are further declared 


1810, 67, for ce 7 1 : | : 
ptt | ig, Competent ** to hold to bail, or to direct the magistrates to admit to bail, any 


prisones, prisoner or prisoners, whose trials may be referrible to the court of nizamut 
whose trials 


whose Aria adawlut, in consequence of the judge of circuit not concurring in the fuiwd 
‘to the nizamut Of the law officer, for the conviction of the prisoner. When the prisoner 
Sea hit may not be able to find bail, in such cases, the judge of circuit shall, with the 


Rule to he ob- least possible delay, transmit the proceedings held upon the trial, with a letter 
served when 


ie prisenel stating the grounds on which he may not concur in the futwd of the law 
may not be officers, to the court of nizamut adawlut; and the law officers of that court 


able to find 


uit shall deliver their futwd, as soon as possible after the receipt of the trial, for 
the early sentence, or order, of the court. 


eee, Hata Previous to the commencement of each circuit, the courts of circuit are to 
eport to be 


made to the examine the lists of trials held on the preceding circuit, and referred to the 
nizamut alaw- nizamut adawlut, and in the event of their not having received the sentence 
commence. or orders of the nizamut adawlut, are to report the same to that court ; that in 


tan pe the event of the proceedings transmitted, or of the sentence or orders passed 
trials teferred thereupon, having miscarried, duplicates may be sent, without delay. On 
onthe ae their return from each circuit, the judges are to transmit to the nizamut 
which the or- adawlut a report, containing such observations as they have made during the 
ers have net circuit, regarding the effect of the present system for administering the 
K.4,1797.; 12, criminal laws, in the prevention and punishment of crimes ; as well as re- 


re-enacted for : et lo P 
ceded provin. SPecting the state of the jails; the treatment and employment of the pri- 


ce, mR.7, soners; and such other matters as they shall think deserving the notice of 
103.4 37. : . Ln . oO 
Report ‘, the court. But any new regulations which the judges of circuit may deem 


made tothe ni- advisable, are to be prepared in the manner and form prescribed by Regu- 
art kos lations 20, 1793, and 9, 1803. With a view to the regular information of 


ofeacheiremt. the nizamut adawlut upon the progress made in the half yearly circuits, the 
ae judges were further required by a circular order from the nizamut adawlut, 


and conclusion 
of the business 


ateachstation. proceedings; and the judges of circuit are authorized to employ any additional 
mohorirs they may find necessary, and be able to procure, for the same purpose, trans- 
mitting a contingent bill on this account for the sanction of Government. The pro- 
ceedings and papers received from the magistrates, required by the regulation above- 
mentioned to be transmitted to the nizamut adawluf, with trials referrible to that court, 
are to be transmitted as received from the magistrates; without making copies of 
them; and such papers, after the nizamut adawlut shall have passed sentence on the 
trial referred with them, will be returned to the judge of circuit. By these means, the 
court trust, that the trials referrible to them will be always transmitted, in future, 
within the period of ten days, fixed by Section 68, Regulation 9, 1793, as well as 
without any inipediment to the business of the circuits.” On the 25th January, 1815, 
a further circular order was issued by the nizamut adawlut, rescinding such part of the 
instructions above quoted, as dispensed with the transmission of proceedings from the 
station where the trial is held, in certain cases ; and requiring the judge of circuit, in 
future, * before proceeding to any other station, to transmit from the station at which 
referrible trials may be held, the records of such trials, with the Icast possible delay, 
as prescribed in the regulations,” 
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dated the 8th October, 1806, “to report to that court the dates on which 
they may commence and conclude the business at each station.”? ' 

The judges of circuit are to visit the jails at each station, where the half 
yearly jail deliveries are held, and once in every three months, or oftener if 
they think proper, at the stations where monthly jail deliveries are held ; and 
are to issue to the magistrates such orders as may appear advisable for the 
better treatment and accommodation of the prisoners. The report to be 
made by them to the nizamut adawlut in cases of neglect of duty, disobedi- 
ence of orders, or misconduct on the part of the magistrates, has been already 
noticed. By Section 17, Regulation 9, 1793, (re-enacted for the ceded pro. 
vinces by Section 17, Regulation 6, 1803,) the courts of circuit were further 
required to report to the nizamut adawlut any instances wherein, upon the 
examination of the proceedings held by the magistrate, any persons should 
appear to have been released or punished by him on insufficient grounds. 
In explanation of this rule, it was declared by Section 5, Regulation 9, 1801, 
(re-enacted for the ceded provinces in the fifth clause of Section 2, Regu- 
lation 3, 1804,) that the judges of circuit “ are expected to examine with 
attention the proceedings of the magistrate in any case wherein a petition of 
complaint may be preferred to them at the jail delivery next ensuing after 
the magistrate’s decision upon the case; and to make the report directed by 
the above section to the court of nizamut adawlut, if the circumstances of 
the case shall appear to require it ; or, if otherwise, to inform the party com- 
plaining by a written order upon his petition.”* But, to save the necessity 
of frequent references to the nizamut adawlut in such cases, the judge of 
circuit is authorized by Section 22, Regulation 9, 1807, in modification of 
the former rule above cited, whenever any case determined by a magistrate 
or his assistant, ‘‘ may appear not to have been sufficiently investigated ; and 


a further inquiry may be practicable, and requisite for the ends of justice ;° 


to direct such additional inquiry to be made by the magistrate, and the result 
to be communicated to the judges of the court of circuit, collectively, for 
their orders on the case; instead of reporting it in the first instance to the 
court of nizamut adawlut.” By Section 23, of the same regulation, ‘* two 
or more judges of a court of circuit, forming a court at the sudder station, 


* Numerous other circular orders have been issued by the nizamut adawlut to the 
courts of circuit; which are detailed in the printed compilation before referred to ; 
under the head, Proceedings and Records of Courts of Circuit, and Magistrates ; 
including the trial and confessions of prisoners. 

* Section 17, Regulation 9, 1793, having been construed to mean that the judge on 
circuit is to examine and carry away the whole of the proceedings of the magistrates, 
in cases determined by them, and submitted to the judge of circuit, the nizamut 
adawlut informed the courts of circuit by a circular letter dated the 22d May, 1804, 
that “it is not meant by the above section (explained by Section 5, Regulation 9, 
1801) that the judge on circuit should examine and carry away the whole of the pro- 
ceedings of the magistrates ; but that an examination of them is only requisite in cases 
wherein applications may be made to the judge on circuit, or wherein it may appear 
to him necessary for any purpose of justice. In such cases the court are of opinion 
that the judge ought to inspect the proceedings, and pass such orders as appear proper, 
or make the prescribed reference, at the station where the application may be madc, 
provided it can be done without materially protracting the business of the circuit. 
But when the requisite examination of the proceedings of the magistrates in these 
cases would be productive of considerable detention of the circuit judge, the court are 
of opinion that there would be no objection to his taking the procecdings with him to 
the next station on the circuit ; or to his keeping them for examination until his return 
to the sudder station ; instructing the party applying for such examination, by a written 
order on his petition, to attend him accordingly, for the purpose of receiving a copy 
of any orders which may be passed by him.” 
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more judges of are declared competent, on all occasions, when it may appear necessary, upon 
a court of cir- petitions presented to them, relative to the proceedings of any zillah or city 
and control Magistrate, or of an assistant to a magistrate, within their jurisdiction, to call 
Bees upon the magistrate for his proceedings, or those of his assistant, on the 
magistrate, or Case ; and to pass such orders thereupon as they may deem proper and con- 
his assistant. sistent with the regulations.” 

R.6, 181,52, It has been already noticed, under the preceding head of the present 
Calendar of section, that the magistrates are required by Section 2, of Regulation 6, 1818, 


persons in con- . 7 Fz tai . 

finementunder to lay before the judges of circuit at the commencement of each jail delivery, 
cxaminatey a calendar of persons in confinement on criminal charges, still under exami- 
charges, tobe nation ; containing the name of each prisoner ; the date of his apprehension ; 


eae op. the charge against him; by whom preferred; and what proceedings have 


curcuit at the been held in the case; with an explanation of the cause of delay in passing a 
crentef cach final order, if the prisoner have been more than a month in confinement. It 
yail delivery. is further provided, in the same section, that the judge of circuit, on inspec- 
Ge judges o', tion of this calendar, will call for the magistrate’s proceedings in any case 


proceed after that may appear to require it; and if on perusal of them, he shall be of opi- 


of thecaien- nion that there is not sufficient reason for postponing the trial, he is empow- 
dai, ered to instruct the magistrate to close his proceedings ; and either to pass a 


final order, if the case be determinable by the magistrate; or to bring it 
before the court of circuit in a supplementary calendar, if there appear to be 
sufficient grounds for committing the prisoner to stand his trial before that 


Duc attention court. Second. In exercising the power vested in the judges of circuit by 
to be given tthe above clause, for the purpose of preventing the long confinement of pri- 


ugned by the soners charged with criminal offences during the magistrate’s investigation of 
Bit nauine a such charges, without strong and sufficient cause for their detention, the 


fnalmderm judges of circuit are required to give due attention to the reasons assigned by 
the cases of 


such prisoners the magistrates, for not passing a final order respecting the prisoner, or priso- 
ners in each instance, and to be careful that their instructions to the magis- 
trates, in such cases, are consistent with the objects of public justice, as well 
as with a just and humane consideration of the prisoner’s actual condition, 
and the period of his confinement.” 

i312, 1818,96, Inthe first clause of Section 6, Regulation 12, 1818, ‘ for extending the 


Separate ¢a- powers of the magistrates and joint magistrates, in the trial of persons charged 
lendar of per- 


sous sentenced With breaking into houses and other places of habitation, as into warehouses 
eae. or other places used for the custody of property, with an intent to steal; or 
riod of impri- Charged with theft; with buying or receiving stolen property, knowing the 
conment than same to have been stolen; or charged with escape from jail, or other place 
he laid before Of confinement ;” the provisions of which have been stated, under the head of 


ae a Magistrates and their Assistants ; it is directed that ‘‘in addition to the 


nession calendars of persons apprehended, and discharged or punished, which the 
magistrates are required to submit to the court of circuit at the period of the 

____ Sessions, it shall be the duty of the magistrates to furnish a separate list of all 

cette oat, persons who may have been sentenced by them, under the provisions of this 


mut adawiut regulation, to a longer period of imprisonment than six months; showing the 
empowered 4, Hames of the prisoners, the crimes with which they may have been charged, 


sentences. and the sentences passed upon them; and it is hereby declaréd that the 
sions in. 1, POWers vested in the courts of circuit, and in the nizamut adawlut, with re- 


1b20,¢3. gard to the revision of sentences and orders passed by the magistrates, shall 
Monthly state- 


ment ofauch | D€ Considered applicable to all sentences and orders passed by the magistrates 
sentences to. under this regulation.” It is further provided, in Section 3, Regulation 4, 


1* submitie’. 1820, that Monthly Statements of the sentences passed by the magistrates, 


ewtatthesud- ynder Regulation 12, 1818, ‘shall be submitted to the court of circuit, at 


der station, 


Who may call. the sudder station, in such form and manner as the nizamut adawlut may 
fu. proceed- direct,” Also “ that the court of circuit, at the sudder station, shall be con- 


Ings, in any 
‘aye, and pass 
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sidered competent to call for the proceedin sin such cases, where they ma 
see cause, under the general provisions of Section 23, Regulation 9, 1807, 
without a petition being presented to that effect; and to pass such orders 
thereon, as they may deem proper, and consistent with the regulations, two 
or more judges being present, if the sentence of the magistrate’s court be re. 
versed, or altered.” ae 
The general powers vested in two or more judges of a court of circuit at 
the sudder station, by Section 23, Regulation 9, 1807, whereby they are 


authorized, on all occasions when it may appear necessary, upon petitions 4 


presented to them, to call for the proceedings of a magistrate, and to pass 
such orders thereupon as they. may deem proper and consistent with the 
regulations, are declared in Section 3, of Regulation 6, 1818, (Clauses Second, 
Third, and Fourth,) subject to the following limitation. Second, When a 
person charged with a criminal offence may have been committed, or held to 
bail, by a zillah or city magistrate, or by any public officer authorized to offi- 
ciate as a magistrate, to stand his trial before a court of circuit, at the ensuing 
session of jail delivery, it shall not be competent to the judges of the court of 
circuit, at the sudder station of the division, to annul the magistrate’s order, 
and to prevent the regular trial of the person so committed or held to bail. 
Third. In such cases, however, two or more judges of the court of circuit, at 
the sudder station, may, of course, exercise the power declared to be vested in 
those courts by the second clause of Section 9, Regulation 9, 1807, viz. by 
instructing the magistrate to admit to bail any persons whom he may have 
committed to close confinement, until they can be brought to trial at the next 
session of jail delivery, if the offence charged shall appear to be of a bailable 
nature, or though not within the description of offences declared bailable by 
the regulations, if the court of circuit shall be of opinion that there is special 
reason for admitting the prisoner to bail, and sufficient bail be tendered by 
him, for his appearance to stand his trial at the next session of jail dclivery. 
Fourth. Two or more judges of the coprt of circuit, at the sudder station, 
are further hereby empowered to comply in the first instance with applica- 
tions made to them, by parties held to bail for trial at the sessions of jail 
delivery, to be allowed to attend and plead upon the trial by a vakeel duly 
constituted, instead of attending in person, when strong and sufficient reason 
may be stated for dispensing with the personal attendance of the party in 
such cases: provided that the judge of circuit, before whom the trial may be 
subsequently held, shall exercise a full discretion, notwithstanding any previ- 
ous orders of the court of circuit, in requiring the personal attendance of the 
defendant, whenever, on consultation with his law officer, it may appear requi- 
site, under the provisions of the Mohummudan law, or generally for the ends 
tice.” ; 
i Onder the rules which have been stated for holding the jail deliveries of 
the several zillahs and cities before a single judge of the court of circuit, and a 
law officer of that court, the judges holding such jail deliveries, in the trial of 
prisoners committed or held to bail by the magistrate to be tried before the 
courts of circuit, as prescribed by the regulations, possess, in conjunction 
with their law officers, the full powers which are vested in the courts of cir- 
cuit for the trial and punishment of criminal offences. But the powers of 
single judges of the courts of circuit at the sudder stations not having been 
defined, the following provisions in Regulation 25, 1814, were enacted for 
this purpose.’ § 12. ‘ First. Whenever, from the absence, or indisposi- 


* It having been doubted whether a judge of circuit, holding a zillah or city a 
delivery could, upon misconduct appearing before him, in the course of 2 crimina 
trial or otherwise, order the dismissal of a police officer, or other native officer, it is 
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tion, of one or more of the judges of a court of circuit, or from one or more 
of the judges being occupied with the business of the civil court, or from 
vacancies, or any other cause, the sitting of a court of circuit, at the sudder 


- station, cannot be held before two judges, it shall be competent to a single 


judge to hold the sitting of the court; to call for the proceedings of a zillah 
or city Magistrate, a joint magistrate, or an assistant magistrate, in cases, in 
which there may appear to be sufficient cause for requiring such proceedings ; 
to execute all sentences and orders received from the court of nizamut adaw- 
lut ; and to pass orders in conformity with the regulations on all matters, 
cognizable by the courts of circuit at the sudder station, subject to the follow- 
ing provisions. Second. Inall cases wherein a decision, or order, may have 
been passed by a zillah or city magistrate, or by a joint or assistant magistrate, 
it shall not be competent to a single judge of a court of circuit, sitting at the 
sudder station, to reverse, or alter such decision, or order, without the concur- 
rence of another judge of the court of circuit. Third. In cases in which a 
decision or order may have been already passed by one or more judges 
of a court of circuit, it shall not be competent to a single judge to reverse, or 
alter the decision or order so passed. Fourth. No judge of circuit shall take 
cognizance of appeals to the court of circuit against decisions, or orders, pass- 
ed by himself in the capacity of magistrate, joint magistrate, or assistant ma- 
gistrate ; or in any other capacity. 7th. In cases referred to the court of 
circuit, at the sudder station, by the judge of circuit holding a jail delivery, in 
pursuance of Section 22, Regulation 9, 1807, or any other regulation direct- 
ing or authorizing a reference to the court of circuit at the sudder station, 
by the judge of circuit employed upon the duties of the zillah and city jaii 
deliveries, it there be only one judge at the sudder station, or if the case shall 
come before a single judge, under the provision made by Clause First, of 
this section, and such judge shall concur in opinion with the judge making 
the reference, he shall be competent to pass a final order in conformity with 
their joint opinion and the regulatians. But if the judge at the sudder sta- 
tion should differ in opinion from the judge making the reference in such 
cases, he shall record his opinion, and the question shall lie over until the 
opinion of a third judge can be obtained. Siath. The rule contained in 
Section 10, of this regulation, with respect to the appointment and removal 
of the ministerial native officers, of the provincial courts of appeal, and of the 
zillah and city civil courts, shall be considered applicable to, and observed by, 
single judges of the courts of circuit, holding the sittings of those courts at 
the sudder stations under the present section, with respect to the appointment 
and removal of ministerial native officers of the courts of circuit; or of the 


declared, in Section 15, Regulation 25, 1814, « that a judge of circuit, holding a zillah 
or city jail delivery, may order the dismissal of any native officer convicted before him 
of a criminal offence, which, under any express provision in the regulations, is punish- 
able by dismission from office; and on the same being notified to the magistrate, or 
other European public officer, under whom the native officer, so dismissed, may have 
been employed, it shall be the duty of the magistrate, or other European officer, to 
take measures for the appointment of a successor to the vacant office, in conformity 
with the regulations. In all other cases, if the removal of a native officer appear 
necessary to a judge of circuit, holding a jail delivery, he shall communicate the same, 
with the grounds of his opinion, to the magistrate, or other European public officer, 
under whom such native officer may be employed ; and the magistrate, or other Euro- 
pean officer, receiving such communication, shall either conform thereto, and proceed to 
fill the vacant office, in the mode prescribed by the regulations; or shall report the 
case to the proper court, board, or other authority, vested with the final power of remov- 
ing the native officer referred to, under the provisions of Regulation 8, 1809, or any 
other regulation in force.” 
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zillah and city magistrates, joint magistrates, or assistant magistrates, or native Section 13. 
officers of the police, in cases, in which the appointment or removal of such pti ai 
officers is subject to the confirmation of the courts of circuit. § 13. “ Decisions gle judge of a 


. ‘ oye : e court of cir- 
and orders of a single judge of a court of circuit, holding a sitting of the court °°" panied fi 


at the sudder station, in pursuance of Clause First, of the preceding section, conformity 
shall, if passed in conformity with the several provisions of that section, and tojinseri’, 


the general regulations, have the same force and effect, as if they had been to Baye ‘the 
passed by the court of circuit collectively.” § 14. “In all cases of a diffe- if passed by 


rence of opinion between two or more judges of a court of circuit, they shall the court col- 
vely, 


be guided by the principles of the rules prescribed for the provincial courts section is. 
of appeal in Section 9, of this Regulation.” * ee es 


In concluding what relates to the powers and duties of the courts of cuit tobeguid- 
circuit, it appears unnecessary to offer any remark upon their utility and im- ¢4,in cases of 
portance; both as providing for the regular and impartial administration of opinion. 
criminal justice, by experienced judges, who can have no bias against the aL aN 
prisoners brought to their tribunal; and as superintending and controlling lity and im. 
the conduct of the local magistrates within their respective divisions. But hortence ot 
it may be proper to insert in this place the following circular letter to the cuit. 
magistrates, from the secretary to Government in the judicial department, 
dated the 11th April, 1805; and to notice that accommodation for the 
judges of circuit has since been provided at many of the zillah stations, 

*‘ It having been represented to His Excellency the Most Noble the Go-} Circular letter 
vernor General in Council, that the judges of circuit have, in some instances, 1° ‘he magi 
been exposed to inconvenience, from want of personal accommodation, dur- ing Siem arlts 
ing their residence at the different stations for the jail delivery; and His {(".0),ti¢e. 
Excellency in Council being of opinion, on a consideration of the nature of vernment, on 
the duties of the judges of circuit, that the necessary accommodations should (ho 11"" Apr 
be provided for them during the sessions; I am directed to desire that you will 
report whether there are any public buildings which can be appropriated to 
the abovementioned purpose ; and if not, that you will state in what manner 
you would recommend that the necessary accommodation should be pro- 
vided for the judges of circuit with the least expense which may be practica- 
ble to Government. I am further directed to acquaint you that the Gover- 
nor General in Council desires that every personal attention, and respect, 
may be shown to the judges of circuit, by yourself and the officers subject 
to your authority, during their residence at your station, and on their pro- 


gress through your jurisdiction.” 


Court of Nizamut Adawlut. 


The court of nizamut adawlut, or superior criminal court, is held at Cal- r.9, 1793, 
cutta; and was constituted, by Section 67, Regulation 9, 1793, to consist of },{6,07. 
the Governor General and members of the supreme council, assisted by the zamut adawiu! 
head cauzee and two moofties. But for the reasons before stated, relative to Wyre tM 
an alteration in the constitution of the sudder dewanny adawlut,* it was stituted 
enacted by Section 10, Regulation 2, 1801, that “ the court of nizamut 
adawlut shall henceforth consist of three judges, to be denominated respec- 
tively, chief judge, and second and third judge, of the nizamut adawlut, as- 
sisted by the head cauzee of Bengal, Behar, Orissa, and Benares, and by two 
moofties, The said chief judge shall not be the Governor General, nor the 


See page 115. Page 131. 
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Commander in: Chief, but shall be one of the members of the supreme 
council, to be selected and appointed by the Governor General in Council ; 
and the said second and third judges shall be selected and appointed by the 
Governor General in Council, from among the covenant civil servants of the 
Company, not being members of the supreme council.” The subsequent 
alterations in the constitution of this court, and of the court of sudder 
dewanny adawlut, made by Regulations 10, 1805, 15, 1807, and 12, 1811, 
have been detailed in treating of the latter court.' It will be sufficient to 
repeat, in this place, that under the provision contained in Section 2, of 
Regulation 12, 1811, for “ a chief judge, and as many puisne judges, as the 
Governor General in Council may, from time to time, deem necessary,” the 
court now consists of a chief judge, and three puisne judges, all chosen from 
among the covenanted servants of the Company ; but neither of them being 
a member of the supreme council. 

The chief judge, and each of the puisne judges of the nizamut adawlut, 
are required to take and subscribe before the Governor General in Council 
an oath, similar to that which is directed to be taken by the judges of the 
courts of circuit. The register and law officers of the nizamut adawlut are 
also required to take and subscribe the same oaths, or solemn declarations, as 
are directed to be taken by the registers and law officers of the courts of 
circuit.* It is provided by Section 13, Regulation 2, 1801, (re-enacted for 
the ceded provinces by Section 5, Regulation 8, 1803) that the nizamut 
adawlut be an open court ; and that it be held, under the same provisions as 
are prescribed for the court of sudder dewanny adawlut, with respect to the 
number of judges necessary for holding a court; to an eventual difference 
of opinion between the judges; to the ordinary and special sittings of the 
court; to its mode and order of proceeding ; and to the execution of its 
process.’ But in consequence of the number of trials made referrible to the 


* Pages 182 to 134. 

* Vide form of solemn declaration prescribed for law officers in note to page 167, 

* See the provisions referred to, under the head of Court of Sudder Dewanny 
Adawlut. To these however should have been added Section 18, of Regulation 25, 
1814, as follows :—* It is already provided by the regulations, with respect to the 
court of sudder dewanny and nizamut adawlut, that in the event of any difference of 
opinion when three judges may be present, the voices of the majority shall determine 
the question ; or if only two judges be present, that the decision upgn the question be 
postponed for the attendance of a third judge. It is hereby further provided, that if 
four judges of the court of sudder dewanny adawlut, or the court of nizamut adawlut, 
be present at a sitting of either court, when a difference of opinion may take place, 
and the number of voices be equal, the chief judge, concurring with any one of the 
other judges, shall possess a casting vote, amd the question shall be determined ac- 
cordingly. ’ 

It should also have been noticed, in stating the provisions of Sections 6 and 8, Regu- 
lation 13, 1810, respecting sittings of the sudder dewanny adawlut before single 
judges (page 138), that those. provisions were modified by Section 16, Regulation 25, 
1814, in the same manner, and to the same extent, as the provisions af Section 2, 
Regulation 13, 1810, respecting sittings of the provincial courts, before single judges, 
were modified by Sections 6 and 8, of Regulation 25, 18145 detailed, under the head 
of those courts, in page 114, Under these modifications, whenever, from the number 
of original causes and appeals, depending before the sudder dewanny adawlut, it may 
appear requisite for the speedy trial and decision of such causes and appeals, or for the 
general dispatch of business depending before the court, that separate sittings of the 
court should be held, at the same time, before one or more judges respectively ; and 
the number of judges present may admit of such separate sittings being held ; it is 
competent to the judges to hold the same; and to pass orders, or judgments, in con- 
formity with the regulations, subject to the same restrictions ; when the sittings may 
be held before a single judge, as are prescribed by the rules in force, with respect to 
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nizamut adawlut, by Regulation 8, 1808, (under the provisions of which all 
persons convicted of robbery by open violence, who may not be liable to suf. 
fer death, are subject to imprisonment and transportation for life) the follow. 
ing modifications of the rules before in force were enacted by that regulation,” 
§ 5. * Such part of the existing regulations as directs that two judges of the 
court of nizamut adawlut shall be necessary to hold a court, and that no sen- 
tence or final order of the court shall be valid unless passed by two judges 
present, is hereby rescinded.” § 6. ‘* The sittings of the court of nizamut 
adawlut shall be held before two or more judges, as heretofore, whenever the 
number of trials and other business depending before the court may admit of 
it. But whenever the number of depending trials may render it necessary, 
for their speedy determination, that the judges should hold separate sittings, 
it shall be competent to any one judge to hold a sitting of the court, and to 
pass orders or sentence upon any trial under reference to it,,in conformity 
with the regulations ; provided, that if the single judge so sitting shall not 
concur with the judge of circuit, before whom the trial may have been held, 
with respect to the conviction of the prisoner, he shall not pass sentence, 
until one or more of the other judges of the court of nizamut adawlut can 
sit with him upon the trial.””" § 7. * The Mohummudan law officers of the 
court of nizamut adawlut shall continue to deliver their joint futwd upon the 
trials referred to that court, as far as may be practicable. But whenever, 
from the number of trials in reference, it may be requisite for their speedy 
decision, that they should be divided amongst the law officers for revision, it 
shall be competent to any one of the law officers to deliver a futwé thereupon. 
Provided that if any one of the law officers of the nizamut adawlut, on re- 


single judges of the sudder dewanny adawlut, holding sittings of that court, under the 
provisions of Regulation 13, 1810. It is further provided by the modified rule con- 
tained in Section 8, Regulation 25, 1814, and extended to the sudder dewanny adawlut 
by Section 16, of that regulation, that when a single judge of the latter court, trying 
a case in appeal, shall be of opinion that the decision appealed from ought to be re- 
versed or altered, and shall record his sentiments to that effect; and another judge of 
the court, sitting afterwards upon the same appeal, shall concur in the opinion so re- 
corded; it shall be competent to the second judge to pass the decree, or final order, in 
conformity thereto } and to cause the same to be carried into execution, in the mode 
prescribed by the regulations, without waiting for the sitting of both judges, when cir- 
cumstances may not conveniently admit of it. In such cases, the decree, or order, is 
to be signed by the judge present at the final sitting; and the signature of the judge 
who first sat is not considered requisite : but his opinion, as recorded by him, is to be 
recited in the decree, or final order, and in the copies of it delivered to the parties. 
This note is meant to supply an inadvertent omission in the second section of the first 
part of this Analysis ; and will be connected with it by a reference in the index to the 
present volume. 

1 The rule here cited was extended by Section 17, Regulation 25, 1814, as follows : 
«‘ The rule for separate sittings before single judges of the court of nizamut adawlut 
contained in Section 6, Regulation 8, 1808 ; though principally intended for the speedy 
determination of criminal trials, under reference to that court, is hereby declared to au- 
thorize a sitting of the court, before a single judge (when two or more judges may 
not be able to attend) upon miscellaneous references to or from the courts of circuit 
and magistrates, upon petitions receivable by the court of nizamut adawlut; and gene- 
rally upon all matters appertaining to the cognizance of that court under the regulations 
in force. But in every case wherein a single judge of the nizamut adawlut may be of 
Opinion that the decision or order of a court of circuit, magistrate, or other public 
officer, should be reversed, or altered, he is not to pass a final order, without the con- 
currence of one or more of the other judges of the court. Nor is he, in any case, by 
his single authority, to reverse or alter a former decision, or order, of one or more of 
the judges of the court.” 
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\dditional —_-vising the proceedings held upon the trial, shall not concur with the law 
rules enactec 


iw R.17, 1817, Officer of the court of circuit before whom the trial may have been held, as to 
nection 17. the conviction of the prisoner, he shall not write the futwd, until one or more 


Extension of 


provision ink. Of the other law officers of the nizamut adawlut can deliver the same in con- 


7, 1608, §7, to cert with him, after perusal of the proceedings.” * 
all cases im 


which a judge The following additional rules were enacted in Sections 17, and 18, of 
of circuit, be- Regulation 17, 1817:—§ 17. “ It is provided in Section 6, Regulation 7, 


trial aagibe 1808, that if a single judge of the nizamut adawlut, holding a sitting of that 
held, shall re- court upon a criminal trial, shall not concur with the judge of circuit before 
mitigation of whom the trial may have been held, with respect to the conviction of the pri- 
Heel soner, he shall not pass sentence until one or more of the other judges of 


seniels asaibele the court can sit with him upon the trial. This provision, which includes all 
judge ofte™- instances of a difference of opinion upon the guilt or innocence of a prisoner, 


it Nalding is now extended to all cases in which the judge of circuit, before whom the 
care ong trial shall have been held, may recommend a mitigation of punishment, upon 


deem insufi- grounds which a single judge of the nizamut adawlut, holding the sitting of 
Opinion of a. that court, may deem insufficient. In such cases, the opinion of a second 


second judge i weet 
weond judge judge of the nizamut adawlut shall be taken upon the mitigation proposed 


adawint to he by the judge of circuit; and in giving such opinion he will examine the pro- 
taken in such ceedings upon the trial as far as may be necessary to enable him to form a 


Section 18, | judgment upon the stated grounds of mitigation.” § 18, ‘* First. When 


A single judge : cea. ° oe ° 4 
Paes the judge of a court of circuit, referring a criminal trial to the nizamut 


adawlut, con- adawlut, shall state circumstances of extenuation, or other special grounds for 


curring with ae ae , : 4 7 
ae indae ‘; mitigation of punishment, in behalf of any prisoner, or prisoners, and a 


cixevit before single judge of the nizamut adawlut, holding the sitting of that court, shall 
wow we a’ concur in the mitigation of punishment recommended by the judge of circuit, 


‘dd ae it shall be competent to the judge, so concurring, to grant the proposed miti- 
vation of pu. gation, and to pass sentence accordingly ; in like manner as two judges of 


nislmuent, inthe nizamut adawlut are declared competent to grant a mitigation, or remis- 
hanner ase . ° i. 
ae judges of Sion of punishment, whenever it may appear just and proper, under the pro- 


the nizamut —yjsions contained in Section 3, Regulation 14,1810. Second. A single 


ipemered i} judge of the nizamut adawlut, holding the sitting of that court on a criminal 
Petia peas trial, under Section 6, Regulation 8, 1808, is further declared competent to 
‘imay be exe Mitigate or remit any part of the prescribed punishment, if it appear to him 
Soglejaiee of Just and proper on the grounds stated in Section 3, Regulation 14, 1810, 
the nant although a mitigation or remission may not be proposed by the judge of 
tie on ater circuit referring the trial; but in such cases the grounds on which a miti- 


ruined tel al- gation or remission of punishment may be granted shall be recorded and com- 
though a miti- . 7 : oj : ° . 
ration or ree Municated to the court of circuit, for the information of the prisoner, or pri- 


mission of pu- SONETS, as required by the abovementioned section of Regulation 14, 1810.” 
Washment be 


not proposed The provisions of Regulation 14, 1810, which are here referred to, and which 
by the judgcof were enacted, (as stated in the preamble to that regulation) partly to remove 
iis the tial, any doubt of the competency of the nizamut adawlut to remit or mitigate 

the penalties of the Mohummudan law, in cases of Hudd and Kisés; but 


also * to save the necessity of a reference to the Governor General in Coun. 


? A further provision, in Section 8, of Regulation 8, 1808, which extended to trials 
before a single judge of the nizamut adawlut, under that regulation, the discretion 
vested in the judges of that court by the fifth clause of Section 7, Regulation 53, 1803, 
(to confirm in certain cases a sentence passed by a judge of circuit, in conformity with 
the futwa of his law officer, without revising the whole of the proceedings held upon 
the trial) was rescinded by Section 16, Regulation 17, 1817; together with the clause 
of Regulation 53, 1803, abovementioned ; ‘ the provisions contained therein for ex- 
pediting the decision of criminal trials referred to the nizamut adawlut having seldom 
been found available for the purpose intended by them.” 
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cil, in any case, (except the trial of persons charged with crimes against the 
State) wherein it may appear to the judge of the nizamut adawlut just and 
proper to grant a remission or mitigation’of punishment ;” are contained in 
Sections 2, 3, and 4, of that regulation, to the following effect :— 

§ 2. “ Regulation 6, 1796 ; Clause Fifth, Section 13, Regulation 1, 1796; 
Sections 19, 20, and 21, Regulation 8, 1803 ; and all other provisions in the 
existing regulations, (excepting such as relate to persons charged with crimes 
against the State) which require a reference from the court of nizamut 
adawlut to the Governor General in Council, for the purpose of obtaining a 
pardon, or mitigation of punishment, to persons charged with, or convicted 
of, any criminal offence, are hereby rescinded.” § 3. ‘ In all criminal trials 
before the court of nizamut adawlut (except for crimes against the State, in 
which cases the proceedings held upon the trial are required by Section 5, 
Regulation 4, 1799; and Section 5, Regulation 20, 1803 ; to be submitted, 
with the sentence of the court, for the orders of Government) if the futwd 
of the law officers of the nizamut adawlut, or the sentence of an assembly of 
hill chiefs in zillah Boglepore, (held under the provisions of Regulation 1, 
1796) shall declare a prisoner, or prisoners, liable to a more severe punish- 
ment, than on due consideration of the evidence, and all the circumstances 
of the case, may appear to the court of nizamut adawlut, to be just ; or if a 
prisoner, or prisoners, (not charged with a crime against the State) shall in 
any case before the court of nizamut .adawlut, under the provisions of the 
laws and regulations én force, be liable to a more severe punishment, than 
may appear to the court equitable, though not specifically declared by the 

Jutwa of the law officers, or sentence of the hill chiefs in zillah Boglepore ; 
it shall be competent to two or more judges of the court of nizamut adawlut, 
to grant such remission, or mitigation of punishment, as may appear just and 
proper, according to the evidence and circumstances of the case, and to pass 
sentence accordingly ; provided that in all such cases the court of nizamut 
adawlut shall record the grounds upon which a remission or mitigation of 
punishment may be adjudged, under the discretion hereby vested in that 
court ; and shall communicate the same to the court of circuit (or magistrate 
of zillah Boglepore), before whom.the trial may have been held, with direc- 
tions to cause the same to be made known, in open court, to the prisoner, or 
prisoners, concerned.” § 4. “ The powers vested in the nizamut adawlut, 
by the preceding section, shall be considered applicable to all cases in which 
that court may revise a sentence passed by a court of circuit, or zillah or city 
magistrate, or assistant to a magistrate, in pursuance of Section 24, Regu- 
lation 9, 1807 ; or under any other provision in the regulations. It is also 
declared applicable to any cases in which the court of nizamut adawlut may 
see reason to revise a sentence passed by that court, and to remit any part of 
the punishment adjudged. But this discretion shall not be exercised without 
strong and sufficient grounds, to be recorded at large upon the proceedings 
of the court.” It was at the same time provided in Section 6, of Regulation 
14, 1810, that “ nothing contained in this, or any other regulation, shall be 
understood to preclude the Governor General in Council from the exercise 
of the power reserved to the chief executive authority in all cases when it 
may appear proper, to pardon any person charged with, or convicted of, a 
criminal offence. In all such cases, a letter from the secretary to the Govern- 
ment in the judicial department, addressed to the register of the nizamut 
adawlut, or to any zillah or city magistrate, or to any other local authority, 
shall be deemed a sufficient voucher of the pardon thereby notified, and shall 
be observed accordingly.” 

The court of nizamut adawlut is authorized to take cognizance ‘ of all 
matters relating to the administration of justice, in criminal cases, and to 
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the police of the country ;”’ and is directed to submit to the Governor 


General in Council such regulations regarding them as it may deem advisable. 
It may exercise the general powers which were vested in the nizamut court 
when held at Moorshedabad, and superintended by the late Naib Nazim the 
Newab Mohummud Ruza Khan. But its authority in particular cases is 
defined by the regulations ; and it is prescribed that “ the sentences of the 
court shall be regulated by the Mohummudan law, excepting cases in which 
a deviation from it may be expressly directed by any regulation, passed by 
the Governor General in Council.” The modifications of the Mohummudan 
law enacted by the regulations have been stated in the preceding section. 
The cases referrible to the nizamut adawlut by the magistrates, and courts 
of circuit, have also been noticed ; and it will be sufficient to add that in 
cases of life and death, as well as in all cases of corporal punishment, fine, 
and imprisonment, the sentences of the nizamut adawlut are final. 

The law officers of the nizamut adawlut are ordered to assemble at the 
office of the register three times in every week, or oftener if necessary. The 
register is to lay before them the Persian copies of proceedings upon trials 
referred by the courts of circuit to the nizamut adawlut ; after duly consider- 
ing which, and previously to leaving the register’s office, they are to state “in 
writing, at the foot of the record upon each trial, whether the fictwd of the 
law officer of the court of circuit is consistent with-the evidence, and confor- 
mable to the Mohummudan law ; or the futwé which, in their opinion; ought 
to be delivered upon the case ;* and are to subscribe*their names, and affix 
their seals thereto. ‘The register is to submit the proceedings so revised to 
the judges of the nizamut adawlut at their next meeting ;* and the court, 


" A more direct supervision of the police is exercised by the Governor General in 
Council, with whom the superintendents of the police, and the zillah and city magis- 
trates, correspond, on breaches of the peace, police arrangements and establishments, 
and other subjects of police, through the secretary to Government in the judicial 
department. In a letter from that officer to the register of the nizamut adawlut, dated 
14th May, 1807, the power reserved to the executive Government, in matters connected 
with the general peace of the country, was declared in the following terms :—« The 
Governor General in Council considers it essential that the powers exercised by the 
executive Government, in the conservation of the general peace of the country, should 
be kept entirely distinct from the powers and duties vested in the nizamut adawlut, as 
a court of criminal judicature ; and that the Government should receive direct and 
immediate information of any occurrences requiring its aid and interposition.” 

* Under the option left to the law officers of the nizamut adawlut, it has been their 
invariable practice to deliver a general fu/wd upon the case; without any direct refe- 
rence to the fudwas given by the law officers of the courts of circuit; though any erro- 
neous reasoning, or conclusion, in the latter, is sometimes indirectly noticed and re- 
futed. 

3 The increased number of criminal trials referred to the nizamut adawlut, since the 
jurisdiction of that court was extended to the ceded and conquered provinces, has, for 
some years past, required a daily sitting ; (Sundays only excepted ;) and frequently 
Separate sittings, at the same time, before two or more judges of the court. An arrange- 
ment made, with the sanction of Government, in March, 1816, for expediting the 
business of the sudder dewanny, and nizamut adawlut, respectively, by a division of it 
between the judges of the two courts, with their occasional co-operation in cases of 
difficulty or importance, has been already mentioned, in a note to page 134, with the 
successful result of this arrangement, in leaving no criminal trial undecided at the com- 
mencement of the year 1817. The following is an extract from an official Report made 
to Government, on this subject, under date the 2d July, 1817. On the Ist of April, 
1816, the number of regular criminal trials depending before the nizamut adawlut 
amounted to 178; besides 17 miscellaneous cases. ‘This heavy arrear was gradually 
reduced, between April and December, 1816; and the court had the satisfaction of 
reporting on the 8th January last, that, at the beginning of the present year not a 
single criminal trial was depending before the court. Since that period no delay of 
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after perusing the proceedings of the court of circuit, with the futwds of the 
law officers of that court, and of the nizamut adawlut, are to pass the final 
sentence ; unless further evidence or information upon any point appear 
requisite ; in which case the necessary instructions are issued to the courts of 
circuit, or magistrates ; and the sentence is postponed till a communication 
shall have been made of the result; when, if further evidence be received, a 
second futwd is taken from the law officers, and the trial is again brought 
before the court. Within three days after sentence is passed by the court of 
nizamut adawlut, or sooner if practicable, the register is to transmit a copy of 
it, under the seal of the court, and attested with his official signature, to the 
judges of the court of circuit, who are immediately to issue a warrant to the 
proper magistrate, to cause the sentence to be carried into execution.’ The 
magistrate, on receipt of the warrant, is to cause the sentence to be executed, 
without delay ; and to return the warrant to the court of circuit, with an 
endorsement under his official seal and signature, certifying the manner in 
which the sentence has been executed.* All warrants so returned are 


importance has occurred in deciding the criminal trials brought under the cognizance 
of the court, although the number of regular trials referred in the last six months, 
viz. 256, considerably exceeded the half-yearly average of 1815 and 1816; (which, of 
regular trials, was 189 only;) and His Excellency the Governor General in Council 
will observe, from the accompanying statement, that, on the Ist instant, no criminal 
trial was depending before the nizamut adawlut. The aggregate number of trials de- 
cided by the court, during the period of fifteen months, which has elapsed since the 
Ist April, 1816, is as follows— 

Regular trials - - - 697 

Miscellaneous cases - - 50 
747 =Total. 

The above extract is cited in par. 126, of a letter from the court of sudder dewan- 
ny adawlut, to the Vice President in Council, dated 9th March, 1818; quoted, by 
mistake, as dated the 29th March, in page 188 ; and it was added, in the same para- 
graph—« The number of civil causes depending before the sudder gewanny adaw- 
lut, on the Ist of April, 1816, was 461; and on the Ist instant, 410; being a reduc- 
tion of 51 civil suits. The actual number of appeals disposed of during the fifteen 
months, amounts to 196. It may, at the same time, be observed, that there is little 
arrear now depending in that branch of the business of the .court, which is ordinarily 
denominated miscellaneous. In the department of English correspondence, the cur- 
rent business has been conducted, without accumulation, under the arrangement adopt- 
ed by the court, in their resolutions of the 18th March, 1816; and the most important 
business depending in the English department, previously to the month of April, 1816, 
has been since disposed of.” The superintendence of this department having princi- 
pally devolved to the author of this Analysis, in his capacity of chief judge, he may 
be allowed to conclude the subject of this note by remarking that, on the 7th January, 
1819, when the state of his health obliged him to apply for permission to proceed to 
St. Helena, and eventually to England, he had the satisfaction of reporting, ‘ that, 
under the arrangement for conducting the business of the sadder dewanny and nizamut 
adawlut, which was adopted with the sanction of Government, from the month of 
April, 1816, and which placed under his personal superintendence the duties of the 
English department, the whole of the arrear of business in that department had been 
disposed of.” 

1 For the fuller information of the magistrates, the courts of circuit were instructed 
by the nizamut adawlut, on the 13th March, 1804, in all cases of capital punishment, 
to transmit to the magistrate, with their warrant, a copy of the sentence passed by the 
nizamut adawlut. It was further resolved, by the nizamut adawlut, and communicat- 
ed to the court of circuit, on the 5th September, 1811, that for the information of the 
law officers of the courts of circuit, ‘an attested copy of the fitwa of the law officers of 
the nizamut adawlut shall thereafter accompany the sentences or orders, passed by 
the nizamut adawlut on all trials decided by them.” 

Printed forms of warrants, in the English and country languages, are furnished to 
the magistrates by the register to the nizamut adawlut, and the following instructions 
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to remain with the court of circuit; excepting warrants for the infliction of 
capital punishment, which are to be forwarded to the nizamut adawlut. * 


were circulated to the magistrates, through the courts of circuit, on the 19th June, 
1804. «It is the intention of the nizamut adawlut, that all warrants should be return- 
ed to the court by which they are issued, after the complete execution of the sentence 
contained in them, with an endorsement, certifi ing the manner in which the sentence 
has been carried into execution. In the case of a sentence both for corporal punish- 
ment and imprisonment, the carrying into execution of the former part of the sentence 
should be endorsed on the warrant at the time of inflicting the punishment; but as the 
warrant in this case cannot be considered to be completely executed until the prisoner 
has undergone the period of imprisonment adjudged against him, the magistrate should 
retain the warrant until the expiration of the term of imprisonment, or return it duly 
endorsed should the prisoner die during the course of the term; or, in the event of his 
being removed to another zillah, the warrant should be transmitted to the magistrate 
of the zillah to whom the prisoner may be sent, with information that he is to return 
it duly endorsed to the court of circuit, on the expiration of the sentence, or death of 
the prisoner.” ‘Che following orders, for certifying the restoration of stolen property, 
were also transmitted to the courts of circuit on the 5th May, 1796. «The court of 
nizamut adawlut, adverting to the orders which frequently form part of their sentences 
for the restoration of stolen property found on the prisoners convicted ; and being of 
opinion that the execution of such orders should be certified by the zillah and city 
magistrates, either in the return endorsed by them on the warrant of the court of circuit, 
or in a subsequent return to be made as soon as the execution of the order may admit ; 
you are accordingly directed to require the magistrates of your division to certify to 
you, in the manner above stated, the execution of all orders of the foregoing descrip- 
tion, and are to be careful that such certificates are preserved among the records of 
your court.” 

* In the execution of sentences of the courts of circuit and nizamut adawlut for 
corporal punishment, by stripes; a thick whip, of one thong, made of corah hide or 
leather, and thence called a corah, is used. And the following instructions were issued 
to the magistrates through the courts of circuit, on the 21st and 28th December, 1796. 
«« The court of nizamut adawlut taking into consideration the objections which have 
arisen to the instruments of punishment introduced since the discontinuance of the 
corah in November, 1794, and to the use of the military cat as has been proposed ; 
and from all the information which they have been able to obtain on the subject, hav- 
ing no reason to believe that the corah, which has long been the established instrument 
of corporal punishment in.this country, has, in any instance proved fatal, or is likely to 
be productive of fatal consequence if used with proper precautions, they have directed 
me to desire that you will instruct the several magistrates within your division to use 
the corah, which was formerly the established instrument of punishment, in the execu- 
tion of sentences fcr corporal punishment, passed by the court of nizamut adawlut, or 
by your court, under the following precaution : 

Ist. ‘The whipping post to be so consructed as that the prisoner, when tied to it, 
brie be secured from receiving any part of the blow on his breast’ or other forepart of 
118 body. 

diy. The corah-burdar to be positively enjoined to strike the prisoner on the back 
only; with every possible attention to prevent the blows falling on any other part of 
the body. 

Sdly. All prisoners to be examined by the surgeon of the station (or in his absence 
by the native doctor) previously to their being punished; and the punishment to be 
postponed of any prisoner whom the surgeon (or native doctor) may consider in too 
infirm a state to receive it, as long as he may judge necessary. 

4thly. The native doctors, attached to the jails of the several stations, to be present 
on all occasions when prisoners are punished with the corah; and the punishment to 
be stopped at any stage of it, if the native doctor should be of opinion, that the inflic- 
tion of the remaining stripes will endanger the prisoner’s life; in which case the re- 
mainder of the punishment is to be postponed until the surgeon of the station consider 
the prisoner capable of sustaining it.” On the 25th October, 1797, the magistrates were 
further directed to use a jacket, introduced by the third judge of the Dacca court of 
circuit (Mr. Crisp,) made of strong hide, so formed and fitted as to cover and defend 
from injury the whole of the fore part of the body, and the neck and loins behind ; 
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The court of nizamut adawlut is empowered to authorize occasional devia. 
tions from the order of succession, fixed for the half yearly jail deliveries, 
upon report of any particular circumstances that may occur to render such 
deviations necessary. It is also competent, with the sanction of the Governor 
General in Council, to authorize any special deviation, which may appear 
necessary or expedient, from the rules prescribed for the periods of the seve- 
ral jail deliveries. It is further declared competent to call for the proceed- 
ings of any court of circuit, or of any zillah or city magistrate, or assistant to 
a magistrate, whenever it may appear requisite; and to pass such orders 
thereupon as it may deem just and proper.” 

The court of nizamut adawlut is directed to keep a regular diary of its 
proceedings. But since the alteration made in the constitution of the court 
by Regulation 2, 1801, an English translation and record are not required, 
except as the court may find convenient and conducive to regularity ; and as 
may be necessary in the prescribed cases of reference to the Governor Gene- 
ral in Council ; when attested copies of the court’s proceedings, and transla- 
tions of any papers in the country languages, are to be furnished. ' 

It remains only to mention, under the present head, that the powers vested 
in the court of sudder dewanny adawlut, to suspend from office, any judge 
or judges of the provincial, zillah, or city courts, for disobedience or neg- 
lect of any process, rule, or order, of the court of sudder dewanny adawlut, 
or for a false return thereto ; and to suspend any judge of a zillah or city 
court, in cases of disobedience, neglect, or false return to any process, rule, 

or order, of a provincial court of appeal, are declared to be equally vested 
in the court of nizamut adawlut, in similar cases of disobedience, neglect, 
or false return, to any process, rule, or order, of that court, by the judges 
of the courts of circuit, or the zillah or city magistrates ; as well as in cases 
of disobedience, neglect, or false return, by a zillah or city magistrate, to any 
process, rule, or order, of a court of circuit; and in such cases, the courts 
of circuit are directed to make the same reports to the court of nizamut 
adawlut, as the provincial courts of appeal are required to make to the sudder 
dewanny adawlut. The court of nizamut adawlut is further authorized and 
directed to proceed upon reports from the courts.of circuit, of neglect or 
misconduct, by the zillah or city magistrates, as well as upon reports from 
the court of circuit, and zillah or city magistrates, of neglect, or misconduct, 


leaving exposed only that part of the back and shoulders on which the stripes ought to 
fall. It was added, on the 30th December, 1812, that ‘all prisoners sentenced to be 
punished with the corah, should be brought before the magistrates immediately previous 
to the infliction of the corporal punishment; that the magistrate may, by a personal 
observation, and a reference, if necessary, to the surgeon of the station, satisfy himself 
that the prisoner does not labor under any bodily infirmity; and that his general 
state of health at the time, is such as to render him capable of sustaining the punish- 
ment, without the probability of endangering his life.” 

' This has been already noticed, in pages 142, 143, under the head of Courts of 
Sudder Dewanny Adawlut ; as well as the intention of preparing an annual report of 
the trials upon which sentence is passed by the court of nizamut adawlut for the in- 
formation of Government and of the Honorable Court of Directors. It was also 
mentioned that a volume containing Reports of Select Criminal Cases adjudged by 
the court of nizamut adawlut, from the year 1805 to the end of 1811, had been print- 
ed with an Index. Much interesting information will be found in these Reports, not 
only respecting the criminal laws actually administered in that part of British India, 
which is immediately subject to the Presidency of Fort William; but also concerning 
the morals, habits, and character of some, at least, of the native inhabitants, though it 
would be unjust to draw any general inferences from the criminality of the very all 
portion of the community, who are included in the tfials, which form the subject of 
these Reports. 
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by their registers, assistants, or other ministerial officers, in the same manner 

as the court of sudder dewanny adawlut is authorized and directed to proceed 

upon similar reports to that court, of neglect, or misconduct, on the part of 

the judges of the zillah and city courts; or of the registers, assistants, and 
General rule, otber ministerial officers of those courts; or of the.provincial courts of ap- 
when acove. peal; and in all cases, wherein a covenanted servant of the Company, em- 
nanted servant ployed in any of the criminal courts, or in any office of police, may appear to 
amity of neg- the nizamut adawlut to have been guilty of neglect of duty, or of other mis- 
lect of duty or conduct, not expressly provided for by the regulations, that court is either to 
duct not pro- Yeport the same to the Governor General in Council, or to advise and admo- 
vided tor by nish the party, as the case may require. 


the regula- 
tons. 


Special Rules for Trials by Courts Martial. 


Lnactment, of | The enactments of Regulation 10, 1804, ‘ for declaring the powers of the 
Wig apesdy” Governor General in Council, to provide for the immediate punishment of 
stated = certain offences against the State, by the sentence of courts martial,” have 
been already stated under the head of Amendments of the Mohummudan 
Alsothose con- Criminal Law." Regulation 2, 1809, “ for enabling the commander in 
ae Wan. chief to delegate the power of appointing general courts martial on native 
officers and soldiers of detachments from the Bengal army, serving beyond 
sea; and for determining the number of officers necessary for the formation 
of such courts martial ;”? has also been detailed in a miscellaneous part of the 
third volume of this Analysis, under the head of Provisions for Native 
Rules in R.20, Courts Martial in particular cases.” It is proposed, under the present 
510, proposed subordinate title, to state the rules enacted in Regulation 20, 1810, “ for 


under the pre- subjecting persons attached to military establishments to martial law, in cer- 


‘ent lirad. ‘tain cases ; and for the better government of the retainers and dependents of 
the army, receiving public pay on fixed establishments; and of persons seek- 
ing a livelihood by supplying the troops in garrison, cantonments, and 

ut proviwons Stations, military bazars ; or attached to bazars of corps.” But these being 


of R 3, 1909, partly connected with Regulation 3, 1809, “ for the support of the police in 
ane pe wg, cantonments, and military bazars; for defining the powers of the civil and 
military officers in the performance of that duty; and for fixing the local 
limits of the said cantonments and bazars:” it is necessary, in the first in- 
stance, to specify the provisions of this regulation, though more immediately 
appertaining to the particular subject of the ensuing section of this work, 
which expressly relates to the police. 
Piambk to Under the regulations before in force, the charge of the police in military 
‘a t" > cantonments and bazars was vested in the magistrates and their officers. 
But this arrangement having, in some instances, been attended with inconve- 
nicnce, the following rules were enacted, in Regulation 3, 1809, for the more 
effectual support of the police in places of that description ; for defining the 
powers of the civil and military officers in the performance of that duty, and 
ae Gap of £0F fixing the local limits of the cantonments and bazars :—§ 2. “‘ First. The 
the pohee and Support of the police and the maintenance of the peace within the limits of 
te mainte the cantonments and military bazars (which are to be fixed in the manner 


nhiuce of the 


yc vation hereafter stated) are hereby vested in the officers commanding the troops 
aio, quartered at such places. The commanding officers will, accordingly, adopt 
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the necessary measures, by means of the troops under their command, for 
preventing, as far as possible, the commission of thefts, robberies, murders, 
and other public crimes, within the limits of the said cantonments and milit 
bazars, and for the discovery and apprehension of persons who may at any 
time be guilty of any such acts. Second. Nothing contained in the preceding 
rule shall however be construed to authorize the commanding officers of 
cantonments, or the persons acting under their authority in the support of the 
police, to interfere with respect to assaults and petty affrays, or other offences 
of inferior magnitude, unless the persons guilty of those offences, shall be 
apprehended in the actual commission of such acts. Third. Any person 
apprehended under the preceding rules in any of the cantonments or military 
bazars, on account of the commission of any public crime or offence, shall 
be delivered over with all practicable expedition tp the magistrate of the dis- 
trict in which such cantonments or bazars are situated, and the magistrate 
shall proceed against the accused in the manner prescribed by the general 
regulations.” § 3. ‘ First. If any person shall have a charge or complaint 
to prefer against any individual resident in any of the cantonments or military 
bazars, who may not have been already apprehended by the persons entrusted 
therein with the support of the police ; or if the charge or complaint be of 
a nature not to authorize those officers, under Clause Second of the pre- 
ceding section, to interfere in it; the party deeming himself aggrieved is at 
liberty to prefer his charge or complaint directly to the magistrate, who is 
hereby authorized and required to proceed with respect to it under the gene- 
ral regulations, in the same manner as if the alleged crime or offence had 
been committed in any other part of his jurisdiction. Second. Under the 
foregoing clause, the magistrates are of course empowered to issue their war- 
rants and summonses against any persons residing in the cantonments and 
military bazars, in the same manner as if such persons resided in any other 
part of their jurisdiction ; and the commanding officers of stations are hereby 
required to afford every protection to the officers of the judges, magistrates, 
and justices of the peace, in the discharge of the duty entrusted to them, 
whether any: special application shall have been made to them for such aid or 
support, or otherwise.” § 4. * On receipt of this regulation, the limits of 
the cantonments, including the military bazars attached thereto, at which any 
division or corps of the army, or any considerable detachment not being less 
than half of a battalion, may be quartered, shall be fixed by the commanding 
officer, in concert with the magistrate. The commanding officer at each of 
those stations will accordingly submit to Government, through the usual 
channel, as soon as circumstances may conveniently admit, a report framed 
in concert with the magistrate of the district in which the cantonments may 
be situated, upon the local limits of the cantonments, forwarding at the same 
time any separate remarks which the magistrate may wish to make on the 
subject, for the final orders of the Governor General in Council.” 
§ 5. ** The above rules shall be considered applicable to all cantonments, in 
which any considerable body of the troops not being less than half a battalion 
is quartered, whether the cantonments be situated at the place of residence 
of the judge and magistrate, or in any other part of the district.” 

The following preamble to Regulation 20, 1810, will explain the grounds 
on which the additional rules, contained in that regulation, were enacted :— 
By the respective articles of war for the government of his Majesty’s and 
the Honorable Company’s troops, all retainers to a camp, and all persons 
whatever, serving with the forces in the field, though not enlisted soldiers, 
are to be subject to orders according to the rules and discipline of war. 
From the great number of native retainers and followers attached to military 
establishments in India, and the importance of a prompt and orderly discharge 
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of their duties to the welfare of the troops, it is necessary that the principle 
of this article of war should be extended to other cases than that of actual 
service in the field, to which it is at present confined; and that it should be 
applied, under certain restrictions, to the maintenance of a proper discipline 
among the retainers of the army at all times. By Regulation 3, 1809, the 
support of the police and the maintenance of the peace, within the limits of 
cantonments and military bazars, are vested in the officers commanding the 
troops quartered at such places; but the powers of commanding officers 
under that regulation are restrained to such measures, as may be calculated 
for the prevention of crimes and the apprehension of persons committing 
them ; and they are prohibited from interfering in cases of petty breaches of 
the peace, and other offences of inferior magnitude, unless where the parties 
are taken in the fact; the,cognizance of these offences, as well as. those of 
great@ magnitude, being expressly reserved to the magistrate by that regu- 
lation. As however it will further tend to the maintenance of good order, 
to subject the retainers and dependents of the army to punishment for petty 
offences by a military tribunal, it has been deemed expedient to transfer the 
cognizance of such cases, under the restrictions, and in the mode hereafter 
mentioned, to courts martial, to be assembled for that purpose by command- 
ing officers ; and it has further been deemed expedient, for the ease and 
security of dealers, and for encouraging their resort to military bazars, to vest 
in military courts, to be assembled by commanding officers, a power of en- 
forcing the payment of small debts; and of deciding on the spot in petty 
causes of a civil nature arising between officers, soldiers or retainers of the 
army, and persons carrying on trade in military bazars, or between such re- 
Section2,  tainers or traders; the Governor General in Council has therefore been 
scrittivne ‘oe Pleased to enact the following rules.” § 2. ‘ All persons serving with any 
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tachment, not*being less than half a battalion, may be quartered, shall be 
marked out, in all cases in which it has not been already done under, Regu. 
lation 3, 1809, by the commanding officer, in concert with the magistrate, 
The commanding officer at each of those stations, from which a report of the 
nature hereafter described has not been already furnished under Section 4, 
Regulation 3, 1809, will accordingly submit to Government, through the 
Commander in Chief, without delay, a report framed in concert with the ma- 
gistrate of the district in which the cantonments or garrisons may be situated, 
upon the local limits of the cantonment or garrison ; forwarding at the same 
time any separate remarks which the magistrate may wish to make on the 
subject, for the final orders of Government. As soon as the limits of the 
cantonments and garrisons shall be approved and confirmed by Government, 
on the report of the magistrate and commanding gflicer above required, plans 
shall be prepared of the limits of the cantonments and garrisons, including 
the military bazars attached thereto.” § 6. ‘* The plans shall be prepared 
in quadruplicate, and signed by the commanding officer, and the magistrate 
of the district ; one copy shall be deposited at the head quarter of the station, 
another at the cutcherry of the magistrate ; and the other two shall be trans- 
mitted to the commander in chief, by whom one copy will be forwarded to 
Government.” § 7. ‘¢ The names of all persons having houses, shops, or 
other buildings or fixed places within the limits of the garrison, cantonment 
or station, as described in the plans, in which they carry on trade, or other- 
wise seek a livelihood, by supplying or serving the troops, shall be entered 
in a register to be kept in the office of the brigade major, or other station 
staff officer, and to be open to inspection at all reasonable hours: the name 
of each person shall’ be entered both in English, and in the language and 
character commonly used in the district in which the station is situated, and 
the occupation of the person written opposite to it in like manner with the 
place of his residence, and the date of the registration.” § 8. ‘* No person 
shall be registered, as attached to the station bazar, without his free consent ; 
and any person so registered shall be entitled at any time to demand his dis- 
charge from the registry. Persons registered shall be entitled to the privi- 
leges of registry so long only as they continue to carry on trade or other 
employment relating to the supply or service of the troops, at some house, 
shop, or fixed place, within the limits abovementioned ; and shall be subject, 
during such time, to all regulations made by the commanding officer, or other 
competent authority, for the maintenance of good order and fair dealing in 
the station bazar ; and shall be liable to be tried by a native court martial for 
any breach thereof.” § 9. ‘ The names of all persons attached to bazars 
of corps shall, in like manner, be registered in a book, which shall be kept 
at the head quarters of*the corps, and shall be open to inspection at all rea- 
sonable hours: the entries shall be made in the same manner in all respects 
as those in the registers of station bazars.”” § 10. “ No person shall be 
registered, as attached to the bazar of a corps, without his free consent ; and 
any person so registered shall be entitled at any time to require his discharge, 
except when the corps is on actual service, or there is‘an immediate prospect 
of its being ordered to march, in which cases it shall be in the discretion of 
the commanding officer to withhold such discharge so long only as the im- 
mediate exigency of the public service requires.” § 11. ‘ No person regis- 
tered as attached to the bazar of a corps shall be entitled to any of the privi- 
leges of such registry, except those who ordinarily carry on the trade or 
employment in respect of which they are registered within the place allotted 
or commonly used for the bazar of the corps when it is stationa: a 
§ 12. * All persons registered as attached to bazars of corps, shall, while 
they continue so attached, be subject to such regulations as shall be made by 
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the commanding officer, or other competent authority, for the maintenance 
of good order and fair dealing in the bazar, and for the prompt and efficient 
execution of such services as belong to their respective occupations ; and 
shall be liable to be tried by a native court martial for any breach thereof.” 
§ 13. ‘No court martial shall inflict any heavier corporal punishment for 
the breach of a local regulation on any person attached to a bazar of a corps, 
or to a station bazar, or on any servant of an officer, than fifty lashes with a 
cat-o’-nine-tails, or fourteen days confinement, or in aggravated cases, both 
those punishments; and persons attached to bazars of corps or station bazars, 
who are above the condition of petty dealers, menial servants, or workmen, 
shall not be liable to corporal punishment in the first instance for breach of 
local regulations, but shall be sentenced to pay a fine to the use of Govern- 
ment, which shall in no case exceed sicca rupees one hundred, and shall be 
levied, if not paid forthwith, under the written order of the commanding 
officer, grounded on the sentence of the court, by seizure and public sale of 
such goods of the offender, as may be found within the limits of the garrison, 
cantonments, or bazar ; and if sufficient goods shall not be found within the 
limits, the offender may be arrested by a written order of the commanding 
officer, and confined for one month, unless he sooner discharges the fine ; 
and any person attached to a bazar, who shall be sentenced to .a fine by a 
court*martial for the breach of any local regulation, and shall fail to discharge 
the same, shall be liable, in case of conviction for a second offence, to be 
sentenced to corporal punishment in the same manner as petty dealers, work- 
men, or menial servants, or to be struck off the register of the station bazar, 
or bazar of the corps, as the case may be.” § 14. ‘If any person deeming 
himself entitled to exemption from corporal punishment by the preceding 
section, shall be sentenced thereto by a court martial, the commanding officer 
shall, upon appeal to him, and proof given to his satisfaction, that such per- 
son is entitled to the exemption, commute the punishment for a fine not ex- 
ceeding sicca rupees one hundred, which fine shall be levied in the same 
manner as if it had been originally imposed by the court martial.” 
§ 15. With a view also to the more effectual maintenance of good order 
in the garrisons, cantonments, and military bazars, it is hereby enacted that, 
if any retainer of the army, of the description mentioned in Section 2, of this 
regulation, or any menial servant of an officer, or any person registered as 
attached to the station or sudder bazar, shall be charged with the commission 
of an inconsiderable assault or affray, or othef act immediately tending to the 
breach of the peace and good order of any of the said garrisons, cantonments, 
or bazars, within the limits thereof, as described in the plans to be approved 
by Government, the person so accused, shall be tried by a native court mar- 
tial ; and such court martial shall be empowered to punish the offender when 
convicted, by imprisonment for a term not exceeding twenty days, or by im- 
posing upon him a fine not exceeding fifty sicca rupees, or to subject him to 
corporal punishment not exceeding fifty lashes with cat-o’-nine-tails, unless 
the offender be of the description of persons mentioned in Section 2, of this 
regulation, and the act done involves a military offence, and is so charged ; in 
which case the degree of punishment is to be determined by the rule laid 
down in Section 3, of this regulation.” § 16. ‘* If any retainer of the army, 
of the description mentioned in Section 2, of this regulation, or any menial 
servant of an officer, or any person registered as attached to the sudder bazar, 
shall be charged with having committed a petty theft, (that is to say, theft 
without circumstances of violence and outrage, not exceeding the value of 
rupees one hundred) within the limits of the cantonment or bazar, such 
charge shall be tried by a native court martial, which shall have the power 
of inflicting on the offenders corporal punishment not exceeding one hundred 
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lashes with a cat-o’-nine-tails, or of imprisoning them for a term not longer 
than one month.” §17. ‘If any such petty offences, as are described in 
Sections 15 and 16, of this regulation, shall be committed within the limits 
of a garrison, cantonment, or military bazar, by any person not being a re. 
tainer of the army, or the menial servant of an officer, or registered as at. 
tached to the bazar, the commanding officer shall cause the offender, if found 
within the limit of the cantonment, garrison, or bazar, to be arrested and 
sent to the magistrate, who shall enquire into the facts, and punish the 
offender, if convicted, in the same manner as in other cases of petty offences 
cognizable by the magistrate under the existing regulations.” § 18, “In all 
cases of crimes committed within the limits of garrisons, cantonments, or 
military bazars, which are not cognizable before a court martial in the man- 
ner described in this regulation, the offender, whatever be his description, if 
found within the limits, shall be arrested by the commanding officer, and de- 
livered over to the magistrate.” § 19. ‘In all ‘cases in which it may be 
necessary to execute any process of arrest, criminal or civil, within the limits 
of a garrison, cantonment, military station, or military bazar, (the process of 
the supreme court only excepted) the officers entrusted with the execution of 
such process of arrest, shall, in the first instance, carry the same to the com- 
manding officer, or if he shall happen to be absent, to the senior officer 
actually present in the garrison, cantonment, or station 3 and the command- 
ing officer, or such senior officer, upon such process being produced to him, 
shall back the same with his signature ; and shall forthwith use his utmost 
endeavours to cause the person or persons named in such process to be dis- 
covered ; and if within the limits of the garrison, cantonment, station, or 
bazar, to be arrested and delivered according to the exigency of the process, 
to the civil officer charged with the execution thereof; but nothing herein 
contained is to be construed to prevent the service by the civil officer in the 
usual way, of summonses, subpcenas, or other process of mere citation with. 
out arrest.” § 20. “ The provisions of this regulation respecting the trial of 
petty offences committed within the limits of garrisons, cantonments, military 
stations, or military station bazars, and the provisions of this regulation re- 
specting the execution of process of arrest before judgment, against registered 
persons attached to station bazars, are to be considered as applicable only to 
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those garrisons, cantonments, and stations, the limits whereof shall be laid - 


down in plans approved and confirmed by the Governor General in Council, 
in the manner described in Section 5, of this regulation ; and they shall be in 
force in such garrisons, cantonments, and military stations, respectively, from 
the time that the plans so approved and confirmed shall have been deposited 
at the head quarters, and in the cutcherry of the magistrate, in the manner 
prescribed in-Section 6. With regard to those garrisons, cantonments, or 
Stations, to which it may not be found practicable to assign local limits for the 
purposes of this regulation, special provisions will be made hereafter, accord- 
ing to the circumstances of each case: in the mean time the provisions of 
Regulation 3, of 1809, are to be considered as in full force with respect to 
those garrisons, cantonments, and military stations, and the station bazars 
attached thereto.” § 21. ‘* The charge of the police, over persons regis- 
tered as attached to bazars of corps, is vested, to the extent specified in 
Regulation 3, of 1809, and in this regulation, in the commanding officers of 
such corps, so long as such persons shall be bond fide carrying on the occu- 
pation in respect of which they are so registered ; all such petty offences as 
are specified in this regulation, shall be tried and punished by a court martial, 
when committed by this description of persons, under the same rule and 
restrictions, as to the mode and measure of punishment, as are before laid 
down with respect to offences committed by persons attached to sudder 
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in mags- bazars; provided that when such offences are committed at the distance of 
rates tent ye, above one coss from the stations of the corps, or from its actual position on 
usdiction m a march, and the offender is taken in the fact, the magistrate shall have a 
corvain case* concurrent jurisdiction, and may proceed against the offender as in other 
cases ; or, at his discretion, remit him to the commanding officer, to be tried 
nection 22 by court martial.” § 22. ‘“ Actions of debt, and all personal actions, against 
How actonsof officers, soldiers, retainers, of the description mentioned in Section 2, of this 
pasonalac- regulation, persons registered as attached to sudder bazars, or bazars of corps, 
tecdmg 209, OY menial servants of officers, shall be cognizable before a military court, and 
1upces,agunst not elsewhere ; provided the value in question does not exceed sicca rupees 
dicts ovothcrs, two hundred, and the defendant was a person of the description abovemen- 
auc to be tried tioned, when the cause of action arose: such courts shall be composed of 
minced European officers when European officers may be parties concerned, and in 
all other cases, of native officers, with an European officer to superintend and 
record the proceedings, and shall in all practicable cases consist of five mem- 
bers, and in no instance of less than three members, one of whom shall pre- 
side. Such courts shall be convened monthly by the commanding officers of 
corps and stations, and shall be holden on some convenient day before the 
issue of the pay for each month, and it shall be competent to such courts, 
upon finding any debt, or damage due, either to award execution generally, 
or to direct, as they shall see fit, that the whole or any part thereof shall be 
stopped and paid over to the creditor out of any pay or public money which 
may be coming to the debtor, either in the current or any future month. 
Where the execution is awarded generally, the debt, if not paid forthwith, 
shall be levied by seizure and public sale of such of the debtor’s goods as may 
be found within the limits of the garrison, cantonment, or military bazar, 
under a written order of the commanding officer, grounded upon the judg- 
ment of the court; and if sufficient goods are not found within the limits, 
the debtor shall be arrested by like order of the commanding officer, and 
imprisoned in some convenient place of confinement within the limits of the 
garrison, cantonment, or military bazar, for the space of two months, unless 
the debt be sooner paid; and his goods, if found within the limits at any 
subsequent time, shall be liable to be seized and sold in satisfaction of the 
scetion 23 debt, under a written order of the commanding officer.” § 23. * The 
By whom ja) courts martial, and other military courts authorized to be holden by the pro- 
aie to be con- visions of this regulation, are to be convened by officers commanding stations, 
bi aie ba garrisons, or detachments, as the case may be; and when single corps are 
citid m ths employed in separate or detached stations, by the officers commanding the 
(Riera, corps so detached.” § 24 ‘No process of arrest before judgment shall 
No provess of issue from any civil court, in any action, against a person residing or carrying 
judement to OM any trade or occupation, relating to the service or supply to the troops, 
issuc trom the at any house, shop, or fixed place within the precincts of a garrison, canton- 
civil cout ts, eye e . ° 
unless im cases Ment, or military bazar, unless it be averred in the plaint that the cause of 
‘ Se me action exceeds sicca rupees two hundred, or that the defendant, though resi 
m cases ex dent or carrying on such trade or occupation within the military limits, is not 
ceeriing that registered, or that, though registered, he has not, within the space of three 
months preceding, truly and bond fide exercised the occupation in respect of 
which he is registered within the limits; in all cases where such averment 
shall be made, the judge issuing the process shall indorse upon it as the case 
may be, “ Cause of action above sicca rupees two hundred,” or “ Defendant 
not registered,” or “ Defendant not entitled to privilege of registry,” and 
shall sign the indorsement. All process so indorsed shall, if the defendant 
be within the limits of the garrison, cantonment, or military bazar, be deli- 
vered in the first instance to the commanding officer, and be executed through 
him as in other cases; but if the defendant be found without the limits of 
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the garrison, cantonment, or military bazar, he may be arrested by the civil 

officer on process so indorsed ; and in all cases of such arrests, whether 

made within or without the limits, if, at the trial, the plaintiff shall not prove, 
according to the purport of the indorsement, either that the cause of action 

exceed sicca rupees two hundred, or that the defendant, though resident or 
carrying on such trade or occupation as abovementioned within the military 

limits, was not registered, or that, though registered, he had not, during the 

space of three months preceding, truly and bond jide exercised the trade or 
occupation in respect of which he is registered within the limits, he shall be 
nonsuited with costs.” § 25. “No person registered as attached to the Section 2 
bazar of a corps, and bond fide carrying on the trade or occupation in re. myer 


° ° e e ‘ a as to persons 
spect of which he is registered, in the place allotted or ordinarily used for attached t 


the bazar of the corps, shall be liable to be arrested on process before judg- tops 
ment out of any civil court, for any cause of action not exceeding sicca 
rupees two hundred. In all cases in which persons of this description are 
arrested by civil process, it shall be declared in the plaint, that the cause of 
action does exceed sicca rupees two hundred, in which case the judge shall 
indorse on the process, ‘* Cause of action exceeding sicca rupees two 
hundred,” and shall sign the indorsement ; and if the plaintiff, at the trial of 
the cause, shall not prove a cause of action exceeding sicca rupees two 
hundred, he shall be nonsuited with costs: and in case any person registered 
as attached to the bazar of a corps, and bond fide carrying on the occupation 
in respect of which he is registered within the limits allotted, or ordinarily 
used for the military bazar, shall be arrested under civil process, which is not 
so indorsed, the commanding officer, if he shall, after due inquiry, be satisfied 
that such person was so bond fide carrying on the occupation, in respect of 
which he is registered within the limits aforesaid, shall make out and sign a 
certificate in the following form :— 
“J, , commanding officer of » do hereby 

certify that , of , was registered on the 

day of »in the year , aS a person attached to the 

bazar of the corps in the occupation of a , and that he did 

at the time of his being arrested on the day of last, 

actually and bond jide follow that occupation as a person attached to 

the bazar of the corps, within the space allotted or ordinarily used 

for the bazar.” 
Upon such certificate, signed by the commanding officer, being produced to 
the judge who issued the process, he shall cause the same to be recorded in 
his cutcherry, and shall make an order for releasing the person arrested from 
confinement ; but the plaintiff shall be at liberty, if he thinks fit, to proceed 
in his action, and shall be bound to prove at the trial, either that the cause of 
action exceeds sicca rupees two hundred, or that the defendant was not re- 
gistered as attached to the bazar of the corps, or that, although registered, 
he was not actually and bond jide carrying on the occupation in respect of 
which he was so registered, at the time of the action brought, and in failure .. 
of such proof, he shall be nonsuited with costs.” § 26. ‘ Nothing in this ¢ ommanding 
reguta.ion is to be construed to give any authority to commanding officers to (mc tt 


thorized to dis- 
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J ctois of lind 


limits of military bazars, although such persons shall refuse to be registered 6, houses with 
as attached to the bazar, or shall have lost, or forfeited, or resigned, their ™ the limits 


of military 


privilege of registry. In all cases in which the ground allotted to those pasirs 


bazars, or any part of it, is the property of Government, and the occupation ules as to 
of individuals has been declared by Government merely permissive, the ¢oM- perty rap 
manding officer is empowered to make such general regulations as he may Lerten, 
think fit, (subject to the approbation of the Governor General in Council) timts 
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respecting the tenure or occupation of houses, shops, or other fixed places, 
situated upon such ground as belongs to Government, which regulations 
shall, in all cases, be reduced to writing ; and shall, after receiving the appro- 
bation of the Governor General in Council, be published in station orders, 
with a translation in the language commonly used in the district ; and the 
same shall not be of force until fourteen days after they shall have been so 
published within the limits of the station bazar.’ 

It may be added under the present head, that doubts having been entertain- 
ed, as to the authority of the zillah and city magistrates, under the regulations 
in force, to give effect to the sentence of a general court martial, adjudg- 
ing imprisonment with hard labor, among the convicts of the civil power ; 
itis declared, in Section 2, of Regulation 4, 1820, ‘that any zillah or city 
magistrate shall be competent to give effect to the sentence of a general 
court martial, adjudging imprisonment with labor, among the convicts of the 
civil power, on the offender being delivered into his custody, and the sen- 
tence being certified to him for the purpose of his giving it effect, by the 
Judge Advocate General, or his deputy, under the authority of the Comman- 
der in Chief; and the sentence so certified shall serve as the magis- 
trate’s warrant and authority for carrying it into effect according to the terms 
of it.” 


Special rules for the trial of persons charged with crimes against the State. 


Under the rules established for the ordinary administration of criminal jus- 
tice in the provinces subject to the presidency of Fort William, the trials of 
persons Sarat with offences, are held before one judge of the local court of 
circuit, and the law officer appointed to sit with him, as fully stated under 
a preceding head of the present section; but in particular cases, when the 
crime charged may be treason, rebellion, or other offence against the State, 
and it may not be cognizable by a court martial, under the provisions of Re- 
gulation 10, 1804, ' it may be expedient that the persons so charged should 
be brought to an immediate trial before all the judges of the court of circuit 
to which the parties may be amenable; or before a special court to be con- 
vened by the executive Government for that purpose; the following rules 
were therefore enacted in Regulation 4, 1799, to be in force throughout the 
provinces of Bengal, Behar, Orissa, and Benares ; and were re-enacted for 
the ceded provinces in Regulation 20, 1803. § 2. “ In all cases, in which a 
person subject to the ordinary jurisdiction of the courts of circuit, shall be 
charged with treason, rebellion, or other crime against the State, the Governor 
General in Council, or the Executive Government at Fort William, for the 
time being, shall be competent to order the person or persons so charged, to 
be brought to immediate trial before all the judges of the court of circuit, to 
which such person or persons may be amenable; or before any other special 
court, which it may be judged expedient to appoint for this purpose, consist- 
ing of three judges, and two Mohummudan law officers; or such other num- 
ber of judges and law officers, as may be thought proper.” § 3. ‘* ‘The 
courts convened under the preceding section, whether composed of the judges 
of the courts of circuit, or otherwise, are to try the prisoners brought before 
them in the same manner as they would have been tried before the ordinary 
courts; and shall exercise all the powers and authorities vested in the courts 
of circuit by the regulations ; eacept that their sentence, whether of acquittal 


Cited in page 350. 


SPECIAL RULES, &c. 


or punishment, shall in every instance be reported, with their proceedings, to 
the court of nizamut adawlut, previous to carrying the same into execution ; 
and they are to be guided as to the place where they are to assemble; the 
persons to be tried by them ; and all other particulars not provided for in the 
regulations, by the special orders which they may receive from the Executive 
Government, or from the court of nizamut adawlut.” § 4. ‘ In case of the 
death, or of the absence from indisposition or other cause, of any of the jud- 
ges, or law officers of the courts which may be appointed to try offenders 
under this regulation, the remaining judge or judges, or law officer or offi- 
cers, shall be competent to form a court, and proceed with the trial or trials, 
until provision can be made by the Governor General in Council, or by the 
Executive Government for the time being, for supplying the place of such 
judge or judges, or law officer or officers, if any such provision shall be 
deemed necessary ; or ifno such provision be made, the powers and proceed- 
ings of the said courts shall not be affected by the death or absence of such 
judge or judges, or law officer or officers, any more than if the same had 
never taken place.” § 5. “ The nizamut adawlut, on the receipt of any 
trials referred to them under this regulation, are to proceed thereupon accord- 
ing to the rules in force with respect to other trials referred to them; except 
that they are in every instance to report their sentences, with the whole of 
the proceedings held upon the case, to the Governor General in Council, or 
to the Executive Government for the time being ; and are to wait the orders of 
Government before they direct their sentence to be carried into execution.” 
§ 6. ‘* The magistrates of the several zillahs, and cities, are enjoined to give 
their utmost assistance, as far as may depend on them, in expediting the 
trial of all persons charged with the crimes mentioned in this regulation ; and 
in the event of any person or persons being charged with such crimes before 
them in the first instance, they are to, give immediate notice thereof to the 
Governor General in Council, for his orders. The magistrates are also re- 
quired to pay immediate and strict attention to all orders which may be trans- 
mitted to them by the Executive Government, for the apprehension of persons 
charged as aforesaid, or for making any enquiry respecting such persons, or 
for committing them to take their trials before the ordinary courts of circuit, 
or before the special courts described in this regulation.” 


Special rules for the trial of crimes and misdemeanors, charged against the 
Hill-people of Rajmahl and Boglepore. 


The reasons of policy and justice, upon which these rules were founded, 
are stated in the preamble to Regulation 1, 1796, which is therefore exhibit- 
ed at length, with the provisions referred to init. ‘* The hills situated to the 
south and west of Rajmahl, and in other parts of the zillah of Boglepore, 
are inhabited by a distinct and uncivilized race of people, differing entirely 
in manners, customs, and religion, from the inhabitants of the circumyja- 
cent country, and who, as far as can be traced, never acknowledged the 
authority of the native Government. Being destitute of manufactures, and 
but little acquainted with agriculture, they subsisted principally by plun- 
der; and their incursions into the low country, which were attended with 
every species of cruelty, had almost desolated the districts to which they 
were extended. These people were at length induced by the late Mr. Au- 
gustus Clevland, the collector of the zillah, to relinquish their predatory 1a- 
bits, and to submit to the authority of the British administration. Amongst 
the measures which he adopted with the sanction of Government, for esta- 
blishing good order throughout the hills. certain pecuniary alluwanccs were 
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granted to the chiefs of the several hills, on condition of their preserving 
the peace of their respective jurisdictions ; and with a view to conciliate the 
inhabitants, as well as in consideration of their uncivilized state, and entire 
ignorance of the language, laws, and customs of the Mohummudans and 
Hindoos, it was determined on the 14th June, 1782, that the inhabitants of 
the hills should not be subject to the jurisdiction of the ordinary tribunals of 
the country; but that all crimes and misdemeanors committed by them 
should be tried by an assembly of their chiefs, to be held at the town of Bogle- 
pore, or Rajmahl, or elsewhere in the district, under the superintendence of 
the magistrate; who was ordered, in particular cases, to report the sentences 
passed by the assembly for the revision of the Governor General and Coun- 
cil, This mode of trial having been found to be highly satisfactory to the 
hill people, and having answered the purposes of justice, the Governor Gene- 
ral in Council has resolved to continue it; but deeming it consistent with the 
principles of the regulations, for the administration of justice, that the revision 
of the sentences passed by the assembly of hill chiefs, should be transferred 
from the Governor General in Council, to the nizamut adawlut, unde: spe- 
cial rules; he has passed this regulation, which is to be considered in force 
from the date of its promulgation.” 
Sections § 2. ** The hill people in the districts of Rajmahl and Boglepore shall 
Hill people in not be tried for crimes or misdemeanors by the Mohummudan law, nor by 
Rajmaht and ° ° . 
Boglepore ex- the rules and regulations at present in force, or which may be hereafter en- 
caer acted, for the trial of other individuals subject to the jurisdiction of the ordi- 
rules of crimi- Nary criminal tribunals of the country.” § 3. * All hill people who may be 
us accused of crimes or misdemeanors, shall, on their apprehension, be brought 
Magistrate _ before the magistrate of Boglepore, who shall cause the complaint, if not pre- 
how toproceed ferred to him in writing, to be committed to writing, and attested by the com. 
chargesagainst plainant with his signature or mark ; and if it shall appear to him on exami- 
thon nation of the complainant, or any person, or persons, said to be acquainted 
with the circumstances of the case, on oath, to be administered and taken 
according to their religious persuasion, or custom, that the crime, or misde- 
meanor, of which the prisoner may be accused, was never committed, or that 
there is no ground to suspect him of having been concerned in the commis- 
sion of it, the magistrate shall cause the prisoner to be forthwith discharged, 
section.  Yecording his reasons for so doing.” § 4. ° First. If it shall appear to the 
Laat ses Magistrate, that the crime or misdemeanor was actually committed, and that 
tobe commit- there are grounds for suspecting the prisoner of having been concerned in 
fed, om he'd 1’ the commission of it, the magistrate shall cause him to be committed to pri- 
beforeanas- son or held to bail, as may appear to him proper, to take his trial before an 
vem “MI assembly of hill chiefs, naibs, and manjeys, to be convened for that purpose 
by the magistrate; who is required to adopt such measures as may appear to 
him necessary to ensure the attendance of the prosecutor, and the witnesses 
on the part of the prosecution, and the prisoner, when the trial shall come 
Glause2, 00. Second. In all cases of a prisoner being committed or held to bail for 
Prisoner to be trial before a hill assembly, the magistrate, immediately after passing the 
bao eae order of commitment, shall question the prisoner as to whether he wishes to 
Maye ay tt have any witness or witnesses examined in his defence before the assembly, 
mined before 2d in the event of the prisoner answering in the affirmative, shall cause a 
the a list of the witnesses named by him, specifying their designations and places of 
answer record. abode, to be taken down and recorded on his proceedings; or in the event 
vd ou the ma- of the prisoner's replying in the negative, shall cause such answer to be 
Cokditigs recorded on his proceedings for the information of the assembly, and even- 
Clause 3. tually of the nizamut adawlut.” Third. An observance of the foregoing 
Avy otherwit- rule will leave all prisoners, committed or held to bail for trial before the 


by the prison- assembly, without any just ground of complaint that they have not been 


er previously 
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allowed to bring witnesses in support of their innocence ; but as it may hap- 
pen from want of recollection or other cause, a prisoner, at the time of his 
commitment may omit to name a witness whose evidence he may afterwards 
be desirous to adduce upon his trial, the magistrate shall observe it as a rule, 
in the event of any prisoner, who may be committed or held to bail to take 
his trial before the assembly, desiring, previous to the commencement of the 
sitting of the assembly, the examination of any witness or witnesses upon his 
trial, although the same may not have been named by him at the time of his 
being committed, or held to bail, he is to be careful to cause the attendance 
of such witness or witnesses, as well as of those before named, at the time 
fixed for the trial of the party who may desire their examination. Fourth. 
The magistrate is to furnish the assembly, together with his proceedings on 
each trial referred to them, with lists of the witnesses who may have been 
summoned at the requisition of the prosecutor or the prisoner, specifying 
those who are in attendance, and such as are absent; with the cause of the 
non-attendance of the latter. To furnish the assembly with the fullest and 
most accurate information on the non-attendance of any absent witness, the 
above lists shall be accompanied with the original returns made to the magis- 
trate by the nazir, and person deputed on his part, to serve the summons on 
any witness, who may not be in attendance; and the nazir and the person so 
deputed on his part shall be kept in attendance on the assembly, to answer 
any interrogatories which the members thereof may judge it necessary to 
put to them. By this means, the assembly will be enabled to ascertain the 
real causes of the non-attendance of the witnesses, by their own inquiry ; and 
it is expected they will in every instance make such inquiry, as far as may be 
necessary to satisfy themselves, and the court of nizamut adawlut, in cases 
referrible to that court, as hereafter directed, that all due measures have been 
taken to cause the attendance of all the witnesses, both on the part of the pro- 
secutor and the prisoner.” § 5. ** The magistrate is empowered to hear all 
petty complaints that may be brought before him, and to decide thereon when- 
ever he can adjust them to the satisfaction of both parties; but in cases in 
which this cannot be effected, and the party accused shall appear to him 
deserving of punishment, he is invariably to commit, or hold to bail the pri- 
soner, to take his trial before the ensuing assembly.” § 6. ‘* Whenever the 
complaints specified in the preceding section shall appear to the magistrate to 
be litigious, vexatious, or groundless, he is authorized to punish the com- 
plainant by confinement for fifteen days, or by corporal punishment, not ex- 
ceeding fifteen strokes of a rattan.” § 7. “ An assembly of hill chiefs, 
naibs, and manjeys, shall be convened by the magistrate twice in every year, 
or as often as may be necessary, for the trial of hill people charged with 
crimes or misdemeanors, under the rules and customs prevalent among 
them.” § 8. ‘* The magistrate is enjoined to cause to be administered to 
the chiefs, naibs, and manjeys, who are entitled to sit in judgment, and to 
pass sentence on the prisoners brought before them previously to their enter- 
Ing upon the duties for which they are convened, the oath which may be con- 
sidered by them most solemn and binding. It not having been customary 
however to administer an oath to the inferior manjeys, who have only a dcli- 
berative voice, they are not to be sworn.” § 9. ‘* The magistrate is empow- 
ered to cause the assembly to be held in any part of the zillah of Boglepore, 
which he may consider most convenient, and to adjourn the assembly as soon 


as the business for which it may have been convened shall be completed.” eq 


§ 10. * The assemblies are to be held in the presence of the magistrate, who 
is authorized to suggest such questions to be put by the court to the w:tnes- 
ses, or to the prisoner, as he may think necessary, as well tor the purpose of 
bringing all the circumstances of the case before the court, as ior enabling 
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the nizamut adawlut, to decide finally on such cases as may be ultimately 
submitted to them. He shall also cause the assembly to observe in their 
proceedings, as much regularity as circumstances will admit ; and he is au- 
thorized to allow such examinations as may have been taken before him, in 
the first instance, and shall have been fully and freely admitted by prisoners 
on their trial to form a part of the proceedings. But he shall not exercise 
any interference whatever, nor suffer his officers, or any person, not being a 
member of the court, to interfere in any respect, with the deliberations or 
sentences of the court.” § 11. ‘If sentence of confinement shall be passed 
on a prisoner for a term not exceeding fourteen years, the magistrate, pro- 
vided he shall approve of the sentence, is authorized to confirm it, without 
any reference to the nizamut adawlut. The magistrate shall carry such 
sentences into immediate execution if he shall approve of them; or he shall 
mitigate the punishment adjudged by them if it shall appear to him too 
severe. Butin every instance this discretion shall be exercised by him, he is 
required to report the circumstances to the nizamut adawlut, and to state his 
reasons to that court for any alteration he may make in the sentence of the 
assembly.”’ § 12. “ Should the sentence adjudge the offender or offenders 
to suffer death, or mutilation, or imprisonment for a term exceeding fourteen 
years, the magistrate is to transmit the original proceedings held on the trial, 
to the nizamut adawlut, with his opinion on each case.” § 13. “ First. 
The court of nizamut adawlut shall revise the proceedings on the trials trans- 
mitted to them under the preceding section, and shall confirm or alter the 
sentences, or pass such sentence as they may judge equitable, under the rules 
and restrictions contained in the following clauses. Second. It shall not be 
competent to the nizamut adawlut to pass sentence of capital punishment on 
any prisoner who may not have been adjudged to suffer death by the assem- 
bly. Third. All sentences of mutilation, provided the court shall be satis- 
fied of the prisoner’s guilt, shall be commuted to imprisonment for fourteen 
years, if the prisoner shall have been sentenced to lose two limbs; and for 
seven years, if he shall have been sentenced to lose one limb. If the court, 
on consideration of the case, shall not consider the prisoner deserving of so 
long a period of imprisonment as is above prescribed, they shall restrict it to 
such shorter period as they may think proper. Fourth. A custom having 
obtained amongst the hill people, in certain cases of murder, of leaving the 
option to the next of kin to the deceased, either to pardon the murderer, or 
to demand retaliation, or a pecuniary compensation, the operation of this 
custom shall not be admitted. But in all cases in which a prisoner shall be 
pronounced by the assembly guilty of murder, and the case shall be such, 
that the prisoner would be liable to suffer death, supposing the option above- 
mentioned were to be continued, and the heir or heirs should demand retalia- 
tion, the prisoner shall be sentenced to undergo capital punishment, and shall 
suffer death accordingly. Fifth. In all cases in which a prisoner shall be 
sentenced to suffer death by the assembly of hill chiefs, and the nizamut 
adawlut shall deem him a proper object for mercy, the court shall submit 
the case to the Governor General in Council, and recommend a pardon, or 
such commutation of the sentence, as may appear to them proper, ona consi- 
deration of the circumstances of the case.”' § 14. ‘* The magistrate, with- 
in ten days after the adjournment of every hill court, or as much earlier as 
circumstances may admit, shall transmit to the nizamut adawlut, a Persian 
record (to be obtained through the medium of the bundwaries or interpre- 


' This rule is modified by Section 2, of Regulation 14, 1810, which empowers the 
court of nizamut adawtut to grant a remission or mitigation of punishment, without 
referring the case to the Governor General in Council. 
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ters) of all trials that are referrible to them, with a separate letter containing 
his remarks on each particular case.” § 15. “ The register to the nizamut 
adawlut, within six days after every final sentence shall be passed, shall trans. 
mit a copy of it, under the seal of that court, and attested with his official sig. 
nature, to the magistrate of Boglepore; who shall cause the same to be exe- 
cuted without delay, reporting to the nizamut adawlut the manner in which 
the sentence has been enforced.” § 16. ‘* The magistrate shall include the 
names of the hill prisoners in the 1st, 3d, 4th, 5th and 6th reports, which he 
is required to keep, and transmit monthly to the nizamut adawlut, by Sec- 
tion 30, Regulation 9, 1793, according to their respective descriptions ; and 
to consider therg when apprehended, and after sentence, in every other re- 
spect in the same situation as the rest of the prisoners under his charge.” 
§ 17. “In cases coming under the cognizance of the magistrate of Bogle- 
pore, in any respect connected with the trial of hill prisoners, for which no 
specific rule is prescribed in these regulations, he is to act according to jus- 
tice, equity, and good conscience; bearing in mind, that he is to show every 
indulgence and attention to the prejudices and customs of the hill people, 
consistently with the principles of justice.” 


Special rules for the trial of persons charged with heinous offences in Ku- 
maoon, and other tracts of territory ceded by the Rajah of Nepaul. 


Of the territories ceded to the British Government by the Rajah of 
Nepaul, under the treaty of peace concluded on the 2d day of December, 
1815, many portions have been since restored to the native chiefs, to whose 
authority they were formerly subject, or have been transferred to the inde- 
pendent authority of other native chieftains or powers. The portions of ter- 
ritory ceded by the Rajah of Nepaul, which have been retaincd under the 
authority and dominion of the British Government, are as follow :— 

Ist, The tract of country called Deyra Doon, heretofore forming a part of 
Gurhwal. 2nd, The province of Kumaoon. 3d, Jounsar, Bawur, 
Poondur, and Sundokh, and other small tracts of country situated be- 
tween the rivers Jumna and Sutlege. By the provisions of Regulation 4, 
1817, the tract of country denominated Deyra Doon, has been formally 
annexed to the district of Seharunpore, and the laws and regulations in 
force in the latter district, have, with certain exceptions, been extended to 
the Deyra Doon: local circumstances however rendered it inexpedient that 
a similar arrangement should be adopted in the province of Kumaoon, or 
in the reserved tracts of country situated between the rivers Jumna and 
Sutlege. The administration of the police, and of civil and criminal jus- 
tice, with the management of the revenues, as well in Kumaoon, as in the 
several places last mentioned, is conducted by British officers, under 
instructions issued for their guidance by the Governor General in Coun- 
cil. Embarrassment however having been experienced in the several 
places abovementioned, from the want of a suitable tribunal for the trial of 
prisoners charged with offences of a heinous nature, the Vice President in 
Council, with a view to provide for the due and deliberate investigation of 
charges of that nature, enacted the following rulesin Regulation 10, 1617. 
to be in force from the period of their promulgation. 

§ 2. “ The British officers who now are, or hereafter may be invested v 1th 
the charge and superintendence of the police, and with the administration ot 
criminal justice in the province of Kumaoon, or in the several reserved tracts 
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of Nepaul, not of territory situated between the rivers Jumna and Sutlege, are hereby pro- 
nae hibited from awarding punishment against any persons charged before them 
gaia ater with having been concerned, either as principals, or as accomplices, in the 
with certain commission of the following offences, viz. murder or any species of homicide, 
crimes tre Hot manifestly accidental or justifiable ; robbery by open violence, as defined 
in Section 3, Regulation - 1803 ; violent affrays np with hast 

casualties or circumstances of aggravation ; treason, or rebellion against the 

Sections. State.” § 8, “ If any cehGns subject to the jurisdiction of the British 
puchamenset® officers above alluded to, whether from local residence, or from the perpe- 
proceeded _—tration of a criminal act within the limits of the British territory under their 
ae: respective pe laa por a shall, on due ia careful souls ae sppea to 
have been concerned either as a principal or as an accomplice in the com- 

mission of any of the crimes ieee such person shall be kept in 

close custody, and shall be committed to take his trial before a commissioner, 

to be nominated and appointed for that purpose by the Governor General in 

Section4. Council.” § 4. It shall be the duty of the local officer, immediately on 
inners gr a ee ee to ee the Salina to the Governor General 
ed by Govern- in Council, who will take the necessary measures for nominating an experi- 
a enced judicial officer as commissioner to eels of this nati, at tach 
time and place as may appear proper, in each instance, or at such stated pe- 

section 5. — riods as nay be found pat i § 5. “In the conduct of the trial, the 
Powers vested commissioner will exercise the same powers as are vested in judges of circuit, 
sionel. and will be guided by the spirit and principles of the regulations in force in 
the ceded and conquered provinces ; provided, however, that it shall not be 

bection 6. Necessary that any law officer should attend the trials, or that any futwd 
coh eette should ee see in a =. —§ oH “If the saan teat aag ot 
release the pri- opinion that the crime charged against the prisoner is not established by the 
pn evidence, Hs shall issue hs warrant for the dares af the el 
Section 7. 7. ‘If the commissioner shall consider the crime charged against the pri- 
par aines ie to be established, he shall either refer the case for ie final ities of 
caw’ to the the court of nizamut adawlut, or, if the case be within the competence of 
Sal late? judges of circuit, under the regulations in force in the ceded and conquered 
the chaigebe provinces, he shall issue his warrant for the punishment of the criminal.” 
ae § 8. ‘* If the case shall be referred to the nizamut adawlut, it shall be the 
ite the. duty of the commissioner to forward to that court, a full report of the case, 
ceedmgs on together with his own proceedings, and those of the officer by whom the 
Sang, commitment may have been made.” § 9. “ On receipt of the proceedings, 
Court of ni- the court of nizamut adawlut will, without requiring any futwda from their 
Po ers law officers, pass such sentence or order as, On due consideration, they may 
final sentence. deem proper and consistent with the spirit and principles of the regulations in 
Section 10, force in the ceded and conquered provinces.” § 10. ‘* The sentence of the 
Sentence how nizamut adawlut, whether for the release or punishment of the prisoners, shall 
mtoeffect. be issued through the channel of the commissioner who may have held the trial, 
and shall be duly enforced by pee oe by whom ies rae 

ment may have been made, or who may at the time be entrusted with the 

i eases cianapement of the local police.” § rd “ Furst. Whenever a native sub- 
the local of ject of the British Government, charged with having been concerned in the 
reuuanve of commission of a criminal offence within the territories of any independent 
cmmes com- state, or chieftain, situated in the vicinity of Kumaoon, or of the reserved tracts 
free eke of country between the Jumna and Sutlege rivers, shall be apprehended by, or 
of imdepend- shall be delivered up to, the British officers invested with the charge of the 
ietteas. police in those places respectively ; the officers in question shall be deemed 

competent to investigate the charge, and to release or punish the accused un- 

Tu rucs con der the general powers vested in them by the Governor General in Council. 


uc OOO Ik Cel 


tar «etony Second. Provided however, that if the charge shall be of the nature of any 
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of those described in Section 2, of this regulation, the local officers shall pro. of this regula- 
ceed in the manner directed in Sections 3 and 4, of this regulation, and the tion to,be con 
ae ° ° ppil- 

commissioner who may be appointed to hold the trial, as well as the court of cable to euch 
nizamut adawlut, shall in such cases be guided by the provisions of Sections “*** 
5, 6, 7, 8, 9, and 10, of this regulation.” § 12. * It shall not be competent section 12. 
to the local officers intrusted with the administration of criminal justice in Crimes com- 
Kumaoon, and in the several reserved tracts of territory situated between the ously to the 
rivers Jumna and Sutlege, or to any commissioners who may be appointed }t! nem 
under this regulation, or to the nizamut adawlut, to take cognizance of any nizable by the 
crime or offence which may have been committed in any part of the tracts of free 
country above adverted to, previously to the 15th May, 1815, being the date 

* of the convention by which they were surrendered to the Honorable the East «ction 13. 
India Company.” § 13. ‘No part of the regulations in force in the ceded Sentence how 
and conquered provinces, by which the punishment of the crimes specified in tre resus 
Section 2, of this regulation, may be enhanced beyond the punishment ordi- offences com- 
narily inflicted for such crimes, according to the former laws and usages in met sep 

force in those tracts of country, shall be considered applicable to persons May, 1815.and 

convicted of having committed those crimes previously to the promulgation 7 Deets 

of this regulation.” § 14, “In cases however in which the penalties esta- tion of this re- 

blished by the regulations in force in the ceded and conquered provinces, for Rectan ta: 

murder or other species of homicide ; robbery by open violence ; violent The preceding 

affrays attended with serious casualties or circumstances of aggravation, or for applicable to 

treason and rebellion against the State, may appear to be more lenient than ts section. 

those to which the offenders would have been subjected under the pre-existing 

laws and usages of Kumaoon, and of the reserved tracts of territory situated 

between the rivers Jumna and Sutlege, such offenders shall nevertheless have 

the benefit of the provisions now established, supposing the offences to have 

been committed between the 15th May, 1815, and the period of the promul- 


gation of this regulation.” 


Special rules for the trial of certain offences committed by natives of 
India within the limits of the foreign settlements of Chandernagore 
and Chinsurah. 


The provisions contained in Regulations 1, and 16, of 1805, in Regulation preamble to * 
2, 1808, and Regulation 9, 1809, for the administration of civil and criminal ®: 2: 1820. 
justice in the settlements of Chandernagore and Chinsurah, whilst those set- 
tlements were under the British Government, ceased, of course, to be in force, 
on the restoration of those settlements to the respective authorities of their 
Majesties the King of France, and the King of the Netherlands. It has, 


however, been deemed expedient (in concert with the local authorities of | 
: ° ° * 8 Section 2. 
Chandernagore and Chinsurah) to provide for the cognizance of criminal Magistrat: of 


offences of a heinous nature, committed within those settlements by natives ance me 
of India, to which offences the jurisdiction of the established criminal courts ceive into nis 


does not extend ; and the following rules have been enacted for this purpose, ‘utdy cer 


tain persuns 


in Regulation 2, 1820 :—§ 2. “ First. The magistrate of Hooghly is hereby charged with 


declared competent to receive into his custody, natives of India who may be [it Perpetra: 


forwarded to him by the superior authorities of Chandernagore and Chin- offences in 
surah, charged with the commission of murder, robbery, and other crimes Of sore and Chin- 


a heinous nature, within the limits of those settlements. Second. After Jue sarah. 
examination into such cases, the magistrate will either discharge the prisoner, joys to dea 
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or if he shall find sufficient grounds for that measure, will commit the accused 
to take his trial before the court of circuit for the offence with which he may 
stand charged. Z'hird. The magistrate will not himself pass sentence of 
punishment on the accused, although the nature of the charge may be such 
as would warrant his doing so under the existing regulations ; but will either 
commit the prisoner to take his trial before the court of circuit, or will dis- 
charge him according to the circumstances of the case.” § 3. “ The court 
of circuit for the division of Calcutta, and the nizamut adawlur, are hereby 
respectively empowered to take cognizance of such cases, and to pass such 
sentence upon the prisoners as may be conformable to the provisions of the 
regulations which are now, or may hereafter be, in force, within the province 
of Bengal.” § 4. “The foregoing provisions are hereby declared to be ‘ 
applicable to persons charged with having committed offences of the nature 
described in Clause First, Section 2, of this regulation, in the interval between 
the restoration of the settlements of Chandernagore and Chinsurah, and the 
date of this regulation.” 


SECTION IV. 


ON THE POLICE. 


Police Establishments ; and Duties of Native Officers. 


AT the time of forming the decennial settlement of .the land revenue, for 
the provinces of Bengal, Behar, and Orissa, in the year 1790, the land- 
holders and sudder farmers of land, in conformity with former usage, 
bound, by a clause in their engagements, to keep the peace; and in the 
event of any robbery being committed in their respective estates, or farms, to 
produce the robbers, and property plundered. But the general impractica- 
bility of enforcing this engagement rendered it of little effect ; and in man 

instances robberies, and other breaches of the peace, were found to be pro- 
moted by collusion between the perpetrators of them, and the police officers 
entertained by the landholders and farmers of land, in virtue of the clause 
referred to.’ With a view therefore to correct this abuse, and to afford more 
effectual protection to the persons and property of the people, a new system 
of police was established by Government on the 7th December, 1792; the 
rules of which, with amendmeats, were re-enacted in Regulation 22, 1793. 
By Section 2, of this regulation, the police of the country was declared to be 
under the exclusive charge of the officers who might be appointed to the 
superintendence of it on the part of Government; and the landholders and 
farmers of land, who were before bound to keep up establishments of police 
officers for the preservation of the peace, were required to discharge them, 
and prohibited from entertaining such establishments in future. It was fur- 
ther declared by Section 3, that “ landholders and farmers of land are not in 
future to be considered responsible for robberies, committed in their re- 
spective estates or farms, unless it shall be proved that they connived at the 
robbery ; received any part of the property stolen, or plundered ; harboured 
the offenders ; aided, or refused to give effectual assistance to prevent their 


* This is expressly stated in the preamble to Regulation 22, 1793; which declare. 
that the clause referred to “« in numerous instances proved the means of multiplying 
robberies and other disorders, from the collusion which subsisted between the p« pe- 
trators of thein, and the police officers entertained by the landholders, and farmers of 
land, in virtue of the clause abovementioned.” 
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escape ; or omitted to afford every assistance in their power to the officers of 
Government, for their apprehension ; in either of which cases they will be 
subject to be prosecuted personally for the crime, or offence, before the court 
of circuit ; and if convicted, their lands and effects will be liable to be sold, 
at the discretion of the Governor General in Council, to make good the 
value of the property stolen, or plundered, to the owner.” The zillah ma- 
gistrates were at the same time required to divide their respective zillahs, in- 
cluding the rent-free lands," into police jurisdictions. Each jurisdiction to be 
ten coss (twenty miles) square, except where local circumstances might render 
it advisable to form them of greater or less extent. The guarding of each 
jurisdiction to be committed to a darogah, or native superintendent, with an 
establishment of police officers, to be paid by Government. The darogahs, 
with their establishments, to be stationed in the centre of their respective 
jurisdictions, unless, for special reasons, it be thought expedient to fix them 
in any other situation. And the magistrates were instructed to endeavour to 
form the jurisdictions in such a manner as to bring the principal towns, bazars, 
and gunges, in the centre of them ; that the police establishments may pro- 
tect such places, as well as the circumjacent country. The police jurisdic- 
tions were ordered to be numbered, and named, after the places at which the 
darogahs and their establishments might be stationed. And the magistrates 
were directed not to change the names, or numbers, of the jurisdictions, nor 
to alter the limits of them, without the sanction of the Governor General in 
Council. The magistrates were authorized to nominate the darogahs in the 
first instance ; and to fill up all future vacancies; under responsibility for 
selecting persons duly.qualified. But no person is to be appointed darogah 
without giving security for his appearance in the sum of one thousand rupees ; 
viz. himself five hundred, and two responsible persons two hundred and fifty 
rupees each. ‘These original rules for the police jurisdictions of the several 
zillahs in Bengal, Behar, and Orissa, (exclusive of Cuttack) and for the ap- 
pointment of the police darogahs, are still in force. But further provisions, 
to prevent the removal of those officers, without proof of incapacity or mis- 
conduct to the satisfaction of the Governor General in Council, were altered 
by the general rules contained in Regulations 5, 1804, and 8, 1809, for the 
appointment and removal of the native officers of Government in the judicial, 
revenue, and commercial departments ; which have been cited at length in 
the second volume of this Analysis. And these again have been superseded, 
as far as they relate to the appointment or removal of police or jail officers, 
by the provisions of Regulation 17, 1816, hereafter specified. ‘The magis- 
trates of the cities of Dacca, Moorshedabad, and Patna, were directed by 
Section 26, Regulation 22, 1793, to divide those cities, and the adjacent 
places subject to their respective jurisdictions, into wards. Each ward to be 
guarded by a darogah, with a proper establishment ; and the darogahs to be 
under the immediate authority of a cutwal. The wards to be numbered and 
named, and their numbers, names, and limits, not to be changed without the 
sanction of the Governor General in Council; as prescribed with respect 
to the zillah jurisdictions. The rules for the nomination of the zillah daro- 
gahs were also declared applicable to the darogahs of wards, and city cutwals ; 
but the office of cutwal, in the cities abovementioned, was abolished by Re- 
gulation 13, 1814, as being found “ unnecessary, and in some respects pre- 
judicial to the maintenance of an efficient police in those cities.” 


* Lakheraj; which should be rendered taz-free, rather than rent-free, as lands of 
this description are not exempt from rent to the proprietor; but from the public 
assessment only. 

* Pages 153 and *!~ 
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By Regulation 17, 1795, the police of the province of Benares was placed 
under the joint charge of the tehseeldars, or native collectors of the public 
revenue, and, subordinately to them, of the landholders and farmers of land, 
who, by their engagements to Government, were bound to maintain the peace 
and apprehend all disturbers of it, in their respective estates and farms; as 
well as to recover, or make good the value of, all property robbed or stolen 
within their boundaries. ‘The tehseeldar was accordingly declared responsible 
for robberies or thefts in the first instance ; and the landholders and farmers 
to the tehseeldar ; under a provision that for night robberies in open roads 
or woods, neither the tehseeldar, landholder, or farmer, should be held re. 
sponsible, unless it be proved that they had such knowledge of circumstances, 
as might have enabled them to prevent the robbery or theft; but that for 
thefts or robberies in inhabited places they should be considered liable to 
responsibility, whether notice of the arrival of the owners of the property 
stolen, or robbed, have been given to them or not; if, under the circum- 
stances of the case, the magistrate be of opinion that the theft or robbery 
was committed with their connivance ; or that the perpetration of it be as- 
cribable to their want of care or vigilance. The limits of each tehseeldar’s 
revenue jurisdiction, with the lakheraj lands included therein, were to con- 
stitute a police jurisdiction: the guarding of which was committed generally 
to the tehseeldar, and under him, to the landholders and farmers, for their 
respective limits. At the same time provision was made for the police of the 
city of Benares, and of the towns of Mirzapore, Ghazeepore, and Jounpore, 
by the appointment of cutwals, and darogahs of wards, with establishments 
payable by Government, in the same manner as for the cities of Dacca, 
Moorshedabad, and Patna. This system was extended to the ceded pro- 
vinces, by Regulation 35, 1803, with a provision, that whenever police esta- 
blishments for cities, large towns, or principal gunges (the charge of which 
was to be defrayed by Government) should be employed within the juris- 
diction of a tehseeldar, they should be considered as fully under his orders, 
as the police establishments entertained by himself ; excepting cities or towns 
where the magistrates reside, the police officers of which were to be under 
the exclusive authority of the magistrate. It was further provided, that the 
whole of the rules of police, relative to tehseeldars, should be equally appli- 
cable to huzoory landholders, whose revenue, instead of being collected by a 
\Gheeeldar, is paid immediately into the collector’s treasury. ‘This last provi- 
sion was also applied to the huzoory zemindars in the province of Benares by 
Section 5, of Regulation 7, 1807. And the whole of the rules enacted for 
the police of the ceded provinces were extended to the conquered provinces 
in the Doab, and on the right bank of the Jumna, as well as to Bundlecund, 
by Section 9, Regulation 9, 1804; with a provision that nothing therein 
contained should be construed to exonerate the zemindars, farmers, or other 
holders of land, from the duties and responsibility imposed on them by the 
terms of their existing engagements, or by the ancient and established usages 
of the country, which may not have been superseded by competent authority, 
for the prevention of robberies and other disorders, and for the maintenance 
of peace and good order within their respective limits. 

The tehseeldary system of police thus established in the province of 
Benares, and in the ceded and conquered provinces within the divisions of the 
Bareilly and Benares courts of circuit, was found inefficient for the purposes 
intended by it; and open to material objections, as well from a proper esta- 
blishment of police officers not being maintained by the tehsceldars ; and 
from such as were appointed by them not being sufficiently under the coni-ol 
of the magistrates ; as from the frequency of alterations in the extent of their 
jurisdictions, in consequence of some of the estates composing them becoming 
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huzoory, under the option given to the landholders to pay their revenue 
directly into the treasury of the collector. Such estates were, in many in- 
stances, too small to admit of a separate police establishment being kept up 
by the proprietors of them ; and were often intermixed with other estates, 
either subject to a tehseeldar, or paying revenue immediately to the collector. 
Compact local jurisdictions, which are essential for a good police, were there- 
fore incompatible with such an arrangement; and could not be obtained 
without resuming the general charge of the police of the country from the 
tehseeldars, and huzoory landholders; and placing it under officers on the 
part of Government, subject to the immediate control of the zillah and city 
magistrates : still leaving the duties of the local police to be performed by 
the landholders and farmers of land, within their respective estates and farms, 
subordinately to the officers of Government. Such parts of the regulations 
above cited as declared the police of the province of Benares, or of the ceded 
and conquered provinces, in the divisions of Bareilly and Benares, to be un- 
der charge of the tehseeldars, and huzoory landholders, or which prescribed 
their duties as principal officers of police, were accordingly rescinded by 
Sections 2 and 3, of Regulation 14, 1807; and the following rules were 
established by the succeeding sections of that regulation :— 

§ 4, ‘* From the commencement of the ensuing Fussily year 1215, the 
charge of the police of the country, throughout the whole of the provinces 
specified in the two preceding sections, shall be vested, subject to the control 
of the zillah and city magistrates, in the officers who may be appointed to the 
superintendence of it on the part of Government ; and subordinately to them, 
in the landholders and farmers of land, who, by their engagements, are re- 
sponsible for the preservation of the peace, within the limits of their respective 
estates and farms.” § 5. ‘* First. The several zillahs, in the divisions of the 
Benares and Bareilly courts of circuit, together with the mehauls under the 
magistrate of the city of Benares, shall be divided into compact police juris- 
dictions ; including, indiscriminately, the estates of huzoor tehseel land- 
holders, and of mehauls paying revenue through a tehseeldar; as well as 
lakheraj lands, of every denomination, held exempt from the public assess- 
ment. Second. The police jurisdictions shall be of two descriptions. First, 
such as are established at the station where the zillah or city court is held ; 
and which shall be denominated the “ sudder police jurisdiction.”’ Secondly, 
such as are established at any place not being the station where the zillah or 
city court is held; and which shall be denominated the ‘ mofussil police 
jurisdiction.” § 6. ‘* First. The sudder police jurisdictions shall comprise 
the city or town, at which the zillah or city court is held ; together with such 
part of the suburbs and environs, as it may be judged expedient to place 
under the superintendence of a cutwal, with an establishment of darogahs, 
jemadars, burkundazes, and chokeedars, or other watchmen, proportionate 
to the extent and population of the jurisdiction. Second. The mofussil 
police jurisdictions shall respectively comprise a considerable town or gunge, . 
at which the superintendent of the jurisdiction shall be stationed ; together 
with such part of the adjacent country, as it may be deemed advisable to 
place under the superintendence of a darogah, with an establishment of 
jemadars, burkundazes, and chokeedars, or other watchmen, proportionate to 
the extent and population of each jurisdiction. Third. In proposing a dis- 
tribution of mofussil police jurisdictions, and the requisite establishments for 
them, the magistrates are to attend as much to the population, and number of 
towns, villages, and other inhabited places, as to the extent of country ; but 
the latter shall, in no instance, exceed ten coss square, for any one police 
jurisdiction ; unless peculiar local circumstances shall appear to require it, in 
which case they are to be reported, through the court of nizamut adawlut, 
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for the consideration of Government.” Fourth. If the principal town or 
gunge, included in any mofussil police jurisdiction, shall, from its extent and 
population, appear to require a cutwalee establishment ; or if it appear expe. 
dient, in any instance, to include more than one considerable town or gunge 
within a mofussil police jurisdiction, and to station a naib darogah, or a jema- 


dar, with a subordinate establishment of burkundazes, chokeedars, or other © 


watchmen, at the town or gunge, which may not be the station of the darogah 
of the jurisdiction ; the magistrates shall propose such arrangement, through 
the court of nizamut adawlut, for the orders of the Governor General in 
Council.”* § 7. First. The police jurisdictions of the several zillahs, as 
well as those under the magistrate of the city of Benares, shall be numbered ; 
and named after the places at which the superintending officers are stationed. 
The magistrates shall, as soon as possible after the receipt of this regulation, 
submit a statement of police jurisdictions, formed according to the provisions 
of it, together with a statement of the requisite police establishments for each 
jurisdiction, through the courts of circuit, to the court of nizamut adawlut ; 
and after obtaining the approbation of the Governor General in Council 
thereto, the names, numbers, limits, or establishments, of the several juris- 
dictions, shall not be changed without the previous sanction of Government. 
Second. Provided, that it shall be, at all times, competent to the Governor 
General in Council to order the discontinuance of any police jurisdiction, or 
establishment, which may appear to him unnecessary; or any alteration 
therein, which he may deem expedient.” § 8. “ First. The magistrates 
shall nominate the cutwals, and police darogahs, through the court of nizamut 
adawlut, for the approbation of the Governor General in Council. They 
will in consequence be held responsible for selecting persons duly qualified ; 
and are required, in every instance, to report to the nizamut adawlut, any 
information obtained by them respecting the past employments, character, 
and qualifications, of the persons proposed by them.” Second. The cutwals 
of the city of Benares, and town of Mirzapore, are already required, by 
Section 25, Regulation 17, 1795, to give security for their appearance, in the 
sum of five thousand rupees; namely, the cutwal himself in two thousand 

e hundred, and two responsible persons in one thousand two hundred and 
fifty each. ‘Che cutwal of the town of Juanpore is required, by the same 
section, to give security in half the above amount. It is further hereby pro- 
vided, that no person shall be appointed cutwal of the cities of Allahabad, 
Agra, Furruckabad, or Bareilly, unless he shall have given security for his 
appearance in the sum of five thousand rupees ; viz. himself in two thousand 
five hundred, and two responsible persons in one thousand two hundred and 
fifty each. The cutwals appointed to any other stations under this regulation 
shall previously give security for their appearance in the sum of two thousand 
five hundred rupees; namely the cutwal himself in one thousand two 


* In modification of this, and the following section, the magistrates are authorized, 
by the first clause of Section 8, R. 17, 1816, ‘to exercise the power of stationing any 
portion of their police thannah establishments, (not exceeding one third of the entire 
establishment) at any chokee, village, ghaut, highway, or other place within the limits 
of the thannah to which such establishments may appertain ; reporting always the 
particulars, as well as the grounds of the arrangement, for the information of the 
superintendent of police of the division.” The second, third, and fourth clauses of 
the same section, respecting the duties of officers stationed at outposts, correspond 
verbatim with the second, third, and fourth clauses of Section 6, R. 20, 1&17, here- 
after cited at length. 

* This clause is superseded by Section 7, Regulation 17, 1816, hereafter cited 5 
which empowers the magistrates to appoint and remove cutwals, darogahs, and other 
police officers, without reference to the nizamut adawlut ; or court of circuit. 
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clames. , hundred and fifty rupees, and two responsible persons in an equal amount. 
And by police Third, The several police darogahs, who may be appointed under this regu- 
darogais. wna lation, shall give security for their appearance in the sum of one thousand 
5, Form of rupees; namely, the darogah himself in five hundred, and two responsible 


be subscribed persons in two hundred and fifty each.” The fourth and fifth clauses, of the 
by cutwalsaud game section, prescribe a form of declaration to be subscribed by every 
elie And cutwal and police darogah, previously to entering upon the execution of the 
form of sunnud duties of his office; and a form of sunnud to be granted to them by the 
to them. magistrate.’ 


Ric 1eo7 si; Section 11, of Regulation 14, 1807, contains the rules of police enacted 


for audder Ju- for the sudder jurisdictions of the several zillahs within the divisions of Ba- 
nisdictions 0 


Tila in Be. reilly and Benares ; and comprises, with some additions and modifications, 
reilly and Be- the rules contained in Regulation 22, 1793, for the police of the cities of 
nares division’ Tyacca, Moorshedabad, and Patna. But it is directed in the concluding Sec- 


R.14,1604,611; tion of Regulation 20, 1817, that “the cutwals and other police officers ap- 
which com- 


rises also the pointed in the cities and towns, shall be guided, in their discharge of the 
rales in R. 22, general duties of the police, by the rules prescribed in this Regulation, for 
7 syacca, the guidance of the darogahs of police, as far as the same may be applicable.” 
Boomaeret It therefore appears proper to state in the first instance the whole of the rules 
Bat under pro- contained in Regulation 20, 1817, (already more than once adverted to) 
Hae 20, which is entitled “A Regulation for reducing into one regulation, with 
rules forpolice amendments and modifications, the several rules which have been passed for 
dsromsie t the guidance of darogahs and other subordinate officers of police ; for modi- 
will be first. fying the existing rules concerning the resistance or evasion of criminal pro- 
pated: cess, and for requiring further aid to the police, in certain cases, from pro- 
prietors and farmers of land, and their local managers, as well as from the 
munduls and other heads of villages.” 
Preamble to 


Preamble to) _ ‘The preamble to this very useful regulation, (which might be designated 
isi”. The Police Officer’s Manual, in the provinces subject to the presidency of 


1 The following are the forms here referred to ; and as no distinct forms have been 

rescribed for the police officers of the lower provinces, these may be considered ap- 

plicable, under Section 3, Regulation 20, 1817, (hereafter cited) to the whole of the 
police officers appointed, or employed, under the provisions of that regulation :— 


Form of Declaration. 
“« I, » appointed cutwal of the city (or town) of ) (or darogah of 
the ward, or police jurisdiction of ») solemnly declare, that I will execute the 


duties of that office, to the best of my abilities, with diligence, impartiality, and inte- 
gtity ; according to the regulations enacted, or which may be hereafter enacted, for my 
guidance ; that I will not, directly or indirectly, receive, or knowingly allow any other 
person to receive any fee, reward, or emolument whatsoever, on account of any matter 
relating to the exercjse of my functions as cutwal (or darogah), and that I will, in all 
respects, faithfully discharge the trust reposed in me.” 


Form of Sunnud. 

st Be it known to » inhabitant of » in virtue of the powers vested 
in me, by Regulation 14, 1807, I hereby appoint you cutwal of the city (or town) of 
, (or darogah of the ward, or police jurisdiction, of ») within the 
limits specified at the foot of this sunnud. You are accordingly authorized and 
directed to perform the duties of the said office, in conformity with the provisions of 
that regulation ; or of any other regulation in force, which has been, or may be enacted 
by the Honorable the Governor General in Council ; and which shall have been printed 
and published in the prescribed form. You are further required to obey all orders, 
consistent with the regulations, which may be issued to you by the magistrate of the 
zillah (or city) in which you are employed. And are to discharge the trust reposed in 
you, faithfully and diligently, until this sunnud shall be recalled ; when it is to be de- 
livered back to the office of the magistrate. Herein fail not. Dated A.C. 

corresponding with e 
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hort William) is as follows—‘ Whereas it is desirable, that the several rules 
which have, from time to time, been enacted respecting the duties of the daro. 
gahs and other subordinate officers of police, should be revised ;' and that such 
provisions as may be necessary should be framed into one regulation, for the 
better information and guidance of those officers; and whereas it is expedient 
that the rules at present in force, regarding the resistance or evasion of cri. 
minal process, should be modified; that the proprietors and farmers of land, 
and their local managers, and the munduls, putwarries, and other heads of 
villages, should be declared responsible for reporting unnatural or suspicious 
deaths, and for affording due information to the police, whenever any indivi- 
dual of suspected conduct, released from the criminal jail, may resort to dis. 
honest means of livelihood ; also that they should be declared liable to penal- 
ties for neglecting to afford due aid in supporting the processes of the magis- 
trates, and darogahs of police; and that further provision should be made for 
transmitting the thannah reports, and other papers to and from the magistrate’s 
court where there may not be any public dawks; the following rules have 
been enacted, to be enforced on their promulgation throughout the provinces 
subject to the presidency of Fort William.” 


Provisions of Regulations rescinded. 


§ 2, “ First. Sections 7, 8,9, 11, 12, 13, 14, 15, 17, 18, 19, and 21, 
of Regulation 22, 1793; the seventh clause of Section 20, Regulation 29, 
1793; the seventh clause of Section 10, Regulation 31, 1793; Sections 7, 
8, 9, 11, 12, 13, 14, 16, 17, 18, and 19, of Regulation 17, 1795; Section 
9, of Regulation 4, 1797; Section 6, of Regulation 4, 1798; the third 
clause of Section 11, Regulation 6, 1801 ; Section 7, Regulation 32, 1803 ; 
Sections 7, 8, 9, 11, 12, 13, 14, 15, 17, 18, 19, 20, and 25, of Regulation 
35, 1803; the seventh clause of Section 10, Regulation 37, 1803; Sections 
5, and 6, of Regulation 41, 1803; Sections 12, 13, 15, 16, 17, and 18, 
of Regulation 9, 1807; Sections 9, and 12, of Regulation 14, 1807; Sec- 
tions 6, and 7, of Regulation 17, 1810; and Sections 2, and 7, of Regulation 
7, 1811, are hereby rescinded. Second. So much of Sections 10, and 16, 
Regulation 22, 1793; Sections 10, and 15, Regulation 17, 1795; Section 
Y, Regulation 7, 1799; Section 3, Regulation 4, 1800; Sections 10, and 
16, Regulation 35, 1803; Section 14, Regulation 9, 1807; and Section 11, 
Regulation 1, 18113 as respects the police darogahs, or other subordinate 
officers of the police, is also rescinded.” 


Appointment and removal of Pohce Officers. 


§ 3. “ First. By the provisions of Regulation 17, 1816, the zillah and 
city magistrates (and in certain cases, the superintendents of police) are vest- 
ed with the power of appointing the cutwals, darogahs, and other subordinate 
officers of the police, of removing them from one station to another, and of 
suspending and dismissing them from office in consequence of neglect, mis- 
conduct, or incapacity." Second. Such part of Section 12, Regulation 5, 


' The provisions of Regulation 17, 1816, which are here referred to, are contained 
in the following sections of that regulation. § 6. “ Such parts of the rules con- 
tained in Regulation 8, 1809, cs relate to the appointment or removal of cutwals, 
darogahs, and other police or jail officers, are hereby rescinded; and the rules contau - 
ed in Sections 11 and 12, Regulation 16, 1810," are declared subject to the following 
modifications and provisions.” 


Cited in pase» 357 3°b, cf this volume 
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kundazes, acting under cutwals, and darogahs, is hereby rescinded; nor 


§ 7. “ First. The magistrates of the zillahs and cities, shall hereafter exercise the 
power of appointing cutwals, and darogahs, and other subordinate officers, to the seve- 
ral police stations, subject to their control; of removing them from one station to 
another ; of suspending and of dismissing them from office, in consequence of neglect, 
misconduct, or incapacity ; and it shall not be considered arpa! to report the no- 
mination, appointment, removal, suspension, or dismission of such police officers to 
the courts of circuit, with the view of obtaining the sanction of those courts. Second. 
The zillah or city magistrates are likewise empowered to appoint fit persons to the 
situation of jailors, and other subordinate officers of their criminal jails; and to remove 
such oflicers for misconduct, incapacity, or other sufficient cause, without reference to 
other authority.” Third. The zillah and city magistrates are hereby required to 
record, upon their proceedings, the grounds upon which any native officers may be 
removed by them, under the provisions of this regulation, and to select proper persons 
to fill all vacancies in the situations of such officers, and to continue in office the per- 
sons appointed, whether by themselves or by their predecessors, whilst they dicharge 
the duties assigned to them with diligence and integrity. Fourth. The zillah and city 
magistrates shall submit to the judge of circuit, for his information at the period of 
sessions, 2 list of all persons whom they may have appointed to the offices of cutwal, 
police darogah or jailor, since the period of the preceding sessions, specifying their 
names, ages, past employments, characters, and qualifications. £%/th. In the event of 
any officer, of the descriptions noticed in the preceding clause, deeming himself aggriev- 
ed by any order passed by a zillah or city magistrate with respect to his dismission 
from office, he shall be at liberty to present a petition, at the ensuing sessions, to the 
judge of circuit holding the jail delivery at the station, setting forth the circumstances 
of his case, and grounds of complaint; but the receipt of petitions of this nature shall 
be restricted to the period of the sessions immediately ensuing after the order of dis- 
mission shall have been passed, unless it shall be proved that the petitioner was pre- 
vented by circumstances totally beyond his control, from presenting his petition within 
the prescribed period. Szxrth. On perusal of a petition of the description specified in 
the preceding clause, the judge of circuit, if he deem proper, may require the mz gistrate 
to submit the proceedings holden on the case for his inspection, accompanied by any 
explanation, in the English language, which the magistrate may be desirous to offer. 
Seventh. After consideration of the papers furnished, should the judge of circuit be 
of opinion that the powers vested in the magistrate by the preceding clauses of this 
section have been perverted, he shall submit the proceedings to the court of nizamut 
adawlut, as in other cases wherein the courts of circuit are required to report any mis- 
conduct on the part of the magistrates ; and the court of nizamut adawlut shall proceed 
thereupon, in conformity with the provisions contained in Section 14, Regulation 2, 
1801, and Section 24, Regulation 8, 1803 ; and in cases in which they may deem it 
necessary, the court of nizamut adawlut shall direct the magistrate to restore to office 
any individual whom he may have removed without adequate or reasonable grounds. 
Eighth. Nothing contained in the foregoing clauses of this section shall be construed 
to preclude the courts of circuit, or the court of nizamut adawlut, from ordering the 
removal of auy of the police or jail officers, who may be convicted of a criminal offence 
declared punishable by dismission from office, or, though not so expressly declared, if 
the conduct of such native officer appear, from any proceeding before a court of cir- 
cuit or the court of nizamut adawlut, to be such as to require his removal from the 
public situation held by him.” 

& 9. « First. All deaths, resignations, removals, or appointments in the office of a 
cutwal or darogah of police, shal] be communicated by the magistrates to the superin- 
tendents of police, in such form as the superintendents may deem convenient and 
proper; in order, not only that the registers of police establishments may be kept cor- 
rect, but, that any cutwal or police darogah, who may have been digmissed from his 
office, on conviction, before the court of circuit or nizamut adawlut, of corruption 
or of any other criminal offence declared to be punishable by dismission from office, 
may be precluded from being again employed in any similar situation elsewhere. 


1 See vol, ii, page 153. 


AND DUTIES OF NATIVE OFFICERS. 


shall the cutwals or darogahs nominate individuals to supply vacancies in 
their subordinate establishments, except in instances in which they may 
be especially directed to do so by the magistrate. Third, The magistrate 
will furnish to each police officer, on his appointment, a‘written document 
under his official seal and signature, specifying the station to which the officer 
is appointed, and requiring him to perform the duties of it, in conformity 
with the regulations. ” 


Relative rank and general functions of Officers on the Thannah Esta- 
blishments. 


§ 4. “ First. The darogahs of police shall exercise a general control over 
the mohurirs, jemadars, and burkundazes attached to their respective than- 
nahs. It shall be the duty of a darogah, or other officer of police in charge 
of a thannah, to conform to all instructions he may receive from the magis- 
trate, to whom he may be subordinate; to preserve the peace within the 
limits of his jurisdiction; to report to the magistrate all occurrences connect- 
ed with the police, which may come to his knowledge; to prevent, as far as 
possible, the commission of all criminal offences ; to discover and apprehend 
offenders ; to execute process and obey all orders transmitted to him by the 
magistrate ; and to perform such other services as are prescribed in the regula- 
tions. Second. The mohurir shall be considered the second officer at a 
thannah, and in the absence of the darogah from his station shall exercise 
the powers vested in that officer by the provisions of this regulation. It shall 
be the special duty of the mohurir to preserve the records of the thannah, 
and to write the reports and other papers under the direction of the darogah. 
Third. The jemadar shall be considered as the third officer at a thannah, and 
in the absence of the darogah and mohurir from the thannah station, shall 
exercise the same powers as are vested in the darogahs of police by the pro- 
visions of this regulation. The police jemadars, whether stationed at the 
thannahs, or at out-posts, shall act under the orders of the darogah of the 
division, and shall see that the burkundazes are in attendance at their posts ; 
that their arms and accoutrements are kept in a state of efficiency ; and that 
all prisoners and property brought to the thannah are duly guarded during 
the time they may remain under the custody of the police burkundazes at- 
tached to the station. Jourth. The officers of police, in pursuance of Sec- 
tions 6, and 7, Regulation 10, 1808 ; Sections 8, 11,and 12, Regulation 16, 
1810; and Section 11, Regulation 17, 1816; are required to aid and support 
the superintendents of police, and the joint and assistant magistrates, to whom 
they may be respectively subordinate, in the execution of any process issued 
by them under their official seals and signatures; also to furnish the superin- 
tendents of police, and the joint and assistant magistrates, with every informa- 
tion required from them, as well as generally to obey all orders issued to them 


svcond. If any case of this nature should come under the observation of the superinten- 
dents of police, it will be their duty to communicate the requisite information to the 
zillah or city magistrate, in order that the cutwal, darogah, or other police officer who 
may have been appointed, under the circumstances described in the latter purt of 
the preceding clause, may be immediately removed from his situation. Thad It 1s 
hereby expressly declared, that the removal of a police officer, or of any officer on the 
jail establishment of a magistrate, shall not be considered to preclude the future em- 
ployment of such person in any other situation in the public service, for which he my 
be deemed duly qualified, except in the cases of conviction described in the first clause 
of this section.’ 
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by the superintendents of police, and by the joint or assistant magistrates ; 
on pain, in case of neglect or failure, of being fined, suspended, or dismissed 
from office, under the authority, or at the representation of the superinten- 
dent of police, or joint or assistant magistrate, according to the provisions 
established by the general regulations for the punishment of offences of that 
description.” 


Rules regarding the use of a Seal of Office at each Thannah, and the Bad- 
ges, Arms, and Accoutremenis, of the Police Burkundazes. 


§ 5. * First. All cutwals and police darogahs shall henceforward use a 
brass seal of office, an inch in diameter, and made after the form described 
in the margin, the name of the cutwalee or thannah, and the name of the 
city or zillah in which it may be included, being engraved on the surface of 
the seal. Second. The police burkundazes shall wear brass badges, en- 
graved with the name of the police station, and of the district in which they 
may be employed; and shall be armed with a spear, and a sword and shield ; 
or with a matchlock, sword and shield, or with a spear and matchlock, as 
circumstances may render expedient ; they shall also be uniformly dressed 
in such manner as may be prescribed by the court of nizamut adawlut through 
the superintendent of the police.” 


Powers and duties of Police Officers employed at out-posts. 


§ 6. “ First. Police officers stationed, with the sanction of the zillah on 
city magistrate, at any chokee, village, ghaut, highway, or other place within 
the limits of a thannah, in pursuance of Section 8, Regulation 17, 1816, 
shall be guided by the following rules as prescribed in that section. Second. 
Jemadars, burkundazes, and other police officers stationed at out-posts, or 
subordinate chokees, shall act under the control of the darogah or head _po- 
lice officer of the thannah, to which they may be attached ; and shall afford 
their aid for the prevention of crimes, the apprehension of criminals, and 
generally for the preservation of the peace ; and shall report to the thannah 
all occurrences relating to matters of police, which may come to their know- 
ledge. Third. The officers of police stationed at out-posts shall be compe- 
tent to apprehend, without a written charge or warrant, persons found in the 
act of committing a breach of the peace, or against whom a hue and cry shall 
have been raised, or who shall be detected with stolen goods in their posses- 
sion, or who may be liable to apprehension, under the rules in force, as pro- 
claimed, or notorious robbers, or vagrants, without any ostensible means of 
subsistence ; but no person shall be arrested by the subordinate officers of 
police, except in cases of the nature above noticed, unless under the special 
warrant of the magistrate, or of the darogah of the thannah to which the 
out-post may be attached. Fourth. Persons apprehended by the subordinat: 
establishments of police shall be forwarded immediately to the thannah to 
which the out-post may belong, accompanied by an explanation of the cir- 
cumstances of the case, and of the causes which may have led to the appre- 
hension of the prisoner.” ; 


AND DUTIES OF NATIVE OFFICERS. 


Rules regarding the application of Police Officers for leave of absence, ana 
the deputation of Burkundases to the sudder station. 


§ 7. “ First. Any police darogah, mohurir, or jemadar, applying for 
leave of absence, shall name an individual for the approval of the magistrate, 
to officiate for him during his absence, and the person who may be appointed 
to act, shall receive, during his absence, the entire allowances of the police 
oficer fur whom he may officiate, or such part thereof as the magistrate shall 
in each instance, judge it proper to fix. ‘The burkundazes shall submit 
their applications to the magistrate through the darogahs ; and the persons 
nominated to act during their absence, shall receive the entire salaries ot the 
individuals for whom they may officiate, or such part thereof as may be fixed 
by the magistrate. In the event of the absentee’s exceeding the period of his 
leave, the darogah shall report the circumstance for the orders of the magis- 
trate. Second. Whenever a burkundaz may be dispatched to the magis- 
trate’s court, the jemadar, or other police officer, by whom he may be dis- 
patched, shall deliver to him a certificate, showing the name of the burkun- 
daz, and the date and time of his dispatch, agreeably to the first three co- 
lumns of the form No. 1, of the appendix.* Thérd. On the arrival of the 
burkundaz at the sudder station, he shall proceed to the nazir of the fouy- 
darry court, who will insert, in the fourth column of the paper, the date and 
hour of his arrival, and in the event of any unnecessary delay appearing on 
comparing the date of his dispatch from the thannah with that of his arrival 
at the sudder station, will report the circumstance to the magistrate. Fuurth, 
On the departure of the burkundaz from the sudder station, he shall again 
proceed to the foujdarry nazir, who will note, in the fifth column, the date 
and time of his departure, and on his arrival at the thannah station, the certi- 
ficate shall be delivered up to the darogah, mohurir, or jemadai, who, in the 
event of the burkundaz having loitered on the road, will rcport the particu- 


lars for the orders of the magistrate.” 


* FORM No. |. 


Certificate of Dispatch. 
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Records to be Lept and preserved at the Thannah. 


sears. § 8, “ First. The police darogahs and mohurirs are enjoined to bind up 
Police daro- separately from all other records, and to preserve with care, the several regu- 
gal: and me. lations of Government, which may be sent to their respective thannahs ; and 
ly to preserve they shall also cause the same to be publicly read for general information, 
anteah egw. and shall take every favorable occasion of promulgating the rules therein 
lanons of oe contained. Second. The books and registers alluded to in the following 
other than. Clauses‘of this section shall be kept up with regularity at the several police 
halls. corthe tHannahs; and darogahs and mohurirs, on their appointment to police sta- 
care, peser- 1 tions, are required to inspect the records, and to report to the magistrates on 
Hava anvun, the general state of the thannah papers, within ten days after receiving charge. 
thannah books Every police darogah, or thannah mohurir, receiving charge of the records 
andtegisters. of a police station, shall sign a list of the records delivered over to him, 

which shall also be signed by the officer delivering over charge ; and the list 

so authenticated by their joint signatures shall be transmitted to the magis- 

trate. An exact counterpart, authenticated in the same manner, shall also 

be kept at the thannah. The magistrates and their assistants, and the joint ma- 

gistrates, who may occasionally visit the thannahs, shall avail themselves of any 

opportunities that may offer to inspect the records, and in the event of their 

being found deficient, or of any gross neglect in the care of them, the po- 

lice darogah and mohurir, who may appear culpable, will be liable to dismis- 
Darogahetobe Sion, or to a fine, according to the circumstances of the case. Third. The 
tumished with police darogahs shall severally be furnished with blank books for diaries ; each 
tor dial oe book containing 100 pages, to be signed and numbered by the magistrate’s assis- 

tant, if on the spot, or, in his absence, by the serishtadar, or other head ministe- 
In these every yjal officer of the magistrate’s court. J’ourth. Every occurrence which may 
he catered. De brought to the knowledge of the officers of police, shall be entered in the 

thannah diary, on the day on which the event may be communicated to the 

thannah, and if no incident shall be communicated, it shall be so noted in the 
What circum. diary. £%/th. The darogahs shall enter in their diaries the names of all persons 
oars bc. whom they may apprehend, the crime or misdemeanor with which they may 
prises ae! be charged, the date of their apprehension, and the date on which they may 
A crest at DE dispatched to the magistrate. Sizth. The purport of every petition, repre- 
every petition, SeNtation, complaint, or information, presented to any officer of police, shall 
wed ’™ be recorded in the diary of the thannah, whether the same may be cognizable 
Penalty forda- by the native officers of police, or otherwise ; and if it be proved, that a 
og ih’s wilful darogah has apprehended any persons, or issued orders, or done any official 
mistepiesen- act, which he may not have inserted and truly stated in his diary, or that any 
tation ote") occurrences have been wilfully omitted, he shall be punished with dismission 

from office, or by such other penalty, as the circumstances of the case may 
Eutueshow to appear, under the general regulations, to require. Seventh. Every entry 
be attested. made in the diary shall be attested by the signature of the individual by whom 
Rules for fur- it may be recorded. ighth. The darogah, or other officer of police, pre- 
have yesh, Siding at the thannah, shall be careful to report to the magistrate, at least 


whenrequned. a month before their diary books are likely to be written through, in order 
case ota that fresh blank books may be furnished to the thannah, without delay, and 


ing copxsot those diary books which may be completed shall be deposited in the records 
eet ed& of the thannah. Ninth. A book shall be kept, containing copies of all 

“uv tobe urzees, kyfeuts, reports, and returns, made by the officers of the thannah 
hy purr establishments to the magistrate’s court. Tenth. A book shall be kept, con- 
eae taining copies of all perwannahs, and orders of every description, received 


4 bo from the magistrate’s court. Eleventh. A book shall be kept, containing 
copies of all chelauns or dispatches of prisoners, and property, forwarded to 


the magistrate’s court, drawn out agreeably to the forms Nos. 
appendix." T'welfth. An abstract register shall be kept of robberies and 
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1 Form No. 2. 
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other heinous offences, ascertained to have been committed within the juris- 


* Vouk to be diction of the thannah, in each month, drawn out after the form No. 4, of 
Kept, contain- 


ig copus of tHe appendix.’ Thirteenth. A book shall be kept, containing copies of all 
bst- at stolen lists of stolen property delivered into the thannah by prosecutors or others. 


property. 


‘book to be Lourteenth. A register shall be kept, according to the form No. 5, of the 
«cut, contain- appendix,” of offenders who may-have been proclaimed, or may have broken 


' opies ot sve . ° 7 . . 

noclammed. jail, or have otherwise eluded the pursuit of justice ; and for whose appre- 
‘finder, bension orders may have been received at the thannah from the magistrate’s 
kept, contain. Court, Fifteenth. A list shall be kept of the names of the villages comprised 
mg u hist a within the limits of the thannah, showing the names of the proprietors and 
iNages within : 5G 
incthannah. Of the village watchmen, agreeably to the form No. 6, of the appendix. 


" Form No, 4. 


Statement of Crimes of a heinous nature, ascertained to have been committed or at- 
tempted within the limits of the thannah of during the month of 























|e ds 

21 ¢s% | & 
No. CRIMES. = Ss tn 8 Remarks. 

a = con o 8 

5 2535 | 20 

E = fee Ee 

=) Par) Hye 5 == 

3) < Aoo Za 











 <aeecemvemanrnninamnnentat 58 





1., Dacoitee, attended with murder -— - 
2. | Ditto, ditto, with wounding -—— - 
3, Simple dacoitee - - - - = 
4.| River dacoitee - 5 ee 
5. | Wilful murder - eee 
6. | Maihem, or malicious wounding - 
7.| Highway robbery by fuotpads, attended 
with murder, wounding, or other cir- 





cumstances of aggravation - = - 
8.{ Simple highway robbery by footpads = - 
y,| Highway robbery by horsemen - 
.| Cattle stealing - - - - - 
11.| Homicide - = eee 
12.| Affrays and riots of aserious nature —- 
13.} Burglary, attended with murder or 





wounding, or other circumstances of 
aggravation a 
14. | Simple burglary - es ee 
15.] Thefts, exceeding 10 rupees - -~— - 
16.| Ditto, under 10 rupees - - - 
17. | Thangee daree - - - - 
In. Arson - - - 2 
19. | Counterteiting the cuin, o1 uttering base 





com - - - - - 


wo 'Smeide — - -_ = we & 
( 


N. B. The number of accidental deaths, whether occasioned by falling into rivers, 
lakes, or wells; by wild beasts, venomous animals, or other causes; also any consi- 
derable mortality, whether proceeding from famine, or other cause; and extraordinary 
events, which may be brought to the knowledge of the police officers during the 
month, shall be noticed at the fuot of this statement. 


Vide Form on the annexed page. 
Tbid 
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Rules regarding returns, reports, and statements, to be sent to the magis. 
trates, or to the superintendents of police. 


§ 9. ** Furst, An extract from the thannah diary, in lieu of the buhee Section 9. 
silahut at present in use, and from the abstract register of robberies, and other Lhe a 
heinous offences, No. 4, above prescribed, containing the entries made during documents 
the month, shall be prepared verbatim, and transmitted to the office of the Gaede 


magistrate, on or before the 5th of every ensuing month. Second. Together to the magis- 
with the monthly reports to be transmitted to the magistrate as above directed ; A list of the 


the darogahs of police shall forward, under their official signature, and in thannah off. 
cersentitled to 


pay, to be sent 


[Forms referred to on the opposite page.] 
2 Form No. 5. 
Register of offenders, who have escaped Jrom jail, or for the apprehension of whom proclamations 
may have been issued, under the provisions of Regulation 9, 1808, or who, being charged or sus- 


pected of the commission of specific crimes of a heinous nature, may have eluded the pursuits of 
justice, and for whose apprehension process may have been issued from the magistrate’s court. 




















Name and cast of tet Ho§ ; 
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the person, with a oe eee a | 29-7 
specification whe- | Name of the bog Description | Supposed {Amount of | § 33 8 ee 
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3 Form No. 6. 
Register of Village Watchmen and alphabetical list of Villages. 


Names of the Names of the 
proprietors or | chokeedars or Estimated 
managers, and watchmen number of houses Remarks. 
situated in what | attached to each| in each village. 
pergunnah. village. 


Distance and 


. direction from 
Names of villages. | “ihe thannah 


| 
| 
: 
| 
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charge of a burkundaz, a list of the police officers on“the thannah esta- 
blishment, entitled to receive pay from Government for the past month, after 
the form No. 7, of the appendix.’ This list, the burkundaz will deliver to 
the treasurer of the foujdarry court, on his receiving the pay of the thannah 
establisliment ; which shall forthwith be conveyed to the darogah, or other 
police officer in charge of the thannah, who will pay the amount due to the 
several individuals of the establishment, and transmit their receipts with his 
own, in a paper, corresponding in substance with the form abovementioned, 
to remain with the records of the magistrate’s court. Third. In preparing 
the abstract monthly statements of heinous offences according to the form 
No. 4, of the appendix, the darogahs shall pay strict attention to the following 
rules. Fourth. The darogahs shall, as far as may be in their power, distin- 
guish wilful and malicious murder (/utl-i-iimd) from every other species of 
homicide, reporting all cases of murder not accompanied with robbery or 
burglary, under the 5th head, and cases of homicide of every other descrip- 
tion, excepting homicide in affrays, under the 11th head of the statement. 
Fifth. Under the 6th head the darogahs shall insert all cases of wounding, 
or violent corporal injury inflicted maliciously, and not in the prosecution of 
robbery or burglary, or during an affray. Sixth. Under the 12th head of 
the statement all affrays and riots shall be entered, in which any considerable 
number of persons may have been concerned, or in which any person may 
have been killed or wounded, and the public peace may have been disturbed ; 
but it shall not be necessary to include in this column cases of assault 
and battery, or drunken broils, in which only a few individuals may have 
disputed, and no very serious personal injury may have been sustained. 
Seventh. Under the 13th and 14th heads of the statement, all cases shall be 
entered, in which any person may enter or attempt to enter by day or by 
night, by breaking any dwelling-house, warehouse, storehouse, or other 
building, or place used for the custody and preservation of property, whether 
the same be constructed of stone, brick, mud, bamboo, grass, or other mate- 
rials, or into a tent, boat, or other place of habitation, whether such entry be 
effected by cutting through or under the wall. or by forcibly raising the roof 
of the house, or by any other means attended with breaking, and whether 
in pursuance of the intent to commit such robbery, any property shall be 
carried away or otherwise. Eighth. Under the 17th head all cases shall 
be entered of recciving, vending, or concealing, or melting down, stolen 
property. Ninth. The 18th head of the statement shall include only those 
cases of arson, in which any habitation or other property may appear to have 
been purposely and maliciously fired, and the darogah shall not include 
accidental fires under this head. Tenth. Under the concluding or 20th 
head of the statement, the darogah shall insert all cases in which the person 


' Form No. 7. 
» for the Month of 
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destroyed may appear to have been the immediate and voluntary cause of his 
own death. Eleventh. The darogahs shall report in the statement above 
prescribed, all heinous offences which may come to their knowledge, whether 
the offenders may be apprehended or otherwise, and shall distinguish, in the 
third column, all attempts in which the criminal intent may have failed ; in. 
serting in the 2d column, only those cases in which the crime may have been 
actually perpetrated. Z'welfth. A monthly report of crimes and offences 
agreeably to the form No. 4, of the appendix, shall be transmitted by the 
police darogahs, from each police thannah, to the office of the superintendent 
of police for the division, on or before the 5th of the ensuing month, 
Thirteenth. The reports and returns submitted by the police officers to the 
magistrates, shall be written in a clear’and legible hand, and shall bear at the 
foot of the writing the date of the dispatch, according to the era current in 
the district, and the signature of the police officer by whom the report may 
be made, and, when the circumstances may admit, the seat of the thannah ; 
all examinations taken and proceedings held by the police officers, shall be 
superscribed with the date and month of the era current in their several juris- 
dictions. ourteenth. The papers transmitted by the police officers to the 
foujdarry court shall be strung on a thread, the ends of which shall be se- 
cured with wax, and the record of each case shall be made up in a separate 
envelope, and addressed to the magistrate of the district ; the name of the 
thannah, from whence the report may be made, shall be marked on the 
envelope. Fifteenth. Every process and order addressed by a magistrate to 
a police officer, shall limit a certain time in which it is to be served, executed, 
and returned to the magistrate’s court. Sixteenth. The returns to all orders 
and processes, and the certificates of the due publication of all proclamations, 
iddressed by the magistrates to the police officers, shall be endorsed, as far 
a> the size of the paper will admit, on the original order or process ; and if 
the length of the return should render it necessary, a separate paper shall be 
annexed to the original document; and a copy of the return shall be entered 
in the register prescribed by Clause 9, Section 8, of this regulation. Seven- 
teenth. The police officers shall, to the extent of their ability, carry into 
effect such instructions as they may receive, within the period specified in the 
magistrate’s order ; and if the directions contained in the order or process 
cannot be entirely carried into effect within the time limited, a report shall be 
made, at the expiration of such period, of the cause of delay, with specific 
information when a further and full return will be made, and the original 
order or process shall be sent to the magistrate, with such final return, en- 
dorsed as directed in the preceding section. tghteenth. The darogahs 
and mohurirs shall be careful to render their reports and returns in as 
precise terms as possible, and they shall refrain from recapitulating in their 
returns a detail of the magistrates orders ; and when referring to such orders, 
shall merely state summarily the nature of the case and the date of the 
perwannah.”’ 


Rules regardun Lurks, and for rpeditine the inansmessnon o7 offitta. 
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to attend, as far as may be practicable, to the directions contained in the fol- 

superinten- lowing rules. Second. The superintendence of the dispatch by dawk of 
dence of des- perwannahs to the police darogahs, and of reports from the officers of police 
eri whom to the magistrate’s court, shall be entrusted to the nazirs of the criminal 
ened: courts, and to the thannah mohurirs, who shall be held responsible for the 
speedy transmission of the packets to and fro; and shall report to the magis- 

AllGovern. tates all instances of delay which may come to their knowledge. Third. As 
atl te Mi far as circumstances may admit, the magistrate’s orders to his police officers, 
out the pro. and the thannah reports, whether addressed to the magistrates, or to the 
vey onlersand SUperintendants of’ police, shall be transmitted by the Government dawk ; 
reports free and all dawk officers in the Company’s provinces are required to receive, and 
oftexpense. — convey, free of expense, such orders ard reports, the same being superscribed 
with the name and official designation of the public officer by whom the 

papers may be dispatched ; together with the words “‘ Kar Surkar,” to denote 

Establishment that they relate to the public service. Fourth. In cases, where a thannah 
of subordinate ‘station may be situated at a considerable distance from the route of the Go- 
" vernment dawk, the magistrates, in communication with their police officers, 

shall establish dawk stations between the thannahs, or from the thannahs to 

the magistrate’s court, at proper distances, according to local circumstances, 

but not in any instance exceeding five coss, and the land proprietors and 

farmers of land, or their local managers, shall be called upon to name and 

Peons and appoint the requisite number of peons or pykes (not being village watchmen) 
Me peak’ for the performance of this duty. In places where no establishment of re- 
mindars for gular police officers may be stationed, they shall also be required to fix on a 
te inty, |, particular house in the village, where the peons or pykes may at all times be 
no regular found without delay, and to name the mundul, putwaree or other person in 
sas the village, whose business it shall be to receive and forward the papers trans- 


mitted by the dawk; a statement after the form No. 8, of the appendix,’ 


1 Form No. 8. 


Statement of Dawk Chokees established by the landholders, $c. for the conveyance of the public 
correspondence to, and from the Thannah of, , situated at the distance of — coss, South 
Jrom the Sudder Station. 



















REMARKS, 

: ‘ ; Containing parti- 
Name of the Village|Name and residence ; AM TES 
or place where the | of the person to | Names of the air of the Land-! pi etance of one | cular in regard 

‘ volder or local |,; . to the direction 
Chokee may be es-| whom the papers | Dawk Peons at Avent, and his Chokee from ano- af one Chokec 

tablished, and in | are to bedelivered | each Station. sia ther. 


place of residence. trom another, Ri- 
vers, Ghants, 


Ac. &e. 


What Pergunuah. for dispatch. 











fe 


Manick Mundulof}| Kulloo Phee- 
Monza Lal Gunge. {koo. 








Mahomed Sha, 
Zemindar, resid- 
ing at Moorsheda- 
bad, 

Ramnat, Far- Four coss from | South West fion. 
mer, residing at |Lal Gange. Lal Gunge, a Nul- 
Nattore. lah between this 

and the last Cho- 
kee. fordable dur- 
ing the year, 








= | No. ofthe Chokee. 






Lal Gunge. 
Pergunnah Boos- 
nah. 


Li 





Phoolpoor. Ramnat Putwaree, Maun Sing and 
of Mouza Phoolpoor.|Ram Sing. 
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shall be prepared and kept up at each thannah station ; and it shall be the 
duty of every darogah, on his appointment to a thannah, to see that this 
paper is included in the records of the thannah, as well as that the dawk for 
the conveyance of the magistrate’s perwannahs and the thannah reports is 
duly regulated, and the peons or pykes maintained by the landholders, 
farmers, or managers, at the appointed stages. F%/th. The landholders, 
proprietors, and farmers of land, with their local managers and heads of vil- 
lages, shall be held responsible for a due observance of the foregoing rules, 
and shall be liable, on proof before the magistrate, of wilful disregard of these 
provisions, especially after a previous admonition, to be punished by a fine, 
not exceeding 100 rupees, commutable, in default of payment, to confinement 
in the civil jail for any period not exceeding one month. Sixth. The nazir 
of the magistrate’s court shall forward by the dawk, every day at the same 
hour, (except when otherwise specially instructed by magistrate) all perwan- 
nahs and papers addressed to the respective thannahs, which the magistrate 
may direct to be transmitted by the dawk ; and shall write on the envelope 
of each packet the date and time of dispatch. It shall likewise be the duty 
of the nazir to record on the envelope of all reports received from the than- 
nahs, the date and time of their receipt. Seventh. All reports and papers 
transmitted by the dawk from the police thannahs, shall be addressed to the 
magistrate, and the seal of the thannah shall be affixed to the envelope; the 
mohurir shall specify on the envelope the date and hour of dispatch ; and in 
cases where the papers of one thannah may be left at another thannah on 
their transmit to and from the magistrate’s station, the mohurir of the latter 
thannah shall forward such papers ; noting on the back of the envelope, the 
date and hour of the arrival and departure of the dawk. Eighth. The police 
darogahs and their mohurirs are required to forward by the thannah dawk, 
or by the hands of their burkundazes, as occasions may offer, such reports 
and papers, as may be sent to them by the native commissioners, for the trial 
of civil suits, for the purpose of transmission to the judge of the district ; and 
they shall grant receipts to the native commissioners for such papers as may 
be delivered to them.” 


Prohibiting various irregular practices on the part of the Police 
Officers. 


§ 11. ‘* First. No police darogah, mohurir, jemadar, or burkundaz, 
shall trade or keep any warehouse, or shop, for wholesale or retail, within 
the limits of the thannah to which he may be appointed. Second. The daro- 
gahs of police are prohibited from employing the burkundazes of their 
thannahs on their own private affairs, under penalty of fine and dismission 
from office. 7¥ird. Whenever 2 summons or warrant, or other criminal 
process, may be served by a burkundaz, or other police officer receiving 
pay from Government, no diet money or other allowance or gratuity shall be 
demanded, or received, from the complainant or the accused, or from any wit- 
ness or other person ; and the demand or receipt of such by any police officer, 
directly or indirectly, in violation of this rule, shall be punishable as a criminal 
offence, on conviction before the magistrate or court of circuit. The offender 
shall also be compellable, either on a criminal prosecution, or by a civil 
action; to refund the amount received, besides being liable to immediate dis- 
mission from office, under the provisions contained in the existing regulations. 
Fourth. The police darogahs are enjoined, under penalty of dismission from 
office, not to permit any established vakeel or mokhtar to be permanently 
employed at their thannahs, on the part of any landholder, farmer, local 
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ofthe agentof agent, OF other person. But this rule is not meant to preclude the occasional 
a . e 
"yarmer.  eMployment of a vakeel, or mokhtar, for any specific purpose when it may 


perder be necessary. Fifth. The darogahs and other mofussil police officers are 
> 


no darogah .” prohibited from employing any mokhtar or vakeel at the station of the zillah 


shall employ a ; ' s 6 ae ; 
shall cmpiey, or city magistrate, for the purpose of receiving and transmitting the salaries 


magntiate’s Of the thannah establishment, or for any other purpose, connected with their 


court on off: public functions, except in particular cases, wherein they may be specially 


Expt m authorized by the magistrate to employ a vakeel. Stxth. No mohurirs or 


ener writers, excepting those on the police establishments paid by Government, 


tra mohurirs Shall be employed at the thannahs without the previous sanction of the magis- 


aed cm _ trate, except in cases of emergency, which will not admit ot delay. In the 


nabs without event of any police darogahs requiring the assistance of additional mohurirs, 
sanctinate. . #2 consequence of a stress of business, he shall report the circumstance for 


No profession- the orders of the magistrate. Seventh. The darogahs are prohibited from 


al spy to be * . ‘ . 
eaplaged by encouraging, or employing, without the knowledge or express sanction of 


darogahswith- the magistrate, any goindahs or spies, who may earn a livelihood by the pro- 
oo tok of — fession of an informer, and they shall apprehend, and send to the magistrate, 
magist ates any persons who may give out that they are employed as goindahs by the 
rage mdividay. Magistrate, or by the superintendent of police, unless such persons can show 
al te ate m- 2 written authority from the magistrate, or from the superintendent of police. 
with aview to Lhe above provision shall not be construed as precluding the police officers 
the appichen- from employing persons to trace offenders, who may have eluded the pursuit 
isoffenders. Of justice ; or from encouraging persons to furnish information, by which 
robbers, or other known criminals, may be discovered and apprehended. On 
the contrary, the darogahs shall encourage such persons to communicate all 
the information possessed by them, and shall report to the magistrate any 
instance of meritorious service on the part of any such individual, by which 
offenders may be ie ee to justice, whether the individual may have per- 
sonally exposed himself to trouble and risk in securing the offender, or may 


have merely supplied the necessary intelligence to the police officers.” 


Charges not cogmzable by Police Officers. 


> ction 12 § 12. “ First. The darogahs and other native officers of police are pro- 


What crimes ‘hi : 2 : : 
Ne dat ieabe hibited, under pain of dismission from office, from taking cognizance of an 


u« prolubited Charge of adultery, fornication, calumny, abusive language, slight trespass, or 


trom taking = 3 H ° . : 
om raneeof wconsiderable assault. Second. Persons preferring to the native police 


Pessons officers charges of the nature specified in the preceding clause, shall be re- 
anee ferred by those officers for redress to the magistrate’s court, and informed 


plaints of the that cognizance cannot be taken of their complaints at the thannahs ; and the 


above desczip- ‘ 
tur, tobe re arogah, or other police officer, to whom any such charges may be presented 


Hi hee the in writing, shall record, in the thannah diary, hereinafter prescribed, the 

° name of the complainant, the nature of the charge, and the date on which it 
snteeheen may be rejected. The date and ground of rejection shall also be endorsed 
potubited ON the written plaint, to be returned to the complainant. Third. The daro- 
i paid gahs and other police officers are likewise prohibited from admitting com- 
uis,fiom w- PrOMIses or r2zeenamahs in any cases, and from interfering in any matter 
cee which may not be expressly provided for in this, or in any other regulaticn, 
oa tyomzed aS Well as, in all cases, irom passing sentence upon any complaint, from im- 
i «gwd posing a fine or inflicting any punishment, and from making any exaction 
1, 0 from the prosecutor or the accused, or their respective witnesses, or from any 


* other »e:sons whatsoever.” 
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General duties of Police Officers on receiving charges or information 
of heinous offences. 


§ 13. “ Férst. On receipt of any charge or information of murder, rob. 
bery, theft, burglary, homicide, maiming, wounding, actual affray, or other 
heinous offence, not excepted by this regulation from the cognizance of the 
police darogah, the statement of the prosecutor or informer shall be certified 
on oath, or if the person be of such a rank or cast as would make it im. 
proper to compel an oath, by a solemn declaration, after the form No. 9, of 
the appendix to this regulation ;* and such enquiry shall be made as may be 
necessary to elucidate the circumstances of the case, and if there are any 
witnesses to the fact, or persons acquainted with the particulars, they shall be 
questioned, without.oath, either privately and apart, or publicly, as may ap- 
pear most conducive to the attainment of the truth. Second. It shall not be 
considered necessary to take down in detail the questions and answers of the 
witnesses, but the substance of any material information obtained from them, 
shall be reduced to the form of a sooruthal, or keyfeeut, which document 
shall be authenticated by the attestation of the persons examined, and 
transmitted to the magistrate under the signature of the police officer by 
whom the enquiry may be made; the evidence of the eye-witnesses being 
distinguished, in the report, from that of persons deposing from hearsay. 
Third. \n cases of murder, gang-robbery, burglary, attended with wounding 
or other violent crime, where the circumstances of the case may be elucidated 
in a greater degree by a sketch or plan of the spot, the same shall be pre- 
pared, if it can be done without subjecting the inhabitants to inconvenience, 
and submitted with the report. The police officers shall also be careful to 
ascertain, in all cases, the exact date and time of the day or night when the 
offence charged may have been committed; and shall record the date, ac- 
cording to the Bengal, Fussily, or other era current in the district. 
Fourth. The police darogahs are prohibited from swearing witnesses to the 
truth of their depositions, on any local investigation which may be made by 
them into the circumstances of any murder, robbery, or other crime, or in 
the performance of any other of their duties, unless the same be expressly 
sanctioned by the provisions of a regulation applicable to the case. Fifth. The 
officers of police shall endeavour, as far as practicable, to complete the 


' Form No. 9. 
Declaration to be subscribed by a Hindoo prosecutor, exempted from taking 
an oath. 

“I solemnly declare, in the presence of God, that I will state, according to the 
truth, all the circumstances within my knowledge, regarding the case of . 
] will not conceal what is true, nor depose to any thing false: if I declare any thing 
ndt warranted by the truth, I shall be deserving of punishment from Ishwur.” 


Declaration to be signed by a Mohummudan prosecutor, czempted from taking 
; an oath. 
s J solemnly declare, in the presence of Almighty God, that I will state, according 
to the truth, all the circumstences within my knowledge, regarding the case of 
. L-will not conceal what is true, nor depose to any thing false: if 1 
declare any thing not warranted by the truth, I shall be deserving of punishment 
from God.” 
Afier the prosecutor has stated the charge, he is to subscribe the following d.- 
elaration :-— 
‘I swear, in the presence of Almighty God, thar I have truly and correctly 


stited 
all the circumstances within my knowledge, in regard to the case of . 
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Section 13. 
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to secure the. enquiry in the first instance, and to collect all attainable evidence, and to 
attendance of 


witnesses in ind over all the witnesses, necessary for the trial, to appear before the ma- 
pave ae: gistrate at the time when the report may reach the magistrate’s court, in 
lay in the in- Order that the case may be tried without unnecessary delay. The darogah 
quiry. of Shall send in with the chelan or dispatch, any burkundazes or other subor- 
fenders are inate police officers, whose evidence may be necessary on the trial of the 
unknown, the case; and if the whole of the witnesses cannot be found at the time of 
witnesses to a 

the inquiry transmission of the chelan, the darogah shall endeavour to collect them, 
shall not be and shall send them in without waiting the instructions of the magistrate. 


attend, with- Sixth. In cases wherein the offenders are unknown, or though recognized, 
out special or” may not have been apprehended, the prescribed local inquiry into the cir- 


magistrate. Cumstances shall, notwithstanding, be made without delay, and the police 
Names and darogah shall it an immediate and full f the result to the magi 
persons of arogan Slali transmit an immediate and tull report of the resuit to the magis- 


known, butab- trate, for his information and orders, But the witnesses shall not in such 
sconding o/, cases be sent to the magistrate, nor bound over to attend him without his 


La accarately special instructions for the purpose. Seventh. In all cases where the offender 
Separate re- May be known and may have absconded, the police officer conducting the 


ports aales ; inquiry shall ascertain and describe the person of the offender, specifying also 


person shall,in his name, and that of his father, as well as his usual place of residence, in 
the course of order that he may hereafter, if necessary, be fully identified. Highth. If, in 
pear tohave the conduct of an inquiry, the person accused or suspected should appear to 


been guilty o* have been guilty of ‘more than one offence, cognizable by police officers, or, 


offence. if any misconduct or neglect in matters of police should attach to any ze- 
Or when ze- indar, far local vill h h h d 
mindars shal! ™UNdar, farmer, local agent, village watchman, or other person, whosé duty 


havebeen neg- it may be to aid the police, the police darogah shall institute a distinct enquiry 
ietting on each case, the result of which shall be transmitted to the magistrate in 
If any person separate reports and despatches. Ninth. Whenever any person may be 
Oe “ apprehended and sent to the magistrate’s court, under the provisions of this 
court shall be regulation, and it may be known to the police darogah, or other officer pre- 
been formerly Siding at the thannah, that such person has been apprehended on a former 
apprehended, occasion by the police on any other account, the darogah or other officer, 
former case reporting on the case which may be the ground of his present apprehension, 
Shall also be shall state also the offence for which the prisoner may have formerly been 
pr arested, and if practicable, shall ascertain from the thannah papers and re- 
Rules when port the year and date of the case referred to. Tenth. The darogahs of 
paregans shall police, when they may proceed from their thannahs for the purpose of making 
toleave ther any local inquiry, or for the performance of any other public duty, shall state 
thaunahs. in their reports the date and time of their departure from the thannah station, 
and the date and time of their arrival at the place of their destination, and 

Reports to be also of their return to the thannah. The month and year to be used on all 
dated in the such occasions, as well as generally in the reports of the police darogahs, 
of the district. shall be those of the current era of the district, whether the Bengalee, 


Fusilly, or Wallaity.” 


Ktules for holding Inquests on occasions of murder, homicides, wounding, 
and unnatural deaths. 


section 14, § 14. ‘ First. The principal persons residing in villages, whether land- 
ve tee heia HOlders or farmers, or other local managers or munduls, putwarries or other 


E ououale tos heads of villages, are hereby declared responsible for the early and punctual 
ut cally com- 


van avon of COMMuNiIcation to the officers of the nearest police station, of all unnatural 
nnn tual er deaths, or deaths attended with suspicious circumstances, which may come to 
SuspeloUs 


ake iheir knowledge ; and any landholder, farmer, manager, or other principal 
inhabitant of a village, who may be convicted of wilfully neglecting or 
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delaying to furnish the information above required, shall be liable to be fined 
by the magistrate, in any sum not exceeding 200 rupees; and in default of 
payment, to be confined for any period of imprisonment, not exceeding six 
months. Second. In all cases of murder, unnatural or suspicious death, or 
violent and dangerous wounding, the darogah of police shall make it an inva. 
riable rule, immediately on receiving information, to repair in person to the 
spot on which the dead body, or person wounded, may have been found ; 
or, if prevented from going personally, shall depute a proper officer ; and on 
guch occasions the following rules shall be strictly observed. Third. That 
they questiom privately, in the first instance, any relations, connexions, friends, 
or neighbours, of the deceased, or of ‘the person wounded, who may be able 
to state the circumstances of the case; and that they endeavour to collect, 
before the inhabitants shall have assembled for the public inquest, such in. 
formation as may guide their inquiries in the conduct of the investigation., 
Fourth. That they question the individual wounded, and require him, if he 
is able to speak, to name and describe on oath the ‘person by whom he may 
have been wounded, the names of the persons present when the act was com- 
mitted, and, generally, the circumstances under which the crime was perpe- 
trated. Fifth. That they examine the body of the person wounded, or, in 
cases of death, the dead body, with a view to ascertain the number of wounds 
or other corporal injuries ; the length, breadth, and depth, of each; with 
what weapons the wounds or hurts may have been given; and the parts of 
the body in which they may have been received ; and that they record the 
same either at the foot of their sooruthal or report, or on a separate paper to 
be annexed to the report. Szrth. That they describe particularly the spot 
on which the wounded person or the dead body may have been found ; and 
that they report whether the crime appears to have been committed on the 
spot, or whether the individual wounded,,or the dead body, appears to have 
been brought and laid there ; also in cases of alleged suicide or of accidental 
death, whether the circwmstances under which the body may be found are 
such as to warrant a conclusion, that the deceased had met with his death 
from his own hands, or by misadventure, or whether any, and what grounds 
may exist for believing the deceased to have been killed by the hands of 
others ; and further, that they ascertain the name of the person wounded, or 
of the deceased, if any person present should recognize him. Seventh. That 
if the person killed shall appear to be a stranger, and his name shall not be 
known, they endeavour to ascertain where he was last seen, or where he slept 
the night before. Highth. That in cases in which the offenders may not be 
immediately discovered, or the cause of the murder or unnatural death or 
wounding may be unknown, the police officer, conducting the inquiry, en- 
deavour to trace whether any enmity, ill-will, jealousy, or other cause of dis- 
sension, subsisted between the wounded, or deceased, and any other person 
or persons in the neighbourhood, and if so, the particulars of the disagree- 


ment; when and under what circumstances the wounded, or the deceased, > 


and the persons said to bear him ill-will, may last have been seen in company, 
and whether any and what angry expressions had been used by the parties ; 
moreover, in cases in which there may be reason to believe, that the unknown 
offender has received any wound, or other corporal injury, from resistance in 
the perpetration of the crime, they shall question the hujams, village sur- 
geons, washermen, or other persons-residing in the vicinity, who, from their 
profession, may be likely to afford information leading to the discovery of the 
offender in such cases. Ninth. That the above enquiry be made and com- 
mitted to writing in the presence of creditable people, resident on the spot 
or in the neighbouring villages; and that they require a sufficient number of 
persons present to subscribe their uns to the paper, which is likewise to be 
3 
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attested by their own signature, and forwarded, without delay, to the magis. 

In cases of trate. Tenth. In cases of murder, it shall be the duty of the officers of 
murder, the in- . ° . . 

strement or police to endeavour to obtain and secure the weapon or instrument with which 

Prommed if” the crime may have been committed, in order that the same may be produced 

possible. and identified at the further stages of the inquiry or trial for the offence. 

respect i Eleventh. In cases of wounding, the darogah or other police officer, conduct- 

procured 5 . . 

for wounded ing the enquiry, shall endeavour to obtain for the person wounded such sur- 

een gical assistance as may be procurable, and, if the wounds are severe, the 

individual wounded shall not be moved or sent to the magistrate’s court, until 

Not to be he may be able to travel without inconvenience or risk. The police officers 

ey ow"8 are further directed to notify to the inhabitants, as occasion may offer, that, 

it. in the event of any person being wounded .by robbers or others, in such 

manner that he cannot be conveyed to the thannah, without hazard of his 

life, it is not necessary to remove such person from the place where he can be 

best taken care of, but that immediate notice must be given at the thannah, 

that the police officer may proceed to the spot, in conformity with Clause 

Rules for the Second of this section, and make the enquiry therein prescribed, Twelfth. In 

ned tipi da cases of murder or unnatural death, the police darogah shall, on ordinary oc- 

of murderor casions, when he has completed his inquiry, either make the body over to the 

deat Charge of the relations of the deceased, or shall cause it to be buried, or 

burnt on the spot, as the usages of the country and religious persuasion of 

the deceased may render proper ; and it shall not be considered necessary to 

send the corpse for the inspection of the magistrate ; except in cases of mur- 

der by poison, or on occasions where the injury sustained by the deceased 

may be of a doubtful nature, requiring the inspection and report of a surgeon, 

in which cases the darogah shall, if the state of the weather and the distance 

from the magistrate’s court will admit of the body being transported without 

risk of putrefaction on the road, forward the corpse covered with a cloth, in 

the most decent and expeditious manner practicable, to the magistrate’s place 


of residence.” 


Enguiries to be made by the Police Officers in cases of Gang-robbery, Bur- 
Elaries, and other heinous offences. 


Section 15. § 15. First. In all cases of gang-robbery, or other robbery by open vio- 
robbery by lence, as well as in every instance of a heinous crime, attended with a violent 
open violence, breach of the peace or other circumstances of aggravation, the police daro- 
Be wari gah, in whose jurisdiction the offence may occur, shall, if practicable, pro- 
offeuces, the ceed in person to the spot without delay, transmitting an immediate report of 
nrocesd tothe the occurrence and of his departure from the thannah, for the information of 
spot or the magistrate. If unable to proceed in person, or if the case be not of a 
cer.” heinous nature, nor attended with circumstances of aggravation, the darogah 
shall be at liberty to depute a fit person front among the officers acting under 
him, to ascertain the facts and circumstances of the case, and to procure all 
the information which it may be practicable to obtain for the discovery and 
Detail of the apprehension of the offenders. Second. The police officer making local en- 
enquiries tobe quiries of the description specified in the preceding section, shall be careful to 
‘uch eases. ascertain and record the day and hour when the fact was committed, the 
situation of the place, the names and descriptions of any persons who may 
have been recognized as the perpetrators of the crime, by whom such persons 
may have been seen and known, and the names and description of any person 
suspected of being concerned in the offence committed, with the grounds of 
such suspicion. Also a full recital of the manner in which the crime has 


been effected, and in cases of robbery of the articles of property plundered, 
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the direction in which the robbers may have fled ; whether they had torches, 
and any, and what arms; whether they attempted to conceal their persons 
during the robbery; whether any arms or articles of property belonging to 
the robbers were picked up after the outrage; and, if so, whether any person 
in the neighbourhood has recognized such articles, whether any number of 
persons were known to have assembled at any liquor shop, eae muth, 
or other place immediately preceding the occurrence of the robbery, and, if 
so, the general character of such persons, whether the landholders and far. 
mers or their local agents took any and what measures, immediately after the 
occurrence, for the discovery and apprehension of the offenders ; whether the 
village watchmen were present, and showed a proper degree of attention and 
alacrity on the occasion, or otherwise ; whether there are any persons of noto- 
rious bad character in the neighbourhood, or persons who have before been 
punished for robbery and discharged from jail, and if so, where such persons 
were at.the time of the commission of the offence. Third. The foregoing 
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Such enquiries 
are to be com- 
mitted to writ- 


enquiries shall be made and committed to writing on the spot, in the form of ing, andattest- 


a sooruthal or report, and in the presence of three or more creditable inhabi- 
tants of the neighbourhood, by whom it shall be attested, and the papers 
shall be forwarded without delay for the information of the magistrate. 
Fourth. It shall further be the duty of the police officers on occasions 
of the description above mentioned, as well as in cases of murder and unna- 
tural death, to apprize the persons present at the enquiry, that their suppres- 
sion or denial of any knowledge, which they may possess relative to the per- 
petrators of the crime, will tend to invalidate their testimony, in the event of 
their deposing to such knowledge at a future period. They shall, at the 
same time, give encouragement to all persons not accomplices or accessa- 
ries, who may have been present at the commission of a crime, to make a 
full communication of every fact and circumstance within their knowledge, 
respecting the offenders, and shall take their information or evidence with 
such precautions of secrecy, as may be deemed requisite, where persons sup- 
posed to have recognised any of the offenders may appear to be deterred 
from publicly naming them, under fear of the consequences, if the parties 
should not be apprehended. Fifth. The darogahs of police shall invariably 
report to the magistrate every instance of burglary and theft, which may be 
brought to their knowledge or otherwise, as well as of the attempts in which 
the offenders may not have succeeded in carrying off property. Sith. In 
cases of burglary the police officer conducting the enquiry shall attend to the 
foregoing instructions, regarding enquiries in cases of robbery, as far as the 
same may be applicable, and shall be careful to ascertain and report the time 
of the day or night at which the offence was perpetrated, and the means used 
in effecting an entry into the habitation, and if by breaking or cutting through 
a wall, mat, or other partition, the length and breadth of the aperture, also 
whether the house or apartment into which a burglarious entry may have been 
effected, is used as a place of residence, or for the custody and preservation 
of property. Seventh. Police officers making enquiries in cases of robbery, 
burglary, and theft, shall require the village chokeedars, the landholders and 
their agents, and the inhabitants of the place, where the offence may be com- 
mitted, to state whether they suspect any and what persons of having commit- 
ted the offence; and, if so, the grounds of their suspicion, after which, they 
shall take the necessary measures to ascertain how far such suspicions may be 
well founded, and where the persons suspected may have been at the time the 
crime was perpetrated.” 
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bonrhood. 
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Search for plundered or stolen Property. 


. 


Section 16. § 16. “ First. The search for plundered or stolen property, whether un- 
Lane der the special orders of the magistrate, or under information received by the 
how to becon- native officers of police, shall be conducted agreeably to the following 
eae: rules, Second. The darogahs of police are prohibited, except under the spe- 
ten declara- cial orders of the magistrate, from searching the interior of-any house or build- 
teocercn ing for stolen or plundered property, unless a list of the articles missing be 
the interior of delivered or taken down in writing at the thannah, with a declaration stating, 
20 ty we. that a robbery has been committed, and that the informant, whether he be 
calender af the owner of the property or accomplice in the offence, or other person, has 
Smegistrate- substantial ground to believe that the property is deposited in such house or 
Execution of place. herd. In the case of search-warrants issued from the magistrate’s 
search war- " office, the police officers shall report the execution of the process on the back 
raved” of the warrant. Fourth. The darogahs, when not especially instructed by 
Represents, the magistrate, shall transmit all representations made to them, regarding the 
itp stale pro- receipt or concealment of plundered or stolen property, at or before the time 
pertytobesent when they may proceed to the search, for the information of the magistrate, 
trate forhis and for any orders which he may deem it necessary to issue on the subject. 
dara They shall also take the necessary precautions for preventing any such pro- 
Particularsre- perty from being clandestinely removed. Fifth. The search for plundered 
lating tothe and stolen property shall be proceeded on without previous noticé being given 
coe to the owners or inhabitants of the house, and shall uniformly be made in 
the day time, unless there shall be substantial reason to believe, that in case of 

any delay, the property sdught will be removed. The process shall invaria- 

bly be conducted by the darogah, mohurir, or jemadar in person; and if 

the darogah cannot himself proceed, he:shall issue a warrant according to the 

What persons form No. 10, of the appendix.’ The search shall be made in the presence 
to be present. of three or more respectable inhabitants of the village, in which the house or 
place searched may be situated, who shall subscribe their names to the report 

made to the magistrate’s office, and an opportunity shall, in every instance, be 

Surreptitiows afforded to the occupant of the house of attending the search. Sizth. In 
introduction , conducting the search directed by the preceding rules, the police darogahs 
the house to. shall be careful that no articles of property are surreptitiously introduced 
Z carefully into the habitation at the time of search, and no prosecutor or informer, or 
gainst. any other person, shall be permitted to enter, unless he allows himself to be 
Rulestobeob- Strictly examined in the first instance. Seventh. Should the occupant of the 
hgh cei house, ordered to be searched, be of such a rank in society, as would render 
it improper and objectionable, according to the prevailing opinions and usages 

of the country, for the officers of police to enter the zenana or apartments of 

the women, the police officers shall give due notice for the removal of any 

women within the zenana; and after furnishing means for their removal in 


‘No. 10, 
‘ Form of Search Warrant. 


Whereas, there is strong cause to suspect, that plundered, or stolen goods or effects 
are within the dwelling house or premises of (name and cast of suspected person) 
inhabitant of 3 you are hereby authorized and required, with necessary and 
preper assistance, to enter into the said dwelling house or premises of the said ’ 
and if any goods or effects shall be found therein, which there may appear cause to 
suspect to have been plundered or stolen, you are required to bring the property so 
found, and also the person of the said » to the Thannah of 
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a Suitable manner, (if they be women of rank, who, according to the cus. 

toms of the country, cannot appear in public) shall enter the zenana apart. 

ments for the purpose of completing the search, using at the same time every 
precaution, consistent with these provisions, for preventing the clandestine 

removal of property. Eighth. If, on examining the premises ordered to be The person in 
searched, any property be discovered, which shall be alleged, by the com. kinder 
plainant or informer at whose instance the search may be made, to have been ed tobestolen 
stolen or plundered, or which there may be anyother reasonable ground to imuiete on’ 
believe has been acquired by theft or robbery, the darogah or,other officer of # se0daccount 
police, by whom the search may have been conducted, shall endeavour to shall bene 
trace the actual proprietor, from whom the property may have been stolen W#"ded to the 
or plundered, and shall question the occupant of the house regarding the we 
means by which the property was obtained; and in the event of his being 

unable to givé a satisfactory explanation, shall forward the property, together 

with the person in whose house it may have been discovered, to the magis- 

trate. Ninth. Should any suspicious property be discovered in the course Rule for the 
of a search conducted under the foregoing provisions, and should no person ip oe of un- 
lay claim to the same, the police darogah shall compare the articles with such ciouspropetty. 
lists of property stolen or plundered, as may have been previously delivered 

into the thannah in other cases, and recorded in the register prescribed by 

Clause Thirteenth, Section 8, of this Regulation ; and in the event of the 

property corresponding with the amount given in the list, shall either send 

the articles for the inspection of the supposed proprietor, or shall summon 

him to the thannah for the purpose of identifying his property. Tenth. On Allpatticulars 
the occasion of searching a house under the foregoing rules, the police officer es Lag 
shall be careful to notice the particular spot, in which the property may be ee 
found, the time of finding, and the name of the finder, and all property seri 
which may be claimed as having been stolen or plundered, as well as all sistrate. 
property of a suspicious nature found on persons charged with robbery, 

burglary or theft, or which may be seized by the officers of police under 

suspicious circumstances ; shall be forwarded without delay to the magistrate, 

together with a despatch, drawn up under the form No. 3 of the appendix. 

A copy of the despatch being registered as prescribed by Clause Eleventh, 

Section 8, of this Regulation ; the original shall be given to the burkundaz, 

charged with the conveyance of the property, to be delivered to the nazir on 

his arrival at the sudder station. Eleventh. Articles of value, and of small Rute for trans- 
bulk, shall be fastened up in a box, petarah, or bag, and the seal of the than. mission of vw 
nah affixed. Each article of property shall have a separate number (written of small bulk. 
on paper with the seal of the thannah attached to it,) to correspond with the 

number contained in the first column of the despatch ; and darogahs, when 

describing the property in their reports, shall invariably quote the number 

affixed to each article. Twelfth. No property shall be removed from a house Unclaimed » 
by an officer of police, unless it be claimed or recognized as having been icon 
stolen or plundered, or considered to be suspicious ; and no property, once be removed, 
removed, shall be returned without the special instructions of the magistrate. (ot Panes: 
Thirteenth. On the occurrence of a heinous robbery, burglary or theft, the magia 
darogah of police shall transmit a list of the property plundered or stolen, to 1, neeieaa 
the proprietor or manager of the estate, in which the crime may have been ee 
committed, with an injunction to cause the list to be affixed in a conspicuous {eredtobe at. 
place, and also published in the several bazars and hauts, situated in the ea ick 
estate; at the same time requiring all gold and silver smith retail dealers, and due notier 
and other persons, to give notice to the officers of pelice against persons offer- &!ve- 

ing such articles for sale. Fourteenth. Whenever the person, in whose pCS- Enquiries to 
session stolen or plundered property may be found, shall deny all knowledge beta Hon 


of the theft or robbery, and assert that he procured the property by honest whose thes 


la 
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means ; the darbgah, or other police officers conducting the enquiry, shall 
require such person to state the circumstances under which he became pos- 
sessed of the property, and shall endeavour to ascertain through whose hands 
it may have passed, as well as to trace the persons by whom the robbery or 
theft may have been committed. J%fteenth. Any person, who may find 
within his house or premises, property not his own, which he may have reason 
to believe lost or stolen property, or to have been deposited within his house 
or premises with a malicious intent, shall, wthin twenty-four hours after 
finding such property, convey it to the nearest police darogah and report the 
circumstances attending the discovery of the property. The darogah shall 
commit to writing the circumstances which may be stated by the person find- 
ing the property, and cause the same to be signed by him and attested by two 
or more witnesses present. Such attested writing, together with the property 
found, shall then be forwarded by the darogah without delay to the magis- 
trate. Sixteenth. All unclaimed property, whether cattle, boats, timbers, 
or other goods or chattels, shall be considered as belonging to Government, 
and the darogahs of police shall forward any property of this description, 
which may come into their hands, to the magistrate of the district in which 
they may respectively be employed ; or if any article of unclaimed property 
cannot be easily moved, the darogah of police shall make over the charge of 
such article to the local zemindar, manager or head person of the village, 
until the orders of the magistrate, in regard to its disposal, can be obtained. 
Seventeenth. The darogahs and other police officers shall be entitled to a 
commission of ten per cent. on the value of all propezty stolen or plundered, 
which they may recover. The commission is to be paid by the owners of 
the property, which is to be fairly valued by the ap, Soars or by any credi- 
table and competent person, whom he may appoint for that purpose. The 
magistrate is to cause the commission, in the case above directed, to be paid 
by the owner, or his agent, to the darogah, or other police officer to whom it 
may be due, and, if necessary, may cause a part of the property to be disposed 
of by public sale, for the purpose of making good the amount.”’ 


Duties of Police Officers with regard to Coiners and Utterers of Base Coin. 


§ 17. “The darogahs of police shall apprehend and send to the magistrate 
all persons uttering base coin, and knowing it to be such, or who may be 
charged with counterfeiting or debasing the current coin. On the receipt of 
credible information they shall, under the provisions of Section 16, proceed 
to search the houses of persons accused of manufacturing or knowingly utter- 
ing base or counterfeit coin, and’ shall seize and transmit to the magistrate 
any such coin which may be found, together with all implements used for 
the purpose of debasing or counterfeiting the coin; also all books of accounts 
relating to the sale or circulation of base coin, together with such evidence 
as may be procurable to establish the offence imputed to the accused.” 


Duties of Police Officers in the prevention or suppression of Affrays and 
Riots. 

§ 18. “ First. The dgrogahs of police shall proceed in person, or depute 
one or more of their officers, as circumstances may require, to attend and 
maintain the peace at fairs, and during the celebration of festivals, at all pla- 
ces where any considerable number of persons may be collected together. 
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Second. On receiving intimation of any tumultuous meeting or assemblage of 
persons, or of any projected riot or serious disturbance, whether arising from 
trespass or disputes regarding land, crops, tanks, water-courses, reservoirs, 
or other causes ; the darogahs of police shall either proceed in person or 
cause the mohurir, or jemadar, to repair immediately to the spot, and the 
police officer employed on such duty shall, in the first instance, proceed to 
the residence of the zemindar, talookdar or farmer, in whose estate or farm 
the disputants may be said to be, and require him instantly to cause them to 
disperse; acquainting him that the land or crop in dispute will be liable to 
confiscation, if any affray ensue. Third. In the event of this measure prov. 
me insufficient, he shall endeavour to prevail on the parties to disperse, and 
either to adjust their differences amongst themselves by arbitration or pun- 
chaet, or to have recourse to a court of judicature for the decision of their 
claims. In the event of such endeavours proving fruitless, the police officer, 
who may be present, shall declare aloud, that if any person is killed, wound- 
ed or violently beaten, all persons concerned in the affray will be brought to 
trial before the criminal courts. The police officers will, at the same time, strive 
to seize the leaders, or principal offenders; and in the event of their failing so 

, to do, they will endeavour to ascertain their names and places of abode, and to 
collect sufficient evidence, if practicable, from persons unconnected with the 
parties, of the circumstances of the affray, the causes which led to it, and who 
were the first aggressors ; and after taking these steps, shall set people to 
watch the further proceedings of the parties; and immediately communicate 
the whole of the particulars to the magistrate, who will adopt the necessary 
measures for bringing the offender or offenders to condign punishment. 
Fourth. The officers of police are required to proceed to the spot as above 
directed, and use every precaution to prevent affrays, but they shall confine 
themselves to maintaining the peace, and shall on no account take -part with, 
or afford assistance to either side, in the dispute; and darogahs are strictly 
prohibited, unless under the special instructions of the magistrate, from deput- 
ing burkundazts, or muskooree peons, to defend the property of either 
party, applying for the aid of the police, on the ground of alleged appre- 
hension of affray. Fifth. If the cause of dispute be land or crops, the daro- 
gah, in his report.to the magistrate, shall describe. the land contested, or the 
quantity or quality of the grain, and in boundary disputes where the claims of 
individuals may be better explained by a plan of the ground, shall prepare 
and transmit, with their reports, a sketch showing the outline and general 
position of the portions of land claimed by the contending parties,” 


Duties of Police Officers in recetving confessions, and in the treatment of pri- 
soners generally. 

§ 19. “ Hirst. Whenever any person may be apprehended and brought be- 
fore a darogah or other police officer, under the provisions of this Regula- 
tion, the examination of the prisoner shall be taken .without oath, in the pre- 
sence of three or more credible witnesses, who are to attest the examination ; 
and the police officer, presiding at the enquiry, shall question the prisoner 
tully regarding the whole of the circumstances of the case, the persons con- 
cerned in the commission of the crime, and if any property may have been 
stolen or plundered, the persons in possession of such property, or the place 
where it has been deposited: in the event of the prisoners making free and 
voluntary confession, it shall be immediately written down, if practicable, in 
the language best understood by the person confessing, and in the presence 
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of three or more credible witnesses, who can sign their names, and are not 
officers of the police or connected with the thannah establishment: if no per- 
sons can be foynd who may be able to read or write, the most respectable 
persons in the village shall’ be required to bear witness, and to offer their 
mark in attestation of the writing. The party confessing, as well as the wit- 
nesses, shall be allowed to read the same when finished, or if unable to read, 
the police officer recording the confession shall invariably read it over in the 
presence of the party and witnesses, before it is signed and attested, and shall 
state, at the foot of the paper, the day of the week, date, hour and place, at 
which it may be taken; the original confession, bearing the signatures of the 
party and witnesses, shall invariably be transmitted to the magistrate, and not 
a copy; and the police officer presiding at the enquiry, as well as the person 
by whom the confession may be taken down in writing, shall subscribe their 
Compulsionor Signatures to the paper, in attestation of its authenticity. Second. No com. 
holding out pulsion shall be used either towards parties or witnesses, for the purpose of 
hopes or fears, Obtaining any information whatsoever ; and police officers are strictly enjoin. 


fesston, strict. ed not, on any occasion or under any pretext whatever, to encourage a priso- 
Lal hse ner, apprehended se a criminal charge, to confessthe same, or to excite 
viction. the hopes or fear's of a prisoner, by holding forth prospect of pardon, or using . 
threats, or otherwise persuading or intimidating the prisoner, with the view 
of inducing him to confess: any species of mal-treatment inflicted on a priso- 
ner or witness by a police officer, landholder or farmer, or by any other per. 
person whatever, whether with a view to extort a confession, or to procure 
information, will subject the offender to exemplary punishment, on convic- 
specialreaton tion before the magistrate qr court of circuit. Third. Whenever a ccAfes. 
must besteted sion may be taken at night, or at any other place than the police thannah, the 
sig belecat Poem pei He a age been so taken shall oe ie a oe : 
s * report. ourih, ine toregoing provisions are not meant to 
place tam the alice darogah or officers prcidinye at the enquiry, from making any private 
potice thas- verbal examination which he may deem requisite, with the view of ascertain. 
Darogah may ing accomplices or discovering stolen property, or obtaining theans of proof, 
how prvate Fifth. Prisoners confessing offences shall be: kept apart from all persons in 
nations, custody at the thannah, and, if practicable, shall be forwarded to the magis- 
fessing. to be trate’s court, under charge of a separate guard. Sixth. Witnesses to con- 
hept separate. fessions shall invariably be bound over by the police darogahs to attend the 
he carefully, Magistrate on the arrival and examination : ie prisoners at a sudder sta- 
hound over. tion ;_ and the police officers shall be careful not to admit of any deviation 
Thaunah pri- from this aE Seventh. Prisoners during their detention at the thannah 
soners how to shall be confined within the thannah house or guard room, or in some other 
convenient place of confinement, where they will not be exposed to the open 
Prisoners of alr. Eighth. Stocks may be used at the thannahs during the night, for the 
a na ia Purpose of securing the persons of robbers and murderers, or other persons 
the night time, Of dangerous character, or disorderly behaviour, or persons who may have 
La he ies custody, haga nche ra dill ara to the rage but 
the darogahs are sfrictly enjomed, under pain of dismission from office, not 
to place ay individual Qn the stocks, except during the night time, and then 
only in cases of robbery and murder, or of previous escape from custody, or 
when the notoriety of the prisoner’s character or his behaviour may be 
such as to render this mode of confinement essential for his safe-guard. 
‘They may also Vinth. The darogahs of police shall further be competent to use handcuffs, 
be mare of : light rer dg > be ait ythe mea Sasteae of fetters 
cuffs. and ropes for the legs and arms, ) for the purpose of forwarding heinous cri- 
A strict ac- minale with safety to the magistrate’s court. Tenth. The darogahs shall be 
count shall be held strictly accountable for any ill treatment which prisoners may sustain 


cessary seve. whilst under their charge, and for ahy severity further than what may be 
rity. : 
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essentially requisite for securing the persons of such prisoners. Eleventh, 
Burkundazes escorting prisoners shall, on ordinary occasions, journey at a 
rate not less than six or more than eight coss per diem. Twelfth. When 
alighting at any village for the night, the police officers having charge of pri- 
soners shall report their arrival to the proprietor, farmer, or head man of the 
village, who shall point out a proper place for securing the prisoners during 
the night, and shall require the village watchmen to afford their aid in guard. 
ing them. Thirteenth. In cases in which the prisoners may be unable to 
support themselves during their journey from the police thannah to the 
magistrate’s court, the darogahs shall advance such amount for diet allowance, 
as may be necessary for their way-charges, not exceeding the rate of one 
anna per diem; reporting the same for the information and orders of the 
magistrate. Fourteenth. On the arrival of the prisoners at the sudder sta- 
tion, the burkundazes charged with the dispatch shall convey them to the 
foujdarry nazir, or to such other native officer as the magistrate may appoint, 
in order that they may be secured in a lock-up house, until the report of the 
case can be perused by the magistrate, till which time one or more of the 
burkundazes, who may have accompanied the prisoners, shall remain in 
attendance to be examined, if necessary, on any points relating to the case. 
Fifteenth. Prisoners, who may be sent from the station of one district to 
that of another, or who may be sent by a magistrate into the mofussil, for the 
purpose of being discharged, shall, exclusive of other papers, be sent with a 
written dispatch unsealed, showing the name of the prisoner, and his destina- 
tion ; and it shall be the duty of the darogahs to forward prisoners of this 
description according to the despatch which may accompany them, under 


charge of the police burkundazes from thannah to thannah. A statement of 


all such cases, specifying the names of the prisoners and other particulars, 
shall be peordel age hahoak diary, prescribed by Section 8, of this Regu- 
lation. Sizteenth. The darogah and other officers of police are hereby pro- 
hibited, under penalty of immediate dismission from office, from detaining 
any prisoners without sending them tothe magistrate, beyond such time as 
may be indispensably requisite for the enquiries directed by this or any other 
regulation ; and if, from any cause, the enquiry cannot be completed within 
forty-eight hours after the arrival of a prisoner at the cutcherry or station of 
the police officer, the person shall notwithstanding be sent to the magistrate 
with a report of the case,-and a chelan or dispatch drawn up according to 
the form No. 2 of the appendix, a copy of which shall be given to the bur- 
kundaz, under whose charge the prisoner may be forwarded, to be deliver- 
ed to the nazir on his arrival at the sudder station. Seventeenth. The officers 
of police shall report to the magistrate the cases of all persons apprehended 
within their respective jurisdictions, whether such persons may have been 
admitted to bail or otherwise ; and no person who may be once apprehended 
shall be discharged, except on bail or under the special orders of the magis- 


trate.” 


Rules relating to notorious Offenders, and to Vagrants, their apprehension 
and discharge. 


. * First. It shall be the duty of the darogahs of police to apprehend 
at ade i magistrate, all nas residing within their respective 
jurisdictions, who may be notorious, as decoits or robbers of any denomina- 
: ‘house-breakers, thieves, or receivers of stolen property. Secone:. 
being preferred to a police darogah, against indivi- 
burglars, 


tion ; or as : 
On any written charge b red to 
duals Sithin his jurisdiction, of their being notorious robbers, 
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choracters,de- thieves, or receivers of stolen property ; or on the darogah’s receiving credi- 
Ste private Die information of such persons being within his jurisdiction, the darogah or 
enquiries. other police officer, presiding in the thannah jurisdiction, shall, previously to 
the apprehension of the accused, make such secret and summary enquiry in 

the neighbourhood as may be practicable, without endangering his escape, in 

regard to his general character and means of subsistence; and if there shall 

appear substantial grounds to believe, that the charge or information is well 

founded, the darogah or other police officer shall apprehend the person sus- 

pected, and shall examine him, without oath, regarding his name, connections, 

UF they sce place of residence, occupation and means of livelihood. If, on such exami- 
prehend the” nation, and any further immediate enquiry, which may be practicable, there 
tatu ae appear to be strong grounds of presumption, that the charge or information 
himself, shall against the prisoner is unfounded, or greatly exaggerated ; and the prisoner 
ducharge, or shall tender sufficient bail for his appearance before the magistrate, such bait 
to magistrate. shall be accepted, or, in failure thereof, as well as in all cases wherein 
the examination of the atgre ze a conan the truth of the 

charge or information against him, he shall be forwarded, under custody, 

to ike magistrate, copes with a written report of the enquiry, includ- 

ing such particulars as may be necessary, to enable the magistrate to 

This rule shall form a just comprehension of the merits of the case. Third. The fore. 
not authorize going rule shall not be construed as authorizing the police officers to 
previdedforin make the sooruthals, and enquiries regarding character provided for in 
next clause. the next clause, except under the special orders of the magistrate. 
Police officer, Fourth. Whenever a police darogah cw re eee aise a magis- 
when directed trate to make a local enquiry and sooruthal, for the purpose of ascertaining 
eal eneuiry. the character of any pereca af bad fame or suspicious livelihood, the darogah 
shal take the shall proceed himself, or shall depute the mohurir or jemadar of the than- 
certain per. nah to the village in which the suspected person may have been known to 
mages reside, and the darogah, mohurir, or jemadar, when not otherwise specially 
son's mode of instructed by the magistrate, shall summon four or more of the principal in- 
te, habitants, (not being females), or of the middling classes residing in the vil- 
lage, and shall question them, without oath, respecting the present and former 

place of eure . a peer or ee ae aaa ere arae 

roperty in ploughs, land, cattle, and other goods and chattels; he shall also 

pequne then to sate whether the individual suspected, associates with persons 

of bad character, robbers, or armed men; and, if so, the names of such 

persons ; whether he is frequently absent from his house or place of residence 

at night, without sufficient cause ; whether his expenses are in proportion to, 

or exceed, his means ; whether any person in the village bears the prisoner 

enmity ; and whether the prisoner was ever before apprehended ; and, if so, 

This report, if on what account. ’ifth. ‘The sooruthal, containing the result of the enquiry 
freee ans. ave directed, shall be signed by the persons assembled, and if the result of 
mitted to ma- the enquiry be favorable to the character of the prisoner, the darogah shall 
sistrate,if to? only forward his report, and await the orders of the magistrate, but if unfa- 
be immediate- vorable, a sufficient number of the subscribing witnesses, not, in any instance, 
y pais exceeding four, (unless under the special orders of the magistrate) shall be 
immediately required to execute recognizances, to appear and give evidence 

Persons of bad in the foujdarry court. Sith. Whenever a person of bad character may be 
weet dis, liberated from custody, or may be released from jail, after the expiration of a 
charged from specific sentence of imprisonment, and the magistrate may be of opinion, with 
sonic re. Yeference to the character of the prisoner, that his future conduct should be 
leased in pre- watched, such individual shall be sent to the thannah division in which his 
headmen of habitation may be situated, and shall be released by the officers of the police, 


their villages, in the presence of the munduls, putwarries, and other headmen and watchmen 


who shall be 
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of ‘the village, to which the person liberated may belong, who shall be en- 
joined to afford him all practicable aid in procuring an honest livelihood ; 
but at the same time to keep a vigilant inspection over his conduct and mode 
of living, and to give timely information to the police officer of the jurisdic. 
tion, in the event of his being absent from his village at night, without giving 
notice of his intention, or of his associating with individuals of bad reputation, 
or of his ceasing to labor or to obtain a livelihood by creditable means ; in 
all which cases they will be held responsible, and liable to the penalty stated 
in the next clause, unless they give due information of the circumstances to 
the thannah. Seventh. On the occasion of releasing a prisoner under the 
provisions of the foregoing rules, the police darogah shall report to the ma- 
gistrate the names of the munduls and other headmen of the village, present 
at the time of the prisoner’s discharge ; and if the person released should 
hereafter be convicted of any criminal offence, and it be established, that the 
headmen of the place neglected to furnish the information required by the 
preceding clause, they shall be liable to the payment of a fine, not exceeding 
one hundred rupees, from each individual, commutable, in default of pay- 
ment, to one month’s confinement in the civil jail. Héghth. It shall be the 
duty of the darogahs of police to apprehend all vagrants and suspicious per- 
sons, of whatever denomination, wandering about the country in parties, or 
lurking about individually, without any fixed place of abode ; or who, though 
resident in a particular place, may have no ostensible means of honest liveli- 
hood, and who, on examination, may be unable to give a satisfactory account 
of themselves. Ninth. Police darogahs receiving information of the resort of 
persons of the description specified in the preceding clause, shall, previous to 
their apprehension, make such summary enquiry as the nature of the case 
may admit, without risk to their escape ; and in the event of strong suspicion 
attaching to them, shall secure their persons, and, unless on examination, 
without oath, respecting their names, connections, place of residence, occu- 
pation, and means of livelihood, they can render a satisfactory account of 
themselves, shall forward them forthwith to the magistrate, together with a 
report of the circumstances under which they may have been arrested, and 
of the enquiry made. Tenth. In cases where the names of the vagrants or 
other suspicious persons cannot be ascertained, it shall be competent to the 
police darogah to apprehend such persons without a specific warrant, and in 
the event of any number of persons of this description being in sufficient 
force to resist the officers of the thannah, the darogah shall require the aid 
of the local zemindar, or other landholder or farmer, or of the police officers 
of the adjacent thannah, or shall apply for assistance from the sudder station, 
according to the exigency of the case. Eleventh. After the apprehension 
and examination of the persons suspected, should the information, upon which 
the police darogah acted, prove to be incorrect, and no sufficient reason ap- 
pear for sending them to the magistrate, the darogah shall admit the parties 
to bail, if they are able to furnish sufficient security, and shall report the cir- 
cumstances to the magistrate, without sending them to the sudder station, till 
the receipt of an order to that effect. Twelfth. In enforcing the provisions 
contained in the preceding rules, the darogah and other officers of police, and 
the village watchmen, shall be careful not to confound strangers coming from 
the adjacent districts or countries, for the evident purpose of cultivating land, 
or exercising their several professions, with vagrants or other suspected 
persons. On the contrary, the a wr shall afford all due and reasonable 
encouragement to persons coming of their own accord into their respective 
limits, who may be desirous of settling therein from such industrious motives 5 
the police officers will nevertheless keep a watchful eye over such persons, So 
long as it may appear necessary, and the darogahs will invariably report to the 
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magistrate every instance, that may come to their knowledge, of an accession 
of this nature, to the population of their respective divisions.” 


Village Watchmen. 
Section 21. § 21. “ First. It shall be the duty of the darogahs of police, under the 


Darogahsshall : . ‘ 
keep a com- guidance and instruction of the magistrate, to prepare and keep up at their 


lete list of : : ‘thi 
Piege watch. aMNahs a complete register of the village watchmen, employed within the 


men. limits of the authority of the said darogahs respectively, drawn out after the 
Zemindarsor form No. 6, of the appendix; and upon the death or removal of any of the 
rized persons watchmen, the landholders and other persons, to whom the right of nomina- 
#0 nomina‘ * tion to such vacancies shall belong, shall send the names of the persons whom 
theoccurrence they may appoint, to the darogah of the jurisdiction, that they may be regis- 
Vile eas tered by him as above directed. Second. The village watchmen are declared 
men subject to subject to the orders of the police darogahs. Third. Village watchmen, who 
tied dares may reside within one coss of the thannah station to which they may be sub- 
Rule for the ject, shall report daily to the thannah all occurrences connected with the 
portsof wateh- police, which may have happened in their respective villages, during the pre- 
men residing ceding twenty-four hours : village watchmen, residing from one to three coss 
distance from distant from the thannah, shall furnish similar reports, twice every week ; 
the thannahs. and all other watchmen, whose residence may be situated at a greater dis- 
tance, sae fia mee eae! air or pine pene may be sae 
instructed by the police darogah so todo. Four occurrences reporte 
aides by by the village wauclisen shall be recorded by the mohurirs in the thannah 
the ate, diaries ; but it shall not be considered necessary to enter in such diaries the 
entered in reports of watchmen who have no communications to make, further than that 
trannah dia- the peace of their divisions has been undisturbed since their last report. 
Proclaimed — Ffth, The village watchmen shall apprehend and send to the darogah, or 
ofienders i other police officer presiding at a thannah, any person who may be taken in 
the comms- the act of committing murder, robbery, housebreaking, or theft ; also pro- 
ralesn grea? claimed offenders, and persons against whom a hue and cry shall have been 
be sent tothe yaised of their having been concerned in a recent criminal offence. It shall 
ST further be the special duty of the village watchmen to convey to the thannah 
men, who shall jmmediate intelligence of any robbers, who may have concealed themselves in 
et intel. their respective villages, or in the adjacent country ; and also of any vagrants, 
gence of tle or other persons who may be lurking about the country without any ostensible 
offenders and means of subsistence, and who cannot give a satisfactory account of them- 
commission of selves. It shall likewise be the business of the village watchmen to convey 
early intimation to the thannah of all murders, robberies, burglaries, thefts, 
violent affrays, and other heinous offences, perpetrated in the villages or 
Rule for re- places in which they may be stationed. Siath. The report of the village 
portsof village Watchmen, to the police officers of the regular establishments, shall be made 
watchmen, —_- verbally ; and they shall not, unless they appear as prosecutors, be sworn to 
their depositions at the thannahs, or be detained at the thannahs, or sent into 
the magistrate’s court, unless on account of misconduct, or under the special 
Supervision to orders of the magistrate. Seventh. Darogahs of police shall invariably ascer- 
by the dare tal and report, when making enquiries on the occasion of any robbery, bur- 
gah. glary, or theft, the conduct of the village watchmen ; and whether they were 
present at their posts when the offence was perpetrated ; if not, the cause of 
their absence, and whether there may be reason to believe, that they were 
themselves concerned in, or connived at, the commission of the crime. In 
the event of any neglect or suspicion of criminality attaching to a village 
watchman, the darogah shall either send the individual to the magistrate, with 


a separate report of the grounds of the charge exhibited against him, and 
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evidence to establish the same, or shall forward a report, in the first instance, 
and wait the instructions of the magistrate, as the nature of the alleged offence 
may dictate. In the event of any gross neglect or misconduct in the dis. 
charge of his duty, as a police officer, being established against a village 
watchman, he shall be liable to dismission from his station, by order of the 
magistrate, independently of any punishment to which he may be subject, 
for specific acts of criminality, under the laws and regulations in force. 
Eighth. The darogahs or their police officers are prohibited, under penalty 
of dismission from office, from employing the village watchmen on their 
private concerns, or on any duties unconnected with the police. Ninth. In 
those towns and villages, where the darogahs of the mofussil police jurisdic- 
tion, or the officers of out-posts may be stationed, the duties of watching and 
patroling shall be performed conjointly by the regular police officers and the 
village watchmen; and private watchmen, entertained by individuals for 
guarding their habitations, shops, or warehouses, shall also afford their assist- 
ance, and be considered subject, in the performance of this duty, to the orders 
of the police darogahs of the station. Tenth. On the occurrence of a gang 
or highway robbery, or any robbery by open violence, murder, burglary, or 
theft, attended with wounding, or any other heinous offence, attended with a 
violent breach of the peace, the village watchmen shall, to the utmost of their 
ability, resist and endeavour to apprehend the offenders, and shall require the 
headmen of the village to collect the inhabitants and to oppose and seize the 
criminals, or to pursue them, if they have fled ; and it shall be incumbent on 
the inhabitants of the villages, through which, or near to which, the pursuit 
may lay, to afford, on the requisition of the village watchmen or other police 
officer, every practicable assistance towards the apprehension of the robbers 
or other offenders, and recovery of any property stolen or plundered by 
them ; continuing the pursuit from village to village. Any headman or 
watchman of a village, who may be convicted before the local magistrate of 
wilful inattention to such requisition, shall be liable to fine and impri- 
sonment, not exceeding the limitation prescribed by Section 19, Regu- 


lation 9, 1807.” 


Concurrent jurisdiction of Police Darogahs. 


§ 22. * First. Whenever a police darogah may receive intelligence of any 
murder, gang-robbery, or other heinous crime, having occurred within his 
jurisdiction, the perpetrators of which may not have been apprehended, he 
shall dispatch immediate information of the occurrence to the neighbouring 
police darogahs, both in the district in which his thannah may be situated, 
and in the adjacent districts. Second. The darogahs and other police officers 
are empowered, either under the warrant of the magistrate or without such 
warrant, to pursue persons charged with the crimes abovementioned, into the 
jurisdiction of other darogahs, whether subject to the same magistrate or to 
the magistrate of any other zillah or city; and the magistrates, darogahs, 
police officers, landholders, farmers, gomastahs of villages, cultivators of land, 
and all other persons having authority or residing in the jurisdiction into 
which the offenders may be pursued, are required to afford every assistance 
in their power to the pursuing officers, for the apprehension of the offenders. 
Third. It is to be understood, however, that this concurrent authority 1s to 
be exercised by the police officers only in those cases in which the crime shall 
have been committed within their own respective jurisdictions; or in the 
event of the crime having been committed in any other jurisdiction, when the 
offender shall be actually within their jurisdiction at the time the charge may 
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be preferred to them; and it shall not be lawful for the darogah of one 
zillah or jurisdiction to issue a warrant for the apprehension of an offender, 
being or residing in another zillah or jurisdiction at the time of a complaint 
being preferred, for any crime not committed within the limits of his own 
jurisdiction. In such cases, the complainant must apply, in the first instance, 
to the magistrate of the zillah, or to the darogah of the jurisdiction in which 
the crime or misdemeanor shall have been committed, or in which the offender 
may reside or be found. But should the complainant first prefer a written 
application to the darogah of another jurisdiction, such darogah shall record 
in his diary the name of the complainant, the nature of the charge, and the 
date on which the complainant may have been referred to another darogah. 
The date and ground of such reference shall also be endorsed upon the appli- 
cation, to be returned to the complainant. Fourth. Whenever the police 
officers employed under one magistrate, shall apprehend offenders in the 
jurisdiction of another magistrate, in virtue of the powers vested in them by 
the preceding rules, they shall immediately deliver to the darogah of the 
police jurisdiction, in which the offenders may be apprehended, a list of their 
names, and a statement of the crimes or misdemeanors with which they may 
be charged ; and the latter darogah shall immediately forward such list and 
statement to the magistrate to whose authority he may be subject. Fifth. The 
police darogahs, in pursuance of Section 15, Regulation 1, 1804, are empow- 
ered to issue process within the limits of the invalid thannahs, in the same 
manner as in other parts of the country.”’’ 


Prosecutors and Witnesses. 


§ 23. * First. Subpoenas to prosecutors and witnesses shall be drawn out 
according to the form No. 11, of the appendix,” and shall be served by a 
single burkundaz; but the darogahs are strictly prohibited from delivering 
summonses to parties or their agents, to be served on their own witnesses. 
Second. Prosecutors and witnesses, whose attendance may be necessary at 
the criminal courts, shall execute recognizances, (Mochulkas) according to 
the forms No. 12 and No, 13 respectively, of the appendix,’ before the police 
officers, to appear before the magistrate on a specific day ; which shall be the 
day whereon the party accused may be bound to appear, if he shall have been 


Vide Section referred to, in vol. iii. of this Analysis, p. 588. 


2 Form No. 11. 
Subpena to Prosecutors ond Witnesses. 
«To , inhabitant of ; 
‘© Whereas your attendance is required to state what you know in the case of 
3 you are hereby required to appear at the thannah of , on (day of 
week) the (date) at the hour of 3 herein fail not - Dated the (day of 
month and year current in the jurisdiction).” 


3 Form No. 12. 
Recognizance to be taken from a Prosecutor. 


« Whereas I, » inhabitant 6f , have complained against i 
inhabitant of » charging him with ; [hereby engage to appear before 
the magistrate of the zillah (or city) of , on or before the » to prose. 


cute the said complaint ; in default whereof, I further bind myself to pay such fine to 
Government as the magistrate may judge proper to impose upon me, as well as any 
expense that may be incurred, in consequence of my non-attendance, for compelling 
my appearance : in this I will not fail: date (according to the current era).” 


AND DUTIES OF NATIVE OFFICERS. 


admitted to bail, or on the day on which he may be expected to arrive at the 
magistrate’s place of residence, if he is to be forwarded thither under custody ; 
the police officer in whose presence the recognizance may be executed, shall 
forward it with his report to the magistrate, and shall deliver to the prosecutor 
or witness a dispatch addressed to the magistrate, and drawn up after the 
form No. 14 of the appendix,’ which the prosecutor or witness shall be re. 
quired to deliver in person to the magistrate, unaccompanied by any officer 
of police. Third. The police officers are prohibited from subjecting prose- 
cutors to any degree of restraint, unless their complaints should appear, on 
enquiry, to be false and malicious ; in which case, the circumstances shall be 
reported to the magistrate, and the complainant shall be required by the 
darogah to furnish bail for his appearance before the magistrate. In the 
event of his not conforming to such requisition, he shall be forwarded under 
custody to the foujdarry court. Fourth. The officers of police are strictly 
enjoined not to subject witnesses to any restraint or unnecessary inconve- 
nience, nor to require them to give security for their appearance ; bat if an 
witness shall refuse to attend, or to execute the recognizance directed in 
Clause Second of this section, it shall be competent to the darogah or other 
police officers presiding at the thannah, to forward such witness under custody 
to the magistrate’s court.” 


Summons. 


§ 24. * First. On a complaint being preferred in writing to a darogah, or 
to any other officer of police authorized to receive the same, against a person 
subject to his jurisdiction, for any bailable crime or misdemeanor declared by 
this regulation to be cognizable by the native officers of police, and which 
may not require the immediate apprehension of the accused, the police officer 
receiving such complaint, upon the party complaining making oath (or a 
solemn declaration, if the party be of a rank or cast which would render it 


Form No. 13. 
Recognizance to be taken from a Witness. 


ss Whereas I , inhabitant of » have been named as a witness 
in the case of ; I hereby engage to appear before the magistrate of the 
zillah (or city) of , on or before the » for the purpose of giving evi- 


dence ; in default whereof, I hereby further bind myself to pay such fine to Govern- 
ment as the magistrate may judge proper to impose upon me, as well as any expense 
that may be incurred, in consequence of my non-attendance, for compelling my ap- 
pearance : in this I will not fail: dated (according to the current era).” 


* Form No. 14. 
Certificate of Dispatch. 











Name of the Prosecutor Date of dispatch Name of the 
or Witness. from the thannah. thannah, 
Ramdial, witness. Methoo, charged with the 5th April. Sumbul 









marder of Ram Sing. 


Chelan No. 
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improper to compel him to take an oath) to the truth of the complaint, or 
without such oath or declaration, if satisfactory reason be assigned by the 
complainant for not attending to make the same, and the truth of the charge 
be deposed to on oath, or under solemn declaration, by some other credible 
person or persons, shall issue a summons under his offictal seal and signature, 
to be served through a single burkundaz, or through any known and accre- 
dited agent of the party complained against, who may be on the spot and 
willing to receive the same in behalf of his principal ; but no.summons shall 
When bail is be delivered to a complainant to serve on the person accused. Second. Police 
ackaowiede. officers entrusted with the service of summonses, in cases wherein bail may 
ment of re-' not be required, shall demand only an acknowledgment of the receipt of the 
cess in suffici- process, and, in the absence of the party, the summons may be served on the 
ent, principal person in his house or family, if such person be willing to receive 
the same and to return an acknowledgment for the party whose attendance is 
Forms of bail required. Third. The summons to be issued by police officers under the 
ee rules contained in the preceding clauses, shall be made out in the form of 
tant offences. No. 15 of the appendix ;' but if the charge be of a serious nature, and such 
pau cual net as may appear to require bail to secure the appearance of the party accused, 
either in person, or by vakeel, before:the magistrate, the summons shall be 
drawn up according to the form No. 16,* and shall specify the bail to be 
given, which is in no case to exceed what may be sufficient to prevent the 
parties 'absconding, before the case shall come before the magistrate, who will 
What warrant then issue such further process or order as he may judge proper. Fourth. If 
rhtiee ofvew, an accused person, on whom a summons shall have been served as directed 
sons negieet- in the preceding rules, shall not attend in person or by vakeel, and give bail 
ing summons. (if required) according to the exigency of the summons, within the period 
limited by it, the darogah shall issue a warrant, according to the form No. 17 
of the appendix,’ under his official seal and signature, for the apprehension 


" No. 15. 
Form of Summons. 
« To , inhabitant of ; 

ss Whereas your attendance is necessary to answer to a charge of » you 
are hereby required to appear, in person or by vakeel, before the magistrate of the 
zillah (or city) of ) (or at the thannah of ») on or before the 

day of : herein fail not » dated the 
day of 
> No. 16. 
Form of Summons requiring Bail. 
ss To » inhabitant of ; 

‘© Whereas your attendance is necessary to answer to a charge of ) you 
are hereby required to appear, in person or by vakeel, before the magistrate of the 
zillah (or city) of y (or at the thannah of ») on or before the 

; you are further required to furnish a surety (or sureties) in the sum of 
rupees » for your attendance, in person or by vakeel, during the trial of the case 
before the magistrate.” 

3 No. 17. 
Form of Warrant. 
«To (name and designation of person deputed to serve the warrant). 

ss Whereas , inhabitant of , stands charged with the 

crime of 3 you are hereby directed to apprehend the said , 


and to produce him before me: in this fail not.” 

N.B. The warrant shall be addressed to the jemadar or other police officer, by 
whom it is to be executed; and shall, in all practicable cases, bear the seal of the 
thannah, and invariably the signature of the officer issuing the process. 


AND DUTIES OF NATIVE OFFICERS. 


of his person. Fifth. Whenever any process may be issued by a magistrate 
or darogah of police for the attendance of any prosecutor or witness, or for 
the apprehension of any defendant (not being a proclaimed offender), and 
such person may be absent or may have absconded, the police officer, en- 
trusted with the process, shall require the proprietor, manager, or head 
person of the village in which the person summoned may be said to reside, 
to furnish a written certificate of the individual’s absence, engaging therein 
either to cause the attendance of the individual summoned, on his return to 
his village, or to give information at the thannah, of his arrival. Sixth. Should 
it afterwards be established, on enquiry before the magistrate, that the person 
summoned was actually in the village at the time of the execution of a certi- 
ficate of the above description, or should it be proved that he returned to the 
village afterwards, and that the person executing the certificate had wilfully 
neglected to give due intimation of his return to the officers of the police; 
the person so offending shall be liable to be fined by the magistrate, in any 
sum not exceeding two hundred rupees, and, in default of payment, to be 
confined in the civil jail for any period not exceeding one month.” 


Arrest of Persons and Bail. 


§ 25. “ First. Upon a complaint being preferred in writing to a darogah, or 
other police officer authorized to receive the same, or on the receipt of cre- 
dible information, whether given by confessing prisoners against accomplices, 
or by other persons against any person subject to his jurisdiction, for any crime 
of a heinous nature, such as murder, robbery, house-breaking, maiming, 
wounding, theft, setting fire to a village house or other building, counterfeit 
ing the current coin or knowingly uttering base coin, or any crime involving 
a dangerous breach of the peace, such as a violent affray or assembling per- 
sons to commit an affray, or any similar offence requiring the immediate ap- 
prehension of the offender, and on the complainant or any other credible 
person or persons, acquainted with the case, deposing on oath, (or under a 
solemn declaration) to the truth of the complaint, the darogah shall examine 
the complainant or party deposing regarding the circumstances of the case ; 
and on his being satisfied from the particulars communicated, that there are 
grounds to believe, that the charge is well founded, and that the immediate 
apprehension of the offender is necessary to the ends of justice, the darogah 
or other police officer, by a warrant under his seal and signature drawn out 
according to the form No. 17, of the appendix, shall cause the person accused 
to be apprehended and sent in safe custody to the magistrate, within forty- 
eight hours after his apprehension, unless any special reason appear why the 
issue of process, for apprehending the party accused, should be stayed until 
the charge be reported for the orders of the magistrate, in which case such 
report shall be made without delay.* Second. Warrants issued by the police 


* The following provisions, in explanation of the clause here cited, have been enact- 

in Section 7, Regulation 12, 1818.— 
2 by By the Rest clause of Section 25, Regulation 20, 1817, the darogahs and 
other police officers ate authorized to stay the process of arrest against persons accused 
of any of the offences specified in that Section, (including house-breaking and theft,) 
until they can receive the magistrate’s orders, when any special reason may appear why 
the issue of process for apprehending the party accused should be stayed. In ted 
explanation of that clause, it is hereby declared, that the darogahs and other police 
officers are empowered to postpone apprehending and forwarding to the on 
persons charged with thefts, whether attended with burglary or otherwise 5 si ed it 
shall appear that the offenders shall not es used any personal violence in the occur- 
3 
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darogah shall be served by the jemadar and burkundazes of the thannah, 
and the mode of execution shall be certified on the back of the process, which 
shall be filed and sent in to the magistrate, together with the report and chelan 
which may accompany the prisoners. Third. In issuing processes of arrest 
in cases in which the darogah of police may apprehend resistance, or on any 
occasions where the assistance of the landholders, or farmers, or their local 
agents, may be necessary for the due execution of the process, the darogah 
shall, on the face of the dustuck, or warrant, specifically require in writing, 
the proper landholder or farmer, or local agent, (as the case may be,) to 
back the process and to afford their aid for effecting its due execution. 
Fourth. Darogahs, mohurirs, or jemadars of the police, shall be compe- 
tent to apprehend, without a written charge or warrant, persons who may be 
found in the act of committing a breach of the peace, or against whom a 
general hue and cry may be raised immediately after the commission of the 
criminal offence, or who shall be detected with stolen goods in their posses- 
sion ; but on such occasions, it shall be incumbent on the officer of police, by 
whom the arrest may be made, to record his reasons for seizing the offending 
party, and to forward such person forthwith, together with a report of the 
circumstances of the case, to the magistrate of the district. Fifth. Officers 
of police shall not without necessity break open the door of a dwelling-house, 
or of any place of habitation, for the purpose of executing a warrant or other 
process of arrest. But if certain information be received, that a person char- 
ged with murder, robbery, or other heinous offence, or violent breach of the 
peace, and against whom a warrant or other process of arrest may in conse- 
quence have been issued, is concealed within a house or other building, and 
such person shall not deliver himself up on the requisition of the police officer, 
bearing a written warrant, and the written process to apprehend him; the 
latter may, in the presence of two or more creditable inhabitants of the place, 
break open the outer door of the house or other building, and also the door 
of any interior apartment, not being a zenana or female apartment, in the 
actual occupancy of women, by the usage of the country considered private, 
for the purpose of executing the warrant, or other process of arrest entrusted 
to him. Sirth. In stch cases, if information be received, that the person 
accused has concealed himself in a zenana or female apartment, in the actual 
occupancy of women, the police officer, employed to execute the warrant, 
shall surround the house, or take such other precaution as may be requisite 
to prevent the escape of the accused; and shall endeavour to ascertain, by the 
means of two creditable women, unconnected with the family or with each 
other, whether the person against whom the warrant has been issued be really 


rence, and provided that the parties against whom the offence shall have been commit- 
ted, shall express their desire, that the offenders shall not be apprehended, and convey- 
ed before the magistrate; provided also, that the offenders have not previously been 
actually guilty of, or suspected of having committed theft, or burglary, or robbery. 
Second. Every case of this nature shall be fully and immediately reported by the police 
officers to the magistrate, who will either call for any further information which he 
may judge proper, or will at once determine according to the circumstances of the 
case, whether it is or is not necessary, for the ends of justice, that the charge should 
be regularly investigated, and will issue his orders accordingly. Third. In the exercise 
of that discretion, the magistrate will be governed by any extenuating circumstances, 
which may appear, such as the youth of the offender, his having been prompted to the 
offence (more especially in times of scarcity and famine) by extreme distress, and b 
his character appearing to have been previously respectable: under less favorable cir- 
cumstances, the magistrate will also attend to the important object of preserving the 
honor of families, when the offender may be nearly connected with the party who has 
suffered the injury, and the latter may be anxious to exempt the offender from the 
infamy of a public ignominious punishment.” 
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concealed in the zenana; in which case, and if such person shall not on a 

further requisition deliver himself up, it shall be competent to the police offi- 

cer, in the presence of two or more creditable residents on the spot, to break 

open the female apartment and execute the process entrusted to him, giving 

notice at the same time to any women in the zenana, that they may be at 

liberty to withdraw. Seventh. Any wilful abuse and perversion of the powers Abuse of pow- 

hereby vested in police officers for the ends of public justice, will subject er subject to 

them, on conviction before the magistrate or court of circuit, to exem ! fee 
T : 3 plary nishment. 

punishment, according to the circumstances of the case, besides immediate 

dismission from office. Eighth. Persons charged with the commission of tn what cases 

murder, robbery, house-breaking, theft, setting fire to any house or village, bail shall not 

counterfeiting the coin, maihem, or serious wounding, where the life of the nese PUES: 

party wounded may be in danger, shall not be admitted to bail, provided that 

there may appear reasonable grounds for believing that such persons have 

been guilty of the crime imputed to them ; but in all other cases, if sufficient 

bail be tendered for appearance before the magistrate, the darogah or other 

police officer shall accept such bail and shall immediately release the party 

apprehended. Ninth. The bail to be taken for appearance before the magis- ¥orm of bail. 

trate, in pursuance of the preceding rules, shall be in the form No. 18 of the 

appendix.’ Tenth. Persons who may wound or slay, murderers, robbers, or Person. 

thieves in their own defence, or in defence of their property, shall not be whale 

proceeded against or placed in restraint, or required to give bail, except under deleuces noe 

the special orders of the magistrate; police officers are strictly prohibited {"Proceet 

from acting in violation of the rule, under penalty of dismission from office. except undor 

Eleventh. In cases of manifest necessity, when the darogah or other officer of ia 

police may be apprehensive of danger to the public tranquillity, by the en- lncases of ma- 


° nifest necessi- 
largement of a person arrested on a charge of affray, violent assault, or other ty, securty foi 


bailable offence, without security being taken for his peaceable conduct; the peaceable cou- 
party apprehended shall be required, in addition to the bail for his appear- ‘caudate 
ance, to furnish security for keeping the peace, and the surety (or sureties) sitton to bail. 
shall execute a recognizance according to the form No. 19 of the appendix, * aaeete 
in an amount to be regulated by the circumstances of the case, and the con- hetrthepeace 


dition of the person executing the same.” 


1 Form No. 18. 


Bail Bond. 
Whereas , inhabitant of , stands charged with » and is required 
to appear before the magistrate of the zillah (or city) of » on or before the 


, to answer to such charge: I hereby bind myself to produce the said 
before the said magistrate, on the date aforesaid ; and to be answerable for his appear- 
ance, until a final order be passed by the magistrate upon the said charge; in default 
whereof, I further bind myself to forfeit to Government the sum of rupees 
in this I will not fail: dated this day of 


* Form No. 19. 
Recognizance for keeping the peace. 


Whereas » inhabitant of , stands charged with and has 
been called upon to give security to keep the peace, whilst such charge is under in- 
vestigation : I hereby declare myself surety for the said , that he shall not 


commit any act that can occasion a breach of the peace, whilst the said charge ig uu ler 
examination ; in default whereof, I further hereby bind myself to forfeit to Govern- 
ment the sum of rupees =; dated this day of 
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Resistance or evasion of crimtnal process. 


§ 26. “ First. If any person or persons shall resist, or cause to be resisted, 
the execution of any legal warrant or process, which the officers of the magis- 
trate’s court, or the officers of police may attempt to serve, or shall endeavour 
to rescue any person arrested, or under the custody of the magistrate’s offi- 
cers, or the officers of police; the darogah, if practicable, shall cause such 
offenders, as well as persons concerned in the resistance or rescue, to be 
apprehended and forwarded to the magistrate, with a report of the circum- 
stances of the case, and the necessary evidence for establishing the miscon- 
duct of the accused ; in case of actual rescue or violent resistance, he shall 
also, if necessary, call in the aid of the officers of police stationed in the adja- 
cent thannahs, who shall conform to such requisitions, provided they are 
conveyed in writing. Second. In modification of the provisions contained in 
Sections 2 and 4, Regulation 11, 1796, and Sections 2 and 4, Regulation 3 
1804; the following rules are hereby prescribed for the guidance of the 
magistrates and police officers in cases of resistance or evasion of criminal 
process. Third. If the person convicted of resisting, or causing to be resisted, 
the process of a magistrate or police officer, be a proprietor of land, or a sud- 
der farmer paying revenue to Government in any zillah or city jurisdiction, 
not being that in which the offence shall have been committed, and it appear 


just and proper, on due consideration of the circumstances of the case, to 


extend the penalty of forfeiture declared in Section 2, of each of the regula- 
tions abovementioned, to the whole or any part of such lands or farms, it 
shall be competent to the magistrate to adjudge the same, subject to the pre- 
scribed confirmation of the court of nizamut adawlut, and the final orders of 
the Governor General in Council. Fourth. In like manner, if a person 
charged with an offence of a criminal nature, who may abscond or conceal 
himself, so that the process issued against him cannot be served, shall possess 
land or other immoveable property, or a sudder farm paying revenue to 
Government in any other zillah or city jurisdiction, than that wherein the 
offence charged against him may have been committed, and it shall appear 
necessary to attach the same with a view to cause the attendance of the accus- 
ed person under the provisions of Sections 4, 5, and 6, of the regulations 
specified in the preceding clause, it shall be competent to the magistrate, to 
whom the charge may be preferred, to order the attachment of the whole or 
any part of such property or farms, and the provisions of the three sections 
referred to shall be considered applicable in such cases. Fifth. In all in- 
stances of resistance to the process of a magistrate or police officer, wherein 
the magistrate may be of opinion that a fine to Government, not exceedin 

two hundred rupees, commutable, if not paid, to imprisonment, not exceeding 
six months, will be an adequate punishment for the offence, he is authorized 
to adjudge the same, instead of a forfeiture of land or farm; and his judg- 
ment in such cases, as well as in all cases wherein a similar judgment may be 
passed by him against persons not being proprietors of land or sudder far- 
mers, shall not be referrible to the nizamut adawlut, but shall be final, unless 
altered or rescinded by the superior criminal courts, under the general rules 
in force. Sixth. If any person amenable to the authority of the zillah or city 
magistrates and police officers, shall resist or cause to be resisted any warrant 

summons or other process of a zillah or city magistrate, or of any authorized 
magistrate or police officer, and such person cannot be apprehended; or if 
any person charged with a criminal offence of a heinous nature shall abscond 
or conceal himself, so that, on a warrant issued against him at his usual place 
of residence, by the local magistrate or police officer, he cannot be found, 
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and the party so resisting or evading the process against him be not a pro- 
prietor or sudder farmer of land, capable of attachment under the provisions 
of the regulations mentioned in the preceding section, and the foregoin 

clauses of the present section ; but shall be in possession of any moveable 
property, which can be attached, and the removal of which might be expected, 
if not placed under immediate attachment, the police officer, issuing Or serv. 
ing the warrant in such cases, is hereby authorized, on receipt of credible 
information, that the person against whom the warrant is issued has recently 
absconded, or concealed himself for the purpose of evading it, to cause the at- 
tachment of any moveable property, belonging to the absconding or concealed 
party, within his jurisdiction; giving at the same time immediate information 
to the magistrate of the district, whose previous instructions shall be applied 
for, when there may be reason to expect a removal of the property. Se. 
venth. The magistrate, on receipt of the information directed in the above 
clause, will determine whether the case be such as to require a continuance 
of the attachment, till the appearance of the accused person, or till a procla- 
mation shall have been issued for his attendance, under the provisions of 
Regulation 11, 1796, and 3, 1804; and will transmit instructions to the 
police darogah accordingly, either for the release of the property attached by 
him, or for continuing the attachment, and taking an inventory of the pro- 
perty, in conformity with the following clause. Till the receipt of such in- 
structions, the police officers shall adopt such measures only as may be requi- 
site to prevent a removal of the attached property. Eighth. On receipt of 
the magistrate’s instructions for an attachment of moveable property, the daro- 
gah of police, in the presence of two or more respectable inhabitants of the 
place, shall cause an exact inventory of the articles attached to be taken and 
duly attested, after which he shall deliver the property in charge to the head- 
man or any two or more respectable inhabitants of the place, taking an ac- 
knowledgment for the same, which shall be forwarded, together with an 
inventory of the property, to the magistrate. Ninth. In all instances where 
an attachment of property may be made under the foregoing rule, the police 
darogahs shall enjoin the persons, into whose charge the same may be deliver- 
ed, to take care that there is no injury done to the property ; and if the per- 
son charged appear, within the period specified in the proclamation, the ma- 
gistrate shall immediately, on the attendance of the party, cause the attach- 
ment to be removed, and a full account rendered of the property attached, 
subject only to any unavoidable expence which may have attended the at- 
tachment. Tenth. If the proclaimed person shall not appear within the 
period fixed by the proclamation, the attached property in cases of resistance 
of process will be liable to public sale, by order of the magistrate, for the pur- 
pose of making good any fine imposed on the offender; or should the at- 
tachment of moveable property have taken place under an evasion of process, 
it shall, at the end of six months, supposing the absentee not to attend during 
that period, be at the disposal of Government, in common with any landed 
property attached under similar circumstances in pursuance of the regulations 
in force. Eleventh. Whenever a proclamation may be issued through a 
police darogah, by order of a magistrate, requiring the attendance of any per- 
son, who may have evaded or resisted the processes of the court, the darogah 
shall, in the presence of two or more creditable persons, not connected with 
the thannah establishment, cause such proclamation to be publicly read = 
promulgated by beat of drum, and affixed in the police thannah, and on the 
outer door of the house which the party may have usually inhabited, or oF 
conspicuous place in the village in which he may have generally dap “ 
Twelfth. On the expiration of the period specified in the Sanaa = 

offender shall not appear to answer to the charge alleged against him, the 
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darogah shall certify to the magistrate the mode in which the proclamation 
has been issued, and the date, time, and place of promulgation, and shall send 
a sufficient number of witnesses to prove the due publication of the process. 
Thirteenth. If any zemindar, farmer, local manager or other person, to whom 
a magistrate may have issued a warrant or order, in pursuance of Regulation 
3, 1812, or of any other regulation in force, for the 5 aplariongas of a person 
or persons proclaimed, or charged with or suspected of a crime, shall apply to 


, an officer of police for co-operation and support in the execution of such war- 


rant or order; the police officer, to whom the application may be made, 
shall afford every assistance in his power for the due enforcement of the pro- 
cess, and if required so to do, in conformity with the sixth clause of Section 
9, Regulation 3, 1812, shall receive charge of the prisoner from the zemin- 
dar, farmer, local agent or other person, and shall grant a written acknow- 
ledgment, specifying the name of the prisoner and the date on which he was 
delivered into his charge; he shall also, without delay, forward the prisoner 
under safe custody to the magistrate. If the person named in the application 
made to the police officer should not be apprehended, the particulars of the 
application, and of the measures taken in consequence, shall be recorded, for 
the information of the magistrate, in the thannah diary, prescribed by Sec- 
tion 8 of this Regulation. Fourteenth. If any police officer, in his endeavours 
to secure a proclaimed offender, for whose apprehension a proclamation may 
have been issued under the provisions of Regulation 9, 1808, should wound 
or slay him in consequence of his standing on his defence, or of his flying ; 
the officer so wounding or slaying the criminal, shall be deemed entirely 
guiltless with respect to that act; in like manner, if any police officer entrust- 
ed with or assisting in the execution of any legal warrant for the apprehen- 
sion of a person charged with murder, robbery, or other heinous crime, or 
pursuing a robber or murderer immediately after the commission of the 
crime, or resisting him during his attempt to perpetrate the crime, should 
wound or slay the offender in endeavouring to apprehend him, such police 
officer shall be held guiltless of any criminal act. Jifteenth. All rewards for 
the apprehension of proclaimed offenders, which may be sanctioned by the 
regulations, and promulgated under the seal or signature of a magistrate, 
joint magistrate, or of the superintendants of police, will, if the offender be 
seized by the officers of police or by other persons, be payable on the deli- 
very of the person proclaimed to the magistrate of the zillah or city in which 
the offender may have been seized, as provided by Section 15, Regulation 16, 
1810.” 


Distraint for Arrears of Land Rent. 


§ 27. “ First. Section 8, Regulation 3, 1812, is hereby rescinded; and 
the provisions contained in Sections 9, 10, and 11, Regulation 7, 1799, in 
Sections 9, 10, and 11, Regulation 5, 1800, and in Sections 17 and 19, 
Regulation 28, 1803, as far as they authorize any aid to be given by the 
police officers to distrainers, for arrears of rent, are declared subject to the 
following modifications.' Second. Landholders, farmers, and their local 
agents, or other persons empowered by the regulations to distrain for arrears 
of land rent, who may be opposed, or may be apprehensive of resistance in 
effecting the regular distraint, or in maintaining possession of property 
previously distrained, are authorized to apply to the darogah of the than- 


' The former rules, referred to in this clause, are cited in vol. iii. of this Analysis, 
page 526 and Sequel. 
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nah, in whose jurisdiction the property may be, for assistance in making or 
maintaining the regular distraint; and the darogah, in order to support the 

distrainer and to prevent a breach of the peace, shall, on the distrainer 

certifying on oath, or by a solemn declaration, the opposition he has expe- 

rienced, or the resistance which he apprehends, depute a muskooree peon, 

with a written process, bearing the seal of the thannah, and signature of 

the darogah, and drawn up according to the form No. 20 of the appendix, ' 

Third. \t shall be the duty of the muskooree peon to exhibit to the defaulter Deputed peon 
the process prescribed by the preceding clause, and to use every means in his *}2" ieee iy 
power to prevent resistance or other breach of the peace; and unless the ings of the 
arrear is liquidated, to support the distrainer in the exercise of the powers oe 
vested in him by the regulations. He shall also give due attention to the 

whole conduct and proceedings of the distrainer, so as to be able to give evi- 

dence thereon, if afterwards required, either before the judge or magistrate. 

Fourth. Whenever any peon deputed under the foregoing rules may depose Resistance be- 
that he has been opposed in the execution of such duty, or the darogah may inf offered to 
be satisfied from the representation made on oath by the distrainer, in the first gah, or’ mo. 
instance, that any resistance has been offered, amounting or likely to amount {107 jema- 


to a breach of the public peace, the darogah of police shall either proceed in ccel om 
person, or shall depute the mohurir or jemadar of the thannah, to support Thee nftvers 
the distrainer and maintain the peace. He shall also proceed in person, or uly shall 
depute the mohurir or jemadar of the thannah, whenever it may be pro- lone Gi 
posed by a distrainer, under the powers vested in him by the regulations, to ‘istrained 
force open the outer door, or to search the private apartments of a dwelling PP" 
house in which the distrainable property of a defaulter may appear to have Huy undszes 
been concealed. Fifth. The regular burkundazes of the police establishment distraiut, un- 
shall not be employed to aid distrainers for arrears of land rent, except in darosh ue 
cases where the darogah, mohurir, or jemadar, may proceed in person hurir, or jema- 
under the rules above prescribed. Strtk. The landholders, farmers, and ald Ee 
other local agents, and indigo planters, and other persons, are prohibited isdigo plant- 
from using stocks, or any other instrument of restraint, for the purpose of salle wee? 
confining ryots, or other individuals indebted to them, on any account what. storks of other 
ever ; and the darogahs of police shall report to the magistrates, for such restraint. 
orders or process as may appear proper under the general regulations, all 

instances which may come to their knowledge of a violation of this rule. 


Seventh. Whenever any muskooree peons, not receiving wages from Govern- A Vowante sii 
mode of pay- 


ment, may be employed by a police darogah under the provisions of this ment of peons 


1 Form No. 20. 


Distraint. 

Process to be delivered to a muskooree peon, deputed to aid a distrainer. 

Whereas (name of the distrainer or of his local agent,) has made oath before me, 
that he has been opposed, or that he fears he may be opposed, in effecting the distraint 
of certain property, belonging to ; which he considers it necessary to 
attach for the recovery of an arrear of land rent, amounting to rupees » due from 
(name of the defaulter or of his security ;) the bearer of this process (name of the mus- 
kooree peon,) has been deputed from this thannah to aid the distress of the pro- 
perty of the said (name of the defaulter or security ;) and it is hereby notified to the 
said (name of the defaulter or security,) that if he disputes the justness of the arrear 
demanded, it behoves him to apply forthwith under the provisions of Sections 15 
and 16, of Regulation 5, 1812, to the judge or collector of the zillah, or to the cau- 
zee, or moonsiff of the pergunnah ; but that, in the mean time, he is required either to 
liquidate the amount claimed, or to allow his property to be peaceably distrained, under 
penalty of disobedience to this requisition, of suffering such punishment as the magis- 
trate may, under the regulations, judge proper to inflict. 
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regulation, he shall receive tulubana, or diet allowance, from the person at 
whose instance he may be employed, at the rate of two annas per diem; and 
the darogah shall not issue any process by the hands of a muskooree peon, 
until the estimated amount of the tulubana, required for the fixed allowance 
of the peon at the above rate, during his employment, is deposited in advance ; 
the darogahs are enjoined to prevent the muskooree peon: from demanding 
or receiving, directly or indirectly, from any party, in cases in which they may 
be employed, any allowance or gratuity exceeding the above rate, and shall 
report to the magistrate any instances which may come to their knowledge of 
the violation of this rule.” 


Abkaree, 


§ 28. ** First. Whenever an officer on a collector's establishment duly 
authorized to distrain property on account of arrears of revenue, due from 
any manufacturer or vender of spirituous liquors, tarry, putchuye, or intoxi- 
cating drugs, including opium, may be resisted in the enforcement of the 
collector’s process, he shall, on certifying such resistance, on oath before a 
darogah of police, receive the aid of the regular police officers of the thannah, 
in effecting the attachment; and the police officers shall be guided in their 
proceedings, in regard to entering and searching houses for property, belong- 
ing to defaulters, by the rules prescribed in this regulation, for their conduct, 
in cases of distraint for arrears of land rent, as far as the same may be appli- 
cable. Second. Darogahs of police shall, as directed in Section 24, Regu- 
lation 10, 1813,' support the officers of the abkaree mehal, in the execution 
of search-warrants, issued under the seal and signature of the collector, for 
the discovery of unlicensed stills, or of the produce of such stills. Third. It 
is provided in the regulation cited in the preceding clause, that such search- 
warrants shall be executed only in the day time, that is, between sun-rise and 
sun-set, and, if possible, in the presence of two or more respectable inha- 
bitants of the village in which the house or place proposed to be searched 
may be situated. It is further provided that, in the execution of such war- 
rants, the apartments of the women, in houses belonging to persons of 
respectability and credit, that is, of all those classes whose women do not or- 
dinarily appear in public, shall not be entered by the collector’s officers, or 
by the officers of the police. Fourth. The licensed venders of spirits and 
drugs are bound, by the conditions of their licences, not to harbour robbers, 
thieves, or riotous persons, nor to receive any goods or wearing apparel, in 
barter for liquors or drugs; they are also bound not to open their shops 
before sun-rise, nor keep them open after sun-set, and are enjoined not to 
harbour any person in their shops during the night, but to give information 
to the nearest magistrate or police officer, of any suspected persons who may 
resort to their shops. %/th. The darogahs of police are enjoined to report 
to the magistrate any breach of the foregoing conditions which may come to 
their knowledge, They will also proceed against any licensed vender of 
spirits or drugs, who may be charged with a criminal offence cognizable 
by them, according to the general rules in force, which are applicable to 
the charge.” 


* Vide section referred to, in vol. iii, p. 191. 
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Eivecution of criminal process in the commercial, salt, and opium depart. 
ments ; and duties of Darogahs relating to those departments. 


§ 29. “ First, In all bailable cases, where it may be necessary, under the 
provisions of this regulation, to summon or apprehend any weaver, manu- 
facturer, molungee, or any officer or person engaged in the provision of the 
Company’s investment, or employed in the commercial, salt, or opium depart- 
ment; the darogahs of police shall transmit the summons or warrant, under 
a sealed cover, addressed to the commercial resident, salt or opium agent, or 
the head native officer of the aurung, kothee, or chokee, who will either give, 
or direct sufficient security to be given, for the due attendance of the party ; 
certifying on the back of the process, the manner in which it has been served, 
and by whom the security has been given, or causing the defendant to accom- 
pany the officer, bearing the darogah’s process, to the thannah. Second. In 
cases of a bailable nature, in which a person under engagements, and em- 
ployed in the commercial, salt, or opium department, may be summoned 
under the provisions of the preceding clause, during the manufacturing 
season ; the darogah of police shall, with the view of preventing unnecessary 
interruption to the manufacturer, require the party summoned, to appear in 
person or by vakeel, either during or after the manufacturing season, as the 
circumstances of the case may dictate, subject to the future orders of the 
magistrate, to whom the darogah shall, in each instance, report the reasons 
which may have influenced him in the exercise of the discretion here vested 
in him. Third. Summonses to weavers, manufacturers, molungees, or to 
any officers or persons engaged in the provision of the Company’s investment, 
or employed in the commercial, salt, or opiym department, to attend as wit- 
nesses, shall be served in the manner directed by the preceding clauses of this 
section; but the commercial resident, salt or opium agent, or the head native 
officer of the aurung, kothee, or chokee, shall, instead of requiring the person 
summoned to give security, or proceed to the thannah, take from the witness 
a recognizance, agreeable to the form No. 13, of the appendix, and shall de- 
liver the same to the officer serving the process. fourth. If a charge shall 
be preferred to a police darogah, against any weaver, molungee, or any other 
manufacturer, or any officer or person engaged in the provision of the Com- 
pany’s investment, or employed in the commercial, salt, or opium department, 
for an offence that is not bailable, and there shall appear to the darogah of 
police sufficient ground, under the provisions of this regulation, for appre- 
hending the person so charged ; the warrant for his apprehension shall require 
him to attend immediately in person, and shall be executed in the same man- 
ner as upon persons not so employed. But the darogah, after securing the 
offender, is to give notice of his apprehension to the commercial resident, salt 
or opium agent, or to the head officer of the nearest aurung, kothee, or 
chokee, as the case may be. Fifth. The officers of police, as required by 
the second clause of Section 11, Regulation 6, 1801,' shall empl with 
applications made to them by a salt agent, or superintendent of a salt chokee, 
or by the officers attached to the salt department, or by any commercial resi- 
dent or agent, or collector of revenue or customs, for assistance in effecting 
the seizure of alimentary salt, illegally imported, manufactured, sold, or 
transported ; and also for the seizure of adulterated common alimentary salt, 
and for the attachment of the cattle, carriages, or boats used in transporting 


™ See vol. iti, p. 693. 
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such salt. Sirth, If any officer of police shall receive information of any 
salt, not made in the Company's provinces, having been illegally imported 
into the said territories, or of salt of any description being transported with- 
out the proper rowannahs or char chittees ; or of any salt being manufactured, 
on account of individuals, by molungees or other persons, at the khalarees 
or salt works established by individuals, for the purpose of manufacturing 
salt on their own account, or that of any other person ; or of the adulteration 
of alimentary salt, by mixing with it the substance called ‘‘ karee noon,” or 
other substance, such as “ natron,” or native fossil alkali, or the vegetable 
alkali or potash ; such police officers shall transmit immediate notice thereof 
to the nearest officer in the salt department, empowered to attach contraband 
or adulterated salt, and to the magistrate, to whose immediate orders the said 
police officer may be subject. Seventh. The police officers shall confine 
themselves to sending the information aforesaid to the nearest officer in the 
salt department, and to the magistrate, and to assisting in the seizure of the 
salt, either under the orders of the magistrate, or on application from the 
officers of the salt department ; and shall not seize or detain any salt in the 
first instance of their own authority, except when they may have been vested 
by order of the Governor General in Council, with special authority for 
making such seizures, in which case they will receive separate instructions 
for their guidance in the performance of that duty. Eighth. In all cases, in 
which it may appear that an attachment or seizure of salt has been made by 
an officer of police, without the special orders of the magistrate, or an applica- 
tion from any public officer authorized to require the assistance of the police 
officer by whom such an attachment may be made; he shall be liable to dis- 
mission from office, and on the institution of a regular suit in the dewanny 
adawlut, on the part of the proprietor, to the payment of full damages to the 
whole amount of the loss and expence to which the proprietors may have been 
subjected. Ninth. All officers of police are strictly enjoined, under pain of 
dismission from office, to assist in suppressing the illicit cultivation, manufac- 
ture, sale, purchase, importation, transportation, or possession of opium, as 
required by the provisions of Regulation 13, 1816," which are herein recapi- 
tulated for their information and guidance. Tenth. Whenever a police 
darogah shall obtain intelligence of any land within his jurisdiction having 
been cultivated with the poppy, except with the permission or on account of 
Government, he shall immediately proceed to the spot, and, if the information 
be correct, shall attach the crop so illegally cultivated, and report the same 
to the magistrate. Eleventh. Such police officer shall, at the same time 
take security from the cultivator of the ground for his appearance before the 
collector, or other officer in charge of the abkaree mehal ; and in the event 
of the cultivator not giving the required security, he shall send him in custod 
to the magistrate, with the necessary witnesses to prove the quantity of land 
which may have been cultivated by him with the poppy. Twelfth. Any 
police darogah, who shall knowingly permit the cultivation of the poppy 
within his jurisdiction, or who shall be convicted of conniving, in any respect, 
at the illicit cultivation of the poppy, shall, besides being liable to dismission 
from office, for neglect of duty, be further subject, on conviction before the 
magistrate of the zillah, to the payment of the fine stated in Section 3), 
Regulation 13, 1816, for whatever quantity of land shall have been so illegally 
cultivated within his jurisdiction, with his knowledge or connivance ; and the 
fine, if not duly paid, shall be commutable to imprisonment for a period not 
exceeding six months.” 


» Cited at length in vol. jil, under the head of Opium Monopoly. 
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Miscellaneous rules regarding forts, armed men, military stores, dress of 
sepoys or lascars, and badges, public roads, and insane persons. 


§ 30. “‘ First. The darogahs of police shall uniformly report to the 
magistrates, whenever any individuals, within their respective jurisdictions, 
may entertain in their service any extraordinary number of armed men, 
or may commence building, or repairing any fort or gurhee, or collecting 
together any quantity of arms, ammunition, or military stores. Second. The 
darogahs of police are required to apprehend and send to the magis. 
trate, in pursuance of Section 9, Regulation 11, 1806," all persons not 


1 The first clause of the section here referred to extended to the whole of the terri- 
tories under the presidency of Fort William, the following rules, contained in the 
second and succeeding clauses, which had been previously established in the province 
of Benares, by Sections 68 and 72, of Regulation 22, 1795 :—** Second. All persons, 
whether European or Native, within the Company’s provinces, (excepting such privi- 
leged persons as the Government may specially exempt from the operation of the rule 
contained in this section,) are positively forbidden to dress any of their servants, either 
for the purpose of parade or of business, in the uniform of the Company’s sepoys and 
lascars, or in a dress so nearly approaching to that uniform, as to enable the persons 
wearing it to impose themselves on the country people for sepoys and lascars. 
Third. All natives, excepting those actually in the military service of the Company, or 
belonging to persons specially exempted by Government from the operation of this 
rule, are forbidden to wear a dress similar to that mentioned in the foregoing clause. 
Fourth, Officers of every description, employed in the service of the Company, who 
are allowed establishments of burkundazes, peons, and pykes, in their official capacity, 
or who may have occasion to employ persons of any of those descriptions, in such 
capacity, are prohibited from clothing them with a military dress. 27th. Native 
officers and sepoys, excepting subadars, jemadars, and serangs, even though in the 
service of the Company, who may temporarily reside or have occasion to travel in the 
interior parts of the country, unless employed on the public service, are forbidden to 
wear their uniform coats. Sixth. With the view of giving full effect to the orders 
contained in the preceding clauses, the military commanding officers of stations, and of 
detachments, in the interior parts of the country, and the several zillah and city magis- 
trates, are hereby authorized and required, to deprive of a military dress any person 
who shall wear it contrary to these orders ; (unless it shall appear, that such person is 
in the military service of the Company ; in which case he shall be sent to the corps to 
which he may belong, with a written complaint against him.) The local officers of 
police are also empowered and directed to apprehend all persons of the above descrip- 
tion, and to send them to the magistrate, who will deal with them in the manner above 
prescribed. Seventh. Military officers, or other persons, to whom escorts may be 
allowed, when travelling through the country by land, or proceeding by water, are 
forbidden to send sepoys, or lascars, into the villages, for the purpose of procuring any 
sort of provisions, or of pressing bearers, coolies, or boatmen. Every local officer of 
police, upon proper application, will, under Section 8, of this regulation, grant such 
assistance as he may be able to afford ; and all violent measures, therefore, will be con- 
sidered equally illegal and unnecessary. Eighth. No person shall be allowed to distin- 
guish his burkundazes, peons, pykes, or other servants, with badges, except the public 
officers (civil or military) employed in the service of the Company, who are allowed 
establishments of burkundazes, peons, or pykes, in their official capacity, or who may 
have occasion to employ persons of those descriptions, in the public service. The 
several zillah and city magistrates are empowered and directed to apprehend any per- 
son, (not being in the service of a public officer of the Government, authorized to 
entertain such servants) who shall wear 2 badge, in opposition to the prohibition con- 
tained in this clause, and to deprive him of the badge. ‘The local officers of police are 
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the uniform o 
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sepoys. 


" persons specially exempted by Government from the operation of the rule 
contained in the section abovementioned, who may be found dressed in 
the uniform of the Company’s sepoys or lascars, or in a dress so nearly 
approaching to that uniform, as to enable the persons wearing it 


What persons to impose themselves on the country people for sepoys and lascars. 


may wear the 


Company’s 


Third, Native officers and sepoys, excepting subadars, jemadars, and serangs, 


uniform, when even though in the service of the Company, who may temporarily reside 
not employed 


on publieduty. iM or have occasion to travel into the interior parts of the country, being 


forbidden by the fifth clause of Section 9, Regulation 11, 1806, unless 
employed on the public service, to wear their uniform coats; the local 
officers of police are empowered and directed to apprehend all persons of 


Persons not in the above description, violating this prohibition, and to send them to the 


the service of 


oe eee cy. Magistrate. Fourth, The darogahs of police are also empowered and di- 


tary officer, 
shall be appre 
hended when 
wearing a 


badge or chu- 


prass, 


report en- 
croachments 
on the public 
roads. 
Persons dan- 
gerously in- 
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rected to apprehend, and send to the magistrate, any peon, burkundaz, 
pyke, or other servant, not in the employ of any public officer, civil 
or military, who may be distinguished by a badge or chuprass, in oppo- 
sition to the prohibitory rule contained in the eighth clause of Section 9, 


Darogahs shall Regulation 11, 1806. Fifth. The darogahs of police shall prevent all en- 


croachments on the public roads, and shall, at the same time, report the 
circumstances of each case, for the information of the magistrate, and record 
an abstract of the same in his thannahdarry proceedings. Sixth. The 
police darogah shall secure and send to the sudder station of the district in 
which their thannahs may be situated, all insane persons found within the 
‘limits of their respective jurisdictions, from whose insanity there may be 


friends of the reason to apprehend any fatal or serious consequences, unless the friends of 


party enter 
into engage- 
ments to pre 


vent their do- 


ing mischief. 


Section 31. 
Respect to 
be shown to 


such persons will agree to enter into engagements to adopt such pre- 
- cautions as shall prevent their doing mischief. In such case, the police 
officer, to whom the engagements may be tendered, shall refrain from 
securing the person of the insane individual, and await the instructions of 
the magistrate, to whom the circumstances of the case shall be reported 
without delay.” 


Judges of Circuit, and Europeans. 


judges of cir- § $1. “* First. The officers of police are enjoined to show every mark of 


cuit in their 
progress. 
Darogah shal 


report the ar- 


personal respect and attention to the judges of circuit, during their progress 
1 from station to station. Second. On the arrival of any European, not in his 


rial and pro. Majesty’s or the Honorable Company's civil or military service, who may 


posed resi- 
dence of any 


propose to settle within the limits of any thannah jurisdiction, the darogah of 


Enropean rot ‘He division shall report the circumstance for the information of the magis- 


inhis Majesty’ 
or the Com- 


s trate. Third. The police darogahs shall, towards the close of each English 


pany’s service. Year, cause the form of statement, in English and Persian, No. 21 of the 


Form of state 


ment to be pre- 


also authorized and directed to apprehend persons of the above description, and to send 
them to the magistrate, by whom the offender will be dealt with as above directed. 
Any European, not being a’ public officer of the Government, to whom any of such 
descriptions of public servants are allowed, employing badged peons, or other descrip- 
tions of servants wearing badges, contrary to this prohibition, will be liable to the 
severe displeasure of Government, on representation of the circumstances of the case 
by the magistrate, who is directed to report all such instances, for the information and 
orders of the Governor General in Council.” 
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appendix,’ to be exhibited to all Europeans, not in his Majesty's or the 
Honorable Company’s civil or military service, residing within their respec- 
tive jurisdictions, and shall require such Europeans to furnish, for the 
information of the magistrate, separate statements, filled up according to 
the prescribed form, either in English or Persian. Fourth. The state. 
ments, prescribed by the preceding rule, shall be forwarded by the police 
darogahs to the court of the magistrate, on or before the 5th of January in 
each year.” 


Dispatches of Treasure. 


§ 32, “ First. The darogahs of police are enjoined to afford assistance 
on application from the revenue officers, for the safe custody and convey- 
ance of dispatches of treasure, and to allow such dispatches to be deposited, 
during the night, for better security, within the house allotted for the 
thannah. Second. The darogahs of police shall likewise, as far as their 
other duties will admit, afford protection to dispatches of treasure belonging 
to bankers and merchants, on application from the person in charge of the 
same.”” 


Rules relating generally to landholders, managers of estates, &c. 


§ 33. “ First, The police darogahs shall take every favorable opportunity, 
when employed on local enquiries, as well as on other occasions, of explain- 
ing to the zemindars, talookdars, and other proprietors of land, malgoozary 
or lakheraj; to the sudder farmers and under-renters of land, dependent 
talookdars, naibs, and other local agents, and to all native officers employed 
in the collection of the revenues and rents of land, on the part of Govern- 


™ Form No. 21. 
Notice. 


All Europeans, not being in the service of his Majesty or of the Honorable Com- 
pany, are hereby enjoined, on the requisition of the darogah of police, within the 
limits of whose jurisdiction they may be residing, to report themselves in writing 
to the magistrate of the district, on a separate paper, drawn out after the form 
subjoined. 

(To be signed by the magistrate.) 


Statement of Europeans, residing within the jurisdiction of the thannah of 














Authority Pinehimeei 
Place : Year of for or residing 
Name. of aN Employ: } arrival in residing | in this dis- | Remarks. 
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ment or the court of wards, the duties incumbent upon them, and the 
responsibility attached to them, under the provisions of Regulations 9, 1808, 
6, 1810, 1, 1811, 5, 1812, 8, 1814," and any other regulations in force, to 
communicate to the magistrates and police darogahs, either publicly or 
secretly, all information which they may obtain, respecting the commission of 
murder, robbery, house-breaking, arson, or theft, within the limits of the 
estate or farm held or managed by them respectively ; or respecting the re- 
sort of any known robbers, of whatever description, or the residence of any 
Notorious receiver or vender of stolen property, within such limits, as well as 
to afford their assistance in the apprehension of proclaimed offenders, and of 
all persons for whose apprehension warrants may have been issued by the 
local magistrate, in pursuance of Section 9, Regulation 3, 1812; and gene- 
rally to co-operate with, assist, and support the police officers of Government, 
in maintaining the peace, preventing, as far as possible, affrays and other 
criminal acts of violence, or apprehending the offenders under the rules and 
restrictions which have been enacted and promulgated in the regulations. 
With this view Second. To enable the police darogahs the more effectually and satisfactorily 
magistrates to perform the service thus required from them, the magistrates shall be 
ful to furnish Careful to furnish them with copies of, or extracts from, all regulations in 
darogahs with force on the points above adverted to, or any other immediately connected 
extracts orco- * . 
pies of certain With the aid to be given by landholders, farmers, under-tenants and managers 
prewations. of land, in support of an efficient police. Third. Copies of this regulation 
trusted with Shall be furnished to all zemindars, or other landholders or managers of 
the charge of estates entrusted with the management of the police; and such zemindars, 


the police, to 


be furnished or other landholders or managers, shall observe the rules therein prescribed, 
with cories of for the conduct of the police darogahs, as far as the same may be applicable 


thisregulation. to their duties as chief police officers.” 


Police of Cities. 


dection 34. § 34. “ The cutwals and other police officers appointed in the cities and 
Cutwals and towns shall be guided, in their discharge of the general duties of the police, 
police officers . * ° : : 

in cities and by the rules prescribed in this regulation, for the guidance of the darogahs 


eaided le sik of police, as far as the same may be applicable ; and, in the special police 


regulation, as duties of the cities and towns, by the rules in force which relate to the police 


far as applica- oer 992 
ble to then, Of the cities and towns. 


Whatrulesare The rules referred to in the last section of the regulation above cited, and 


ered te. which are still in force, under the general provisions of that regulation, are as 


of the regula- follows— 
tion above 


tited. Sections 29 to 34, of Regulation 22, 1793, comprise the rules established 
nections oe for the cities of Dacca, Moorshedabad, and Patna, omitting what relates to 
relate to the the office of cutwal; which was abolished, in those cities, by Regulation 13, 
cities of Dac- 1814. § 29. “ The jemadars of the establishments of the several wards, 
dabad, and With one half of the establishments, shall patrol their respective wards, with- 


oe out intermission, from sun-set until twelve o’clock at night. The darogahs, 
ection 29, 


» The whole of these provisions have been stated in a preceding section. 

2 The rules and provisions contained in this regulation being very numerous, an 
useful abstract of the contents has been annexed to the printed copies of it; and will 
be inserted in the index to this volume, under the head of Police. 
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with the other half of their establishments, shall patrol their respective wards, 
without intermission, from twelve o’clock at night until day light. The 
patrols are to move about as silently, and with as little noise as possible, that 
thieves and other disorderly persons may never be apprized of their approach. 
The patrols of the several wards are to be furnished with a singharah, or horn, 
which they are to sound when they meet with robbers or other persons guilty 
of a breach of the peace, and have occasion to give the alarm to the other 
patrols, or to the inhabitants of the ward, that they may co-operate to the 
apprehension of the offenders, but not otherwise.” § 30. ‘ To assist the 
darogahs in obtaining the earliest intelligence of any robbers or other offen- 
ders that may be concealed or have taken up their residence within their 
respective wards, a Mohullahdar and Mohullahdarin shall be zppointed to each 
ward, subject however to the orders of the darogahs, to whom they shall 
convey immediate information of any offenders that may be found in their 
respective wards.” § 31. “It shall be the duty of the darogahs of the 
wards to apprehend all murderers, robbers, house-breakers, thieves, and per- 
sons charged with or suspected of crimes or misdemeanors, and all vagrants 
who may be lurking about their respective wards without any ostensible 
means of subsistence, or who cannot give a satisfactory account of themselves. 
The darogahs shall, every morning by eleven o’clock, take before the magis- 
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trate all persons who may have been apprehended during the preceding night _ 


or day. ‘The darogahs are prohibited detaining any persons, whom they 
may have apprehended, in custody, beyond the time above prescribed.” 
§ 32. * The darogahs of the wards shall not discharge any persons whom 
they may have once apprehended, without receiving orders from the magis- 
trate for their release; excepting persons who have been apprehended for 
petty assaults or other matters, theft excepted, upon which the magistrates 
are empowered to pass sentence, in which cases the darogahs are permitted to 
discharge the defendants; provided that, previous to the time prescribed for 
carrying them before the magistrate, the complainants shall voluntarily deliver 
a razenamah, or writing, desiring to withdraw the complaint; and the defen- 
dants shall, of their own accord, execute a similar writing agreeing to the com- 
plaint being withdrawn. These razenamahs shall be attested by two creditable 
witnesses, and shall be transmitted, on the morning following the night or 
day on which they may have been executed, by the darogahs to the magis- 
trates.’ § 34. * The duty of the darogahs of wards, with regard to persons 
charged with crimes or misdemeanors, is confined to apprehending them and 
causing them to be carried before the magistrate as above prescribed. ‘The 
darogahs are not to enquire into, or pass sentence upon, any complaint; or 
impose any fine, or make any exaction, or inflict any punishment on the com- 
plainants, or the accused, or any other persons whomsoever.”’ 
By Section 11, Regulation 14, 1817, the following rules were prescribed 
for the city of Benares, the towns of Mirzapore, and Juanpore, and the 
whole of the sudder police jurisdictions of the several aillahs within the divi- 
sions of Benares and Bareilly. Second. The city or town, constituting, with 
its suburbs, the sudder police jurisdiction, shall be divided into wards. Each 
ward to be guarded by a police darogah, with a jemadar, and an establish- 
ment of burkundazes, chokeedars, or other watchmen. The several daro- 
gahs to be under the superintendence of a cutwal, and the whole under the 
immediate control of the magistrate. Third. ‘The chokeedars and other 
watchmen, are to be stationed by the cutwal, as the magistrate may direct ; 
and are particularly to watch the entrances of streets and passages, places 
where spirituous liquors are sold, and any places where numbers of people 
occasionally assemble ; or where, from any circumstances there may be rea- 
son for special vigilance, to prevent a breach of the peace, or apprehend the 
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Rules for pa- persons by whom it may be broken. Fourth. The jemadars of the several 
trolling the wards, with half of the establishment of burkundazes, and the darogahs with 
_~ the other half of their establishments, shall patrol their respective wards 
without intermission; the one from sun-set until twelve o’clock at night ; 
the other from twelve o’clock at night until day light. The patrols are to 
move about with as little noise as possible, that thieves and other disorderly 
persons may not be apprized of their approach. The patrols of the several 
wards, and such part of the stationary watchmen as the cutwal shall appoint, 
are to be furnished with a sighara or horn, which they are to sound when 
they meet with robbers, or other persons guilty of a breach of the peace, and 
have occasion to give the alarm to each other, or to the inhabitants of the 
ward, that they may co-operate for the apprehension of the offenders, The 
cutwal is to be careful that the stationary watchmen, and the darogahs and 
their officers, perform the essential duties prescribed in this clause regularly 
and properly ; and to report to the magistrate every instance in which they 
Mohulladar may be guilty of negligence, or misconduct, in the discharge of them. F%fth. 
and mohulla-' To assist the darogahs in obtaining the earliest intelligence of any robbers, or 


Liceraeal 
pointed toeach other offenders, who may be concealed, or have taken up their residence, 
vate be within their respective wards, the mohulladar, and mohulladarin, of each ward, 
made by the, shall be subject to the orders of the darogah; to whom they shall convey 
mtiarehsand . ° 8 ° . ° . 
ghaut man- , immediate information of any offenders who may be found in their respective 
wards. It shall also be the duty of the bhutiarehs, or other persons in charge 
of the public serays, and of the ghaut mangees, to deliver in to the cutwal’s 
office, or to the darogah of the ward, daily reports, of the arrival and depar- 
Rulesinres- ture of travellers, and of all persons of suspicious appearance. Sézrth. All 
pect to private private watchmen, entertained by individuals. for guarding their houses, shops, 
tertained and or other premises, within the cutwalee jurisdiction, are required to act in con- 
paid by indi- cert with the officers of police in maintaining the peace; and are declared 
subject to the orders of the cutwal, and of the darogahs of their respective 
wards, in all matters relative to the police. If such watchmen be found defi- 
cient in performing the duties required from them, they shall be dismissed at 
the requisition of the magistrate ; who is also empowered to see that none but 
What deserip- proper persons are appointed in their stead. Seventh. It shall be the duty of 
tions of per’ the cutwal and of the darogahs of wards, to apprehend all murderers, rob- 
walsand daro- bers, house-breakers, thieves, pick-pockets, and persons charged with, or 
BMhend, ang Suspected, of crimes, or misdemeanors, involving a breach of the peace; as 
how they are well as all vagrants who may be lurking about their respective jurisdictions, 
‘0 precced —_without any ostensible means of subsistence, and who cannot give a satisfac- 
when appre: tory account of themselves. All such persons, who may be apprehended by 
as the darogahs, between sun-rise and sun-set, shall be conveyed to the cutwal’s 
office immediately on their apprehension. If any such persons shall be ap- 
prehended between sun-set and sun-rise, they shall be conveyed to the cut- 
wal’s office, early in the morning after the night on which they may have been 
apprehended. ‘The cutwal shall, every forenoon, by eleven o'clock, take 
before the magistrate, all persons who may have been apprehended by him, 
or by the darogahs, during the night, or subsequently to his report on the 
preceding day. The cutwal and darogahs are prohibited detaining, in cus- 
tody, any persons whom they may have apprehended, beyond the time speci- 
Cutwals and fied, without a special order from the magistrate. Kighth. The cutwal and 
tarogahsnot darogahs shall not discharge any persons whom they may have apprehended, 
o discharge ° . ‘ ‘ ° 
persons once Without authority from the magistrate for their release; excepting persons 
ae tae who may have been apprehended for petty offences of a bailable nature, and 
casesand un- Who shall tender sufficient bail for appearance before the magistrate at the 
der therestric- time prescribed; or persons charged with trivial offences, such as abusive 


specified. language, slight trespasses, and inconsiderable assaults or affrays ; wham the 


gees. 
Their duties. 
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cutwal and darogahs are permitted to discharge, if previously to the time pre- 
scribed for carrying them before the magistrate, the complainants shall volun. 
tarily deliver a razenamah, or writing, desiring to withdraw the complaint ; 
and the defendants shall consent to the complaint being withdrawn. The 
razenamahs in such cases, shall be attested by two creditable witnesses, and 
are to be transmitted by the darogahs, as well as all bail bonds, and recogni- 
zances, on the morning following the night or day on which they may have 
been executed, to the cutwal; who shall submit them to the magistrate, the 
same morning on which he may have received them, together with any such 
writings, relating to similar cases, that may have been entered into before him- 
self. Tenth. The duty of the cutwal and darogahs of wards, with regard to 
persons charged with, or found in the act of committing, crimes or misde- 
meanors, is restricted in the first instance to apprehending them, and bring- 
ing them before the magistrate, either in custody, or under bail, as prescribed. 
They are not to make any enquiry into the truth of charges preferred to them, 
without special instructions from the magistrates ; nor are they in any case 
to pass sentence, or impose a fine, or make any exaction, or inflict any pu- 
nishment upon any person whatever.” 

By Section 13, Regulation 22, 1793, (the object of which has been more 
fully provided for by Sectien 21, Regulation 20, 1817,) the police darogahs 
were directed to keep a register of the village watchmen, declared subject to 
their orders; and upon the death or removal of any of them, the landhol- 
ders, or others, to whom the filling up the vacancies may belong, were 
required to send the names of the persons whom they may appoint, to the 
darogah of the jurisdiction, that they may be registered by them. For the 


more complete formation of the register in question, and to enable the zillah ¢ 


and city magistrates, at all times, to ascertain what number and descriptions 
of watchmen and guards are maintained, in aid of the police, throughout their 
respective jurisdictions, it was further required by Section 21, Regulation 12, 
1807, ‘that every landholder, farmer, merchant, or other person, employing 
pykes, chokeedars, pasbans, nigabans, burkundazes, or any other description 
of watchmen, or guards, shall, within three months after the promulgation of 
this regulation, transmit a list thereof, specifying the names, occupations, 
places of residence, and allowances in land or money, of the several persons 
entertained by them, to the magistrate of the zillah or city in which they are 
employed. They shall also transmit to the magistrate a similar list, in the 
first month of each succeeding Bengal, Fussily, or Willaity year, (according to 
the era current in the district) made up to the last day of the preceding year : 
any neglect to furnish such lists, (especially after being called upon by the 
magistrate) as well as any wilful omission to include in them persons actually 
employed as guards or watchmen, of whatever denomination, shall be liable to 
a fine to Government, not exceeding two hundred rupees; to be determined 
by the magistrate, according to the situation of the party and circumstances 
of the case.” It may be added, in this place, that “ any pyke, chokeedar, 
pasban, nigaban, or other description of watchmen, subject to the orders of 
any cutwal, or darogah of police, who may be proved guilty of any gross 
neglect, or misconduct, in the discharge of his duty as a police officer, (such 
neglect or misconduct not being of a nature which may render it proper 
that he should be committed, or held to bail, for trial by the court of circuit,) 
“is declared by Section 6, Regulation 3, 1812, (already adverted to in stat- 
ing the powers of the magistrates under Regulation 14, 1816, § 9;) ‘ liable 
to suffer corporal punishment by sentence passed by the magistrate, not ex- 
ceeding thirty stripes of a ratan ; instead of the penalties of fine or impr'son- 
ment ; provided the offender shall appear a fit object of corporal punish- 
3T 
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ment ; and the magistrate shall be of opinion that the infliction thereof wilt 
operate as a better example than the penalties of fine or imprisonment.” 

With a view to the establishment of a more efficient police in the cities of 
Dacca, Moorshedabad, and Patna, it was judged expedient, in October, 1813, 
to provide for the appointment and maintenance of establishments of watch- 
men, denominated chokeedars, to aid the regular officers of the police. It 
was, at the same time, deemed just and proper that the communities, for 
whose protection and benefit such establishments were to be entertained, should 
defray the charge of them. Rules for both of these purposes were accordingly 
enacted in Regulation 13, 1813; and by Regulation 3 and 16, 1814, they 
were extended to the several stations, at which the zillah and city magis- 
trates ordinarily reside in the whole of the divisions of the lower and upper 
provinces, with an exception to the city of Benares; where a similar plan 
had been already established. It is however unnecessary to detail the provi- 
sions of the regulations abovementioned ; as the whole of the rules in force 
for the appointment and maintenance of police chokeedars, (including a fur- 
ther extension of these establishments to the towns at which joint magistrates 
are, or may be stationed, within the divisions of Calcutta, Dacca, Moorsheda- 
bad, and Patna,) have been consolidated, and re-enacted, in the following 
Sections, of Regulation 22, 1816; by the second section of which Re- 
gulation 13, 1813, and Regulations 3, and 16, 1814, were rescinded from 
the Ist April, 1817. 

§ 3. ‘ All chokeedars who may have been appointed under the provisions 
of the above regulations, or whom it may hereafter be judged necessary to 
appoint in aid of the police in the cities of Dacca, Patna, or Moorshedabad, 
or at the stations at which the zillah magistrates ordinarily reside, within the 
provinces immediately dependent on the presidency of Fort William, or at 
the several towns at which joint magistrates are stationed within the divisions 
of Calcutta, Dacca, Moorshedabad, and Patna, shall be nominated, appointed, 
and maintained, by the respective communities for whose benefit and protec- 
tion such subsidiary police establishments may be required ; and which com- 
munities are accordingly hereby declared chargeable with the expence of 
maintaining such chokeedars, subject to the limitations and provisions follow- 
ing.” § 4. ** All chokeedars of police, who may have been appointed under 
the provisions of the regulations noticed, or who may hereafter be appointed 
under the provisions of this regulation, shall be paid in money only, and shall 
receive an allowance for their support, the amount of which shall be deter- 
mined at the discretion of the magistrate, with reference to the usual wages of 
labor, not however exceeding three, or being less than two rupees per men- 
sem.” § 5. “The number of chokeedars to be appointed and maintained in 
the several cities or stations aforesaid, shall likewise be determined at the 
discretion of the magistrate, or joint magistrate, with reference to the known 
or apparent condition of the inhabitants, not however exceeding in any in- 
stance the average number of two chokeedars to every fifty shops, or occu- 


* With reference to the expediency of granting a higher allowance, than the rate 
here specified, in particular districts, the following additional rule has been enacted in 
Section 2, Regulation 7, 1817.—« First. The Governor General in Council is hereby 
declared competent to authorize the payment to chokeedars of police, of a higher 
allowance than that specified in Section 4, Regulation 22, 1816, provided that such 
allowance shall in no instance exceed four rupees per mensem. Second. It shall be 
the duty of the superintendents of police to bring under the notice of Government, all 
instances in which it ,aay appear expedient, on a consideration of the usual wages of 
labor or of other special or local circumstances, that the chokeedars entertained under 


the provisions of Regulation 22, 1816, should receive a higher allowance than three 
rupees per mensem.” . 
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pied habitations.” § 6. ‘* The aggregate sum to be collected monthly from 
the inhabitants of the several cities or stations aforesaid, to provide for the 
payment of their respective chokeedars, shall not exceed the average rate of 
two annas per mensem from the proprietor, or (in the absence of the pro- 
prietor) from the principal occupier of each shop or habitation.”” § 7. ‘‘ The 
magistrates of the cities and zillah stations aforesaid, will continue to exercise 
a discretion in exempting the inhabitants of any mohullah, from the mainte- 
nance of chokeedars, in which either from their poverty or from the scanty 
population of the mohullah, it may not appear necessary to entertain such 
establishments.” § 8. ‘On the Ist April, 1817, the several magistrates of 
the cities and zillahs, and joint magistrates of the stations described in Sec- 
tion 3, will proceed to carry into effect the provisions of this Regulation in the 
manner directed following.” § 9. “ The several magistrates and joint ma- 
gistrates aforesaid will nominate and appoint five respectable inhabitants (be- 
ing substantial householders) of each mohullah of the city, or other conve- 
nient division of the town, who shall constitute a punchaite, for the purpose 
of regulating, and of annually revising and amending the rates of assessment 
to be levied from the inhabitants for the maintenance of their respective cho- 
keedars, as well as for nominating and appointing such chokeedars, subject to 
the approval of the magistrate, or joint magistrate ; but it is hereby declared, 
that the persons composing the punchaite, shall not be required to realize such 
assessments, or to perform any duties which may not be expressly specified 
in this pe demareel § 10. “ The punchaite, so constituted, shall receive a 
sunnud of appointment, under the official seal and signature of the magis- 
trate, or joint magistrate, with a specification of the duties to be performed by 
them, according to the form and tenor prescribed in the appendix (A) to 
this Regulation.” * § 11. ‘ Onreceipt of the list of persons assessed, which 


1 Form of Sunnud (A). 


Whereas you (names of persons) inhabitants of (name of mohullah of city or town) 
are hereby constituted and appointed a punchaite, to regulate and fix the rates of assess- 
ment to be levied monthly from the several householders of the said (mohullah or town) 
for the payment of the chokeedars entertained for their protection, and to nominate 
and appoint such chokeedars, under the provisions following : 

Article Ist. You are to regulate and determine the rates of assessment to be levied 
from the proprietor, or principal occupier, of each shop or habitation, within the limits 
of the aforesaid (mohullah or town) for the payment of the wages of the chokeedars. 
You are to regulate the amount payable by each individual, as equitably as may be 
practicable, with reference to the known or apparent condition and circumstances, and 
the value of property to be protected of each person assessed—Provided that no indi- 
vidual (whatever be his means or condition in life,) be subjected to a higher rate of 
assessment than one rupee, nor to a Jower rate than one anna per mensem—And pro- 
vided likewise, that the aggregate amount assessed, shall not exceed the average of two 
annas per mensem, upon each shop or occupied habitation, or the total sum of six 
rupees and four annas, for every fifty shops or occupied habitations. 

Article 2d. In the event of any proprietor or principal occupier of any shop, or 
habitation in the said mohullah, being in circumstances so indigent as to be manifestly 
unable to pay the monthly contribution of one anna, such person shall altogether be 
exempt from assessment. 

Article $d. ‘fhe total amount to be assessed by you, in the entire mohullah, shall 
be sufficient to provide for the maintenance of (number) chokeedars at the monthly 
wages of (amount). ; 

Article 4th. When you shall have regulated the assessment on the principles above 
specified, you are to deliver to the magistrate a list, at the foot of which you shall affix 
your signature, specifying the names, occupation, and amount of assessment pay ible 
by each shopkeeper, or householder assessed, according to the subjoined form. 

Article 5th, You are hereafter to nominate and appoint the police chokeedars, who 
may be entertained, under this Regulation, for the protection of the inhabitants of the 
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fay be furnished by the punchaite as required by the sunnud, the magistrate 
or joint magistrate will revise, amend, and finally adjust the rates of assessment 
under the limitations prescribed, in such manner as may appear just and pro- 
per, on consideration of any complaints of inequality of assessment, or repre- 
sentations of inability to pay the amount assessed, which may be preferred 
under the section following,—provided always that the total amount assessed 
shall suffice to maintain the number of chokeedars the magistrate or joint 
Magistrate may deem requisite, for the protection of the inhabitants, under 
Section 12. the limitation specified in Section 4, of this Regulation.” § 12. “ First. 
fngthemsclves Any individual who may consider himself aggrieved by the assessment which 
disproportion- may be fixed by the punchaite; or who shall be altogether unable to pay the 
nee ee lowest rate of monthly contribution, shall be at liberty to appeal to the magis- 
how topro- trate or joint magistrate, by a petition to be presented on stampt paper, setting 
ests forth the grounds of dissatisfaction or alleged grievance; and on the party 
making oath to the truth of the circumstances therein stated, the magistrate, 
or joint magistrate, after such enquiry as he may deem necessary, will either 
amend the rate of assessment, or grant such other relief as may appear just 
Inwhat case, 2nd proper, and his decision on all such petitions shall be final. ‘Second. The 
magistiates magistrates and joint magistrates are empowered to receive on unstampt paper, 
yeutions, on Petitions, which may be preferred to them under the preceding clause, by 
unstampt par persons who may make oath to their inability to pay the stampt duty; not- 
aaa: withstanding any thing contained in Section 19, Regulation 28,1814.” § 13, 
Publication to « When the rates of assessment shall have been finally adjusted, in the man- 
therates of as- Ner directed in the preceding sections, a fair copy thereof, with a notification 
name of ye prefixed according to the form and tenor prescribed in the appendix, (B)" 
sons assessed. 


aforesaid mohullah—You are to report to the magistrate the names and number of 
such chokeedars, who are at present appointed under Regulation 13, 1818 ; and you 
are also to report to the magistrate or police darogah of the mohullah, any neglect or 
misconduct of such chokeedars in the discharge of their duties, or any vacancies that 
may arise from their absence or other cause. 

Article 6th. You are annually or at any period, during the year, when you may be 
required by the magistrate, to revise and amend the rates of assessment, on the princi- 
ples above stated. 


FORM OF RETURN TO BE MADE BY THE PUNCHAITE. 


Name of Mohullah. 


Names of persons assessed. Cast or Profession. Amount of Monthly quota. 


Gocul Doss, - Merchant, - 
Name, - | Bunneea, 
Ditto, - - - | Sonar, 

Ditto, - - - | Tailee, 





* FORM OF NOTIFICATION (B). 


Whereas (names of chokeedars to be here specified) have been appointed chokee- 
dars for the protection of the persons and property of the inhabitants of (name of mo- 
hullah of the city or town), and whereas the under noticed rates of assessment have 
been determined by a punchaite, of the said inhabitants, for the payment of the month- 
ly wages of the aforesaid chokeedars ; the several persons whose names are subjoined, 
are hereby required to pay the monthly contributions specified with regularity to the 
bukshee, who shall be appointed by the magistrate to reccive the same, the iat pay- 
ment commencing from the date of this notification, and on or before the 5th day of 
each succeeding (Bengal or Fussily) month, or in default thereof, any arrear that 
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and written in the language and character most commonly understood, shall 
be affixed for general information, in some conspicuous and frequented place 
in the mohullah, or division of the town, to which the assessments may apply ; 
a second copy shall be affixed in the same manner at the police thannah, and 
a third shall be deposited in the office of the magistrate, or joint magistrate.” 
§ 14. “ First, A revised and corrected list of names, with amended rates of 
assessinent, regulated on the principle prescribed in the sunnud of the punchaite, 
(appendix A) with a notification prefixed according to the form prescrib. 
ed in the appendix, (B) shall be annually prepared, and published for general 
information, in the manner above directed. Second. ‘The magistrates and 
joint magistrates alluded to in Section 3, of this Regulation, are hereby de- 
clared competent to cause the assessments to be revised and amended by the 
punchaite, at any period during the year, whenever that measure may be 
necessary, in order to supply any deficiency that may eventually arise in the 
amount of the funds for the payment of the stipends of the chokeedars; but 
on all such occasions they will address a written order to the punchaite, attest- 
ed by their official seal and signature, specifying the amount of the deficiency 
required to be supplied by an amended assessment, and requiring a return to 
be made of such amended rates, according to the form subjoined to the 
sunnud, in the appendix, (A) within a stated and reasonable period.” § 15. 
“For the purpose of realizing the amount of the assessments, for keeping 
with regularity and accuracy, the records appertaining to the subsidiary po- 
lice establishments, and for the payment of the monthly wages of the po- 
lice chokeedars, entertained under this Regulation, an intelligent and re- 
spectable native, duly qualified, shall be selected and appointed by the 
magistrate or joint magistrate, who shall be denominated the sudder cho- 
keedaree bukshee, and who shall receive such fixed monthly salary and 
allowance for the provision of stationery and materials for keeping the pre- 
scribed records, as may be determined by the Governor General in Coun- 
cil. In making this selection, it shall be the duty of the magistrate, or 
joint magistrate, to consult as far as practicable, the wishes of the most 
respectable inhabitants of the town.” § 16. “ First. The bukshees who 
may be appointed under the preceding Section, shall be exclusively employed 
in the duties prescribed by this Regulation, to the faithful discharge of which 
they shall be sworn; and the magistrates and joint magistrates are strictly 
enjoined not to allow any police darogah, or other public officer, subject to 
their authority, or any other individual whatsoever, to interfere in any man- 
ner with the bukshee, in the discharge of the duties specified following. 
Second. The bukshee shall prepare from the lists specified in Section 10, a 
general register in a book, to be signed and paged by the magistrate, or by 
his assistant, or by the joint magistrate, containing the names of all persons 
assessed, the amount payable monthly by each person, and the names and 


may be due, will be realized by distraint and sale of the personal effects of the de- 
faulter. 


, Castor Profession. 


Amount monthly assessment. 


a ee ee 
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number of chokeedars, entertained in each mohullah, according to the form 
(C) in the appendix." Third. On the 1st of each Bengal or Fussily month, 
the bukshee shall proceed to collect in person, if practicable, or otherwise 
with the aid of the chokeedars, the quotas payable by each assessed individual 
within the limits of the city, or town, being the station of the magistrate or 
joint magistrate. Fourth. For all sums so paid, the bukshee shall sign any 
receipt or acknowledgment, which may be correctly prepared and presented 
to him for that purpose, at the time of payment, by individuals assessed, who 
may be able to write; or should the person assessed be unable to write, the 
bukshee shall grant a receipt. Fifth. On the tenth of each Bengal or Fus- 
sily month, the bukshee will deliver to the magistrate, or joint magistrate, in 
one list, a statement showing the names of any defaulters, the mohullah in 
which they may reside, and the amount due from each, according to the 
form (D) in the appendix,” and upon receipt of which, the magistrate or 
joint magistrate will proceed as hereafter directed. Sixth. The whole of the 
chokeedaree stipends, which may be realized by the bukshee, shall be imme- 
diately deposited by him, in the treasury of the magistrate, and for which the 
receipt of the treasurer shall be taken by the bukshee. Seventh. On the 


* Form or RecisTer (C). 
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punchaite appoint- 
ed, to be noticed 
here. 


‘Total amount of 
Amount of their 
monthly wages. 
Overplus remain- 
ing for contingen- 
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to 
° 
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° 
~~ 
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fe 
> 
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= 
oe] 
a 
= 
ee 
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when, and in what 
Names of Cast or Amount papent Amount vent manner arrear re- 
Defaulters. Profesiion,.|--auséaccd: defalcation | tarily paid pre-) alized, and if by 


. distress and sale, 
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ticulars thereof. 
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last day of each Bengal or Fussily month, the bukshee and police darogah 
jointly shall cause the attendance of the police chokeedars at the cutcherry 
of the magistrate, or joint magistrate, where they shall be paid their monthly 
wages in presence either of the magistrate or of his assistant, or of the joint 
magistrate ; the receipt of each chokeedar being taken for the same in such 
form as may be convenient. Eighth. The bukshee will likewise prepare any 
summons, or process, to be issued against defaulters ; he shall keep a regular 
and correct account of all sales, which may be made by him, under the au- 
thority of the magistrate, or joint magistrate, for the realization of arrears, 
according to such form as shall be prescribed by the magistrate or joint ma- 
gistrate ; and he shall perform any other duties which the magistrate or joint 
magistrate may direct, connected with the general management of this branch 
of the police establishments.” § 17. ‘ On receipt of the lists of defaulters 
specified in Clause 4th of the preceding section, the magistrate, or joint ma- 
gistrate will issue a summons against such defaulters, to be written on the 
reverse side of the said list, requiring the immediate appearance of the persons 
therein named at his cutcherry, and will either himself, or by means of his 
assistant, examine into the merits of the case; and should the party allege 
that payment has been made, the magistrate, or his assistant, or the joint ma- 
gistrate, shall require the production of the voucher specified in Clause 3rd, 
Section 15; or will make such further enquiry as he may deem proper ; 
and in the event of its appearing from such investigation, that any arrear is 
due, the magistrate, or joint magistrate, will issue a written order to the 
bukshee to levy the same by process of distress and sale of such part of the 
personal property of the defaulter as may suffice to make good the amount, 
and all orders so passed by a magistrate or joint magistrate shall be final.” 
§ 18. “ It shall be the duty of the police darogah to render the bukshee any 
aid he may require, in the execution of the above duty; but all sales which 
may become necessary under the preceding section, shall be made in the most 
public manner practicable ; and shall be previously notified by beat of drum 
in the mohullah, and any overplus which may arise after payment of the 
arrear due, shall be restored to the party, or should the arrear be discharged 
at any time previously to such sale, the distress shall be immediately with- 
drawn and the property restored to the owner.” § 19. Any complaints 
which may be preferred on oath against a bukshee, appointed under this 
regulation, for undue exaction, malversation, or other misconduct in the dis- 
charge of the duties prescribed by this regulation, shall be cognizable by the 
magistrate or joint magistrate only, and on proof of any such offence to the 
satisfaction of the magistrate or joint magistrate, the bukshee shall be liable 
to dismissal from his office, and to imprisonment in the criminal jail for a 
period not exceeding six months; and shall likewise be required to refund 
to the party aggrieved any money corruptly or unduly exacted, or received, 
or to restore any effects, or the value thereof, which may have been illegally 
sold or distrained ; or in default thereof, he shall be further imprisoned until 
the amount be paid, provided that the total period of imprisonment shall not 
in any case exceed one year, or should the act with which a bukshee may be 
charged be of a nature to render it proper that he be committed to take his 
trial before the court of circuit, the magistrate or joint magistrate will of 
course proceed against him in conformity with the provisions of the general 
regulations.” § 20. ‘* Whenever any charge which may be preferred against 
a bukshee, for any unauthorized act, alleged to have been done by him in 
the discharge of his duties, shall upon investigation prove manifestly un- 
founded, exaggerated, or vexatious, the party preferring the same shall be 
sentenced to punishment by fine or imprisonment, not exceeding the limita- 
tions specified in Section 10, Regulation 9, 1793, and Section 5, Regulation 
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Section 21. 7, 1811.” § 21. “ In the event of any individual who may be appointed by 
Auainst any @ Magistrate or joint magistrate, a member of a punchaite, declining, without 
membu, 01 yeasonable or sufficient grounds, to undertake the office, as prescribed by this 
edicts regulation, he shall either find a substitute to be approved by the magistrate 
fusing the or joint magistrate, or shall be subject to the payment of a penalty not ex- 
ceeding fifty rupees, to be regulated at the discretion of the magistrate, or 
joint magistrate, with reference to the circumstances of the individuals, and 

which shall be levied by the usual process of distress and sale of property. 

Or in the event of the persons who may be nominated and appointed by the 

Magistrate, or joint magistrate, to constitute the punchaite, in any instance fail. 

ing or objecting to perform the duties required of them, the magistrate or 

joint magistrate will proceed to regulate the assessments, and to appoint the 

requisite number of chokeedars by means of the bukshee and the darogah of 

police ; but this discretion shall not be exercised, except in cases of indispen- 

sable necessity, to provide for the objects in view ; and any such interposition 

of the authority of the magistrate, or joint magistrate, shall be withdrawn, 

whenever the inhabitants of the mohullah, or other division of a town, shall 

petition to be allowed to form the assessments and to appoint chokeedars in 

scction 22. the manner otherwise provided for by this regulation.” § 24. ** It shall be 
SP erataucto¢ the duty of the chokeedars who may be appointed under this regulation, con- 
chokecdars — stantly to watch over and protect the safety of the persons and the property 
ae thie pains of the inhabitants of their respective mohullahs, or divisions to which they 
lution. may belong; to apprehend and immediately to convey to the cutwal, or 
darogah of police, to whose authority they may be subject, any person or 

persons who may be taken in the act of committing murder, robbery, house- 

breaking, or theft ; or in the actual commission of any breach of the peace, 

or against whom a hue and cry shall have been raised. It shall also be their 

special duty to convey to the cutwal or darogah immediate intelligence of the 

resort of any receivers of stolen goods, or of any robbers or other persons 

of notorious or suspected bad livelihood, within the limits of their respective 

divisions ; but they shall not interfere in cases of petty assault, abuse, adul- 

tery, or abortion ; nor shall any person be arrested by a police chokeedar, 

except in cases herein specified, unless under the special warrant of the ma- 

Section 23,  gistrate, or of the cutwal or darogah of police to whose authority they may 
Chokeedars ie De subject.” § 23. “ Chokeedars who may be appointed under this regu- 
without the lation, shall not be removed without the sanction of the magistrate, or joint 
eae magistrate, and any chokeedar who may be proved guilty of neglect or mis- 
and how pu- conduct in the discharge of his duties, or who may be convicted of connivance 
nega for at the commission of any robbery or other heinous offence, shall be dismissed 
miscouduct,or by the magistrate or joint magistrate from his situation, and shall be further 
intone punishable as the law directs.” § 24, “ The several zillah and city magis. 
Daenal sale: trates and the joint magistrates adverted to in Section 3, of this regulation, 
furnished by Will cause to be annually prepared by the bukshee a complete statement ac. 
tte magi: cording to the form in the appendix, (C) of all subsidiary police establish- 
ments, which may be entertained on the principle of the provisions of this 
regulation, within the limits of their respective jurisdictions ; and will trans- 

mit the same in the month of January in each year, through the office of 


the superintendent of police, for the consideration of the Governor General 


R.22,1793,920. 3) 2? 

: in Council. 

Kule for pohee oe . 7 3 

darogahs in In addition to the general rules for the guidance of police darogahs, which 
Bengal Bela’ have been cited from Regulation 20, 1817, the darogahs in the lower pro. 
lative to the ~yinces are authorized and directed, by Section 20, Regulation 29, 1799 
seizure of pro- : ) 


hibited boats, *¢ to seize all boats built, used, or transferred, in opposition to the followin 


being such as ” ; | ‘ ion « “ , 
aoa oe rules,” contained in that section; to apprehend and send to the local magis. 


uverdacoits, trate the artificers employed in repairing or building such boats ; (being 
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particularly adapted to the use of dacoits, who formerly infested the rivers 
in the lower provinces ;) and to report to him the name of the proprietor of 
the village in which they may have been built or repaired. * Furst. All 
persons are prohibited building or making use of boats of the following 
denominations and dimensions, or of boats of any other denominations, being 
of the same dimensions, without previously obtaining from the magistrate the 
written authority hereafter directed :-— 


Covids length. Covids breadth. 
Luckhas, 40 to 90 2: to 4 
Jelkas, 30 to 70 3) to 5 


Paunsways of @andpore carrying more than thirty oars. 

Second. The magistrates are directed to seize and confiscate all boats of the 
foregoing descriptions, which may be built, used, or transferred, within the 
limits of their respective jurisdictions, without a written authority from them 
for that purpose. Third. Any zemindar or other landholder allowing any 
boat, of either of the descriptions above specified, to be built or repaired 
within the limits of his zemindarry, unless a writing shall be produced to him 
under the seal and signature of the magistrate of the zillah, authorizing the 
building or using of such boats, shall forfeit to Government the village in 
which such boat shall be proved to have been so built or : repaired. 
Fourth, All carpenters, blacksmiths, or other artificers, are prohibited en- 
gaging for, or being employed in the building or repairing of boats of the 
descriptions abovementioned (unless the person offering to employ them shall 
produce a writing under the seal and signature of the magistrate, authorizing 
the building or using of such boat) under pain of being committed to close 
imprisonment for any period not longer than one month, or suffering corporal 
punishment not exceeding twenty strokes with a ratan. The magistrates are 
empowered to cause artificers, who may be proved to have offended against 
the prohibition contained in this clause, to be punished in the manner and 
under the limitations directed according to the circumstances of the case. 
Fifth. The magistrates are empowered to authorize any person to build or 
use boats, of the dimensions or descriptions above prohibited, for the pur- 
poses of trade, or of conveying themselves from place to place by water, or 
for recreation, but such authority is to be given in writing under his official 
seal and signature, and is constantly to remain with the person to whom the 
building of the boat may be committed whilst the boat is building, or on 
board of the boat in charge of some person after it is built, otherwise the 
boat shall be liable to seizure and confiscation, notwithstanding such writing, 
in the same manner as if the boat had been built and used without such au- 
thority. The magistrates are to be careful not to grant licences to build or 
use boats of the above denominations or dimensions, excepting to persons 
whom they may be satisfied will not allow them to be employed for any im- 
proper purposes. All persons desirous of building or using boats of the 
prohibited dimensions and descriptions, or to sell or transfer them, are to 
apply to the magistrate of the zillah for a written authority for that purpose. 
The magistrates shall cause this section to be subjoined to all the written 
authorities which they may grant for the building or using the boats in ques- 
tion, and the sanction for the sale or transter of such boats shall be indorsed 
on the original authority for building or using them.” 

The rules prescribed in Regulation 11, 1806, for facilitating the heb 
of military detachments through the Company’s provinces, were stated, under 
a distinct head, in the third volume of this Analysis.’ The following rule 
for affording assistance to individuals, when travelling through the countr;, 
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and requiring aid from the police officers, was also enacted in Section 8, of 
the same regulation:—“ Whenever any military officer, not commanding 
nor proceeding with a corps, or detachment of troops, or any other person, 
(whether European or native) not restricted by Government from passing 
through the country, may be proceeding within any part of the Company’s 
provinces, either on the public service, or on his private affairs, and shall be 
in need of assistance, during his route, to enable him to prosecute his journey, 
he shall be at liberty to apply to the nearest local officer of police, to aid him 
in providing any requisite bearers, coolies, boatmen, carts, or bullocks, or any 
necessary supplies of provisions, or other articles. On receiving an applica- 
tion of the above nature, the police officer, to whom it may be made, shall 
furnish the aid required, or cause it to be furnished by the proper person or 
persons ; provided that a sufficient number of persons, who have been accus- 
tomed to act as bearers, coolies, or boatmen, or the requisite number of carts 
and bullocks, not exclusively appropriated to the purposes of agriculture, and 
occasionally let for hire, can be procured within his jurisdiction. But all 
police officers are strictly forbidden, under pain of dismission from office, 
(under the rules prescribed by Regulation 5, 1804) on applications of the 
above nature, to compel any persons not accustomed to act as bearers, coolies, 
or boatmen, to serve on such occasions, or to furnish a traveller, or cause 
him to be furnished, with bullocks or carts, kept for private use, and not for 
hire, or exclusively appropriated to the purposes of agriculture. Persons so 
employed, and the persons in charge of carts and bullocks so provided, shall 
be at liberty to return from the first police station in the next zillah, unless a 
voluntary engagement to the contrary may be entered into by such persons. 
The police ofticer are further enjoined to be careful that a proper compen- 
sation for the bearers, coolies, boatmen, carts, or bullocks, employed, and a 
just price for the provisions or other articles provided, be secured to the 
persons entitled thereto. For this purpose, the police officers are authorized 
to adjust the rate of hire to be paid for the bearers, coolies, boatmen, carts, 
or bullocks, required, and the price of any articles provided; as well.as to 
demand, that the whole, or a part, according to the circumstances of the case, 
be paid in advance. Should any traveller refuse to comply with the adjust- 
ment or demand so made by a police officer, he will not be entitled to any 
assistance from the officers of Government under this regulation.” 

But the authority vested by Regulation 11, 1806, in the collectors and 
their native officers, and in the magistrates and their police officers, to assist in 
procuring coolies for the purpose of facilitating the march of detachments of 
troops, or the progress of individual travellers, having operated to encourage 
the injurious practice, of forcibly pressing certain classes of the inhabitants of 
the towns and villages, under the denomination of begarees or coolies, for the 
purpose of carrying baggage or other loads from stage to stage, or from vil- 
lage to village ; the Governor General in Council deemed it expedient to 
adopt measures for the entire suppression of this practice ; and the following 
rules were core enacted in Regulation 3, 1820:—§ 2. * Such part 
of the provisions of Regulation 11, 1806, as authorize the collectors and 
their native officers, or the magistrates and their police officers, to give their 
official aid in procuring coolies for the purpose of facilitating the march of 
troops, or the progress of civil and military officers or other individuals tra- 
velling through the country, either on the public service or on their private 
affairs, is hereby rescinded.” § 3. “ The practice of pressing or compelling 
individuals, whether under the denomination of coolies, begarees, or any 
other denomination, to carry burthens either for the public service or for the 
convenience of private individuals, is hereby positively prohibited ; and the 
several magistrates and joint magistrates are required to adopt all legal means 
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in their power to put an entire stop to the practice in question, by enquiring a stop to the 
fully into all complaints which may be brought before them, and by sub- Practice by at 
jecting persons regularly convicted of the offence, to such penalties as, 


their power. 
on a consideration of the circumstances of the case, may appear to be proper, 
and consistent with the powers vested in the magistrates, by the general 
regulations.” 

In a note to a preceding section of this Analysis,’ reference was made to 
the printed circular orders of the nizamut adawlut, which have been issued, 
with the sanction of Government, to the zillah and city magistrates, for their 
guidance, and that of the native police officers acting under them, concerning 
the practice, still prevalent in some part of the Company’s provinces, but 
particularly in Bengal, of burning Hindoo widows, (under the common de- 
signation of Sutties) either with the bodies of their deceased husbands, in 
which case the rite is denominated Sahamarana, or without the body, but 
with some relics, of the deceased, when the ceremony is distinguished by the 
title of Anoomarana. The circular orders of the nizamut adawlut, on this 
subject, were communicated in a letter from their register to the courts of 
circuit, dated the 29th April, 1813 ; and in a second letter from the register, 
addressed to the magistrates, on the 4th January, 1815; accompanied by the 
papers mentioned in these letters respectively, as follows :— 


1. Letter from the Register of the Nizamut Adawlut, to the Courts of 


Circuit, dated April 29, 1813. 


**T am directed by the court of nizamut adawlut, to transmit to you the 
undermentioned papers :— 

‘1st. Copy of a letter from the Chief Secretary to Government, dated 5th 
December last, communicating the sentiments and orders of Government, 
on a reference from the court relative to the practice of Hindoo women 
burning themselves on the funeral piles of their deceased husbands, to be 
transmitted to the several magistrates in your division, for their information 
and future guidance. 

‘ 2dly. Copy of the instructions in the Persian and Bengalee* languages, 
with a translation thereof in English, prepared by the court, in pursuance of 
the desire expressed in the concluding paragraph of the above letter, and 
since approved by Government, to be also forwarded to the several magis- 
trates, and by them circulated to the whole of the police officers under their 
authority.’ 

“ In forwarding these papers to the different magistrates, you are requested 
to inform them, that the court rely on their observing the utmost attention 
and circumspection in carrying the present orders of Government into effect ; 
and that they will exercise a vigilant control over the conduct of their police 
officers, with a view to enforce a strict and faithful performance, on their part, 
of the delicate and important duties committed to their trust.” 


Letter from the Chief Secretary of Government, to the Register of the 
Nizamut Adawlut, dated 5th December, 1812. 


‘I am directed by the Right Honorable the Governor General in Council 
to acknowledge the receipt of a letter from you, dated the 3d September last, 
with its inclosures, respecting the practice which prevails among Hindoo 
women, of burning themselves on the funeral piles of their deceased husbands. 


* Section II. of the Second Part of the present volume, page 315 
* Hindoostanee for Bareilly, Benares, and Patna. 
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His Lordship in Council has likewise had under his consideration your pre- 
decessor’s letter of the 5th June, 1805, together with the papers mentioned 
to accompany it on the same subject. 

“ The nizamut adawlut is sensible that it is a fundamental principle of the 
British Government, to allow the most complete toleration in matters of 
religion, to all classes of its native subjects. It is stated in the answer deli- 
vered by the pundits, to the interrogatories referred to them by the court, in 
the month of March, 1805, that every woman of the" four casts (Brahmin, 
Kheytry, Bues, and Soodur) is permitted to burn herself with the body of her 
husband (except in certain cases which will be more particularly noticed in a 
subsequent part of this letter), and that the performance of this awful cere- 
mony will contribute essentially both to her own happiness and to that of her 
deceased husband, in a future state. The practice, generally speaking, being 
thus recognized and encouraged by the doctrines of the Hindoo religion, it 
appears evident that the course which the British Government should follow, 
according to the principle of religious toleration already noticed, is to allow 
the practice in those cases in which it is countenanced by their religion, and 
to prevent it in others, in which it is by the same authority prohibited. 

“ To use the terms of the answer of the pundits, ‘no woman having 
infant children, or being in a state of pregnancy or uncleanness, or under the 
age of puberty, is permitted to burn with her husband, with the following 
exception, viz. that if a woman, having infant children, can provide for their 
support through the means of another person, she is permitted to burn.” 
It is further stated in the answer of the pundits, that ‘it is contrary to law, 
as well as to the usage of the country, to cause any woman to burn herself 
against her wish, by administering drugs to stupify or intoxicate her.” The 
Governor General in Council accordingly conceives, that the interposition of 
the public officers, in cases of this nature, should be confined to the following 
points: 1st, To preclude, as far as possible, all compulsory means towards 
Hindoo women on the part of their relatives, of Brahmins, or others, in order 
to cause them to burn themselves. 2dly, To prevent the criminal use of in- 
toxicating drugs or liquors for the accomplishment of that object. 3dly, To 
ascertain whether the women have attained the age, as fixed by the Hindoo 
law, at which they are permitted to burn themselves. 4thly, To enquire, 
as far as the nature of the case will properly permit, whether they are in a 
state of pregnancy ; and 5thly, To prevent the ceremony from proceeding 
in cases in which on any of the above grounds, it may be repugnant to the 
principles of the Hindoo law. 

‘* ‘With respect to the practical measures which should be adopted, with the 
view of giving effect to the present intentions of Government, the instructions 
proposed to be issued to the magistrates, and through them to the darogahs 
and other officers of police, appear to his Lordship in Council well adapted to 
the purpose. Those instructions are here transcribed, in order to bring the 
whole subject under one point of view :— 

«« «That the magistrates shall direct the police officers under their au- 
thority, to use their utmost care to obtain the earliest information, whenéver 
it is intended to burn a woman with the body of her husband. That the 
police officers be directed to take immediate measures, on receipt of such in. 
formation, either by repairing in person to the place where the woman may 
be, or by deputing one of the police officers under them, to ascertain the cir- 
cumstances, and particularly the age of the woman, and whether her intention 
of burning herself be entirely voluntary. In the event of the declaration 
having been forced from her, or of its being retracted by her, or of her being 
desirous of retracting it, or of her being found to be in a state of intoxication 
or stupefaction, as also in the case of her youth, or her being in a state of 
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pregnancy, which would render the intended act illegal, it will be the duty 
of the police officer to take the necessary measures to prevent her being 
burned with her husband’s body, apprising the relations or other persons 
concerned, that they will be dealt with as criminals if they take further steps 
towards the effecting of their criminal and illegal design. Should no circum. 
stances occur, to require his immediate interference, he shall nevertheless 
continue his vigilance, and in the event of any compulsion being subsequently 
used, or drugs administered, producing intoxication or stupefaction, it will be 
his duty, by all means in his power, immediately to stop so criminal a pro. 
ceeding, and prevent its accomplishment. The officers in charge of the 
police, will include in their monthly report to the magistrate, every instance 
‘ which may occur within their respective jurisdictions, of a woman burning 
herself; and will separately report their proceedings in every instance 
in which they may interfere for the prevention of it, immediately after the 
case shall have occurred. The magistrates shall give particular attention to 
enforce a strict observance of these instructions by the police officers under 
their authority.’ 

‘In communicating the present orders of Government to the different 
magistrates, the Governor General in Council requests that the nizamut 
adawlut will impress upon them the indispensable obligation of explaining 
carefully, on all suitable occasions, to persons of the Hindoo persuasion, that 
nothing is farther from the intention of Government than to infringe any 
recognized tenet of their religion, (as has been fully stated in the preceding 
part of this letter) and that its only object is to restrain the use of arts and 
practices not less repugnant to the doctrines of their own persuasion than 
revolting to the general dictates of humanity. In order to prevent miscon- 
struction, tue Governor General in Council requests that the nizamut adawlut 
will direct one of their officers to prepare in the Persian, Hindoostanee and 
Bengal languages, a draught of the instructions which should be issued by 
the magistrates to the native officers of police, conformably to the tenor of 
this letter, specifying of course the age at which women, according to the 
principles of Hindoo law, are permitted to burn themselves, and that they 
will submit the draught, with translation of it in the English language, when 
prepared, for the approval of Government.” 


Draught of Directions, to be issued by the Magistrates, to the Police 
Darogahs. 


“© Whereas it has appeared, that during the ceremony denominated 
‘ Suttee,’ (at which Hindoo women burn themselves) certain acts have been 
occasionally committed in direct opposition to the rules laid down in the reli- 
gious institutes of the Hindoos, by which that practice is authorised and for- 
bidden in particular cases ; as for instance, at several places, pregnant women 
and girls not yet arrived at their full age, have been burnt alive 5 and people, 
after having intoxicated women, by administering intoxicating substances, 
have burnt them without their assent, whilst insensible ; and, in as much as 
this conduct is contrary to the Shasters, and perfectly inconsistent with every 
principle of humanity, (it appearing, from the expositions of the Hindoo law 
delivered by pundits, that the burning a woman pregnant, or one having a 
child of tender years, or a girl not yet arrived at full age, is expressly for- 
bidden in the Shasters ; and also that the intoxicating a woman for the 
purpose of burning her, and the burning one without her assent, or against 
her will, is highly illegal and contrary to established usage,) the police 
darogahs are hereby accordingly, under the sanction of Government, strictly 
enjoined to use the utmost care, and make every effort to prevent the ior. 
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bidden practices abovementioned, from taking place within the limits of their 
thannahs ; and they are further required on all occasions, immediately on 
receiving intelligence that this ceremony is likely to occur, either themselves 
to proceed to the spot, or send their mohurir or jemadar, accompanied by a 
burkundaz of the Hindoo religion, to learn of the woman who is to be burnt, 
whether she has given her assent, and ascertain the other particulars above- 
mentioned, relative to her age, &c. &c. In the event of the female who is 
going to be burnt, being less than sixteen years of age, or there being signs 
of her pregnancy, or on her oe herself in that situation, or should the 
people be preparing to burn her after having intoxicated her without her 
assent, or against her will, (the burning a woman under any of these circum- 
stances, being in direct?opposition to what is enjoined in the Shasters, and - 
manifestly an act of illegal violence, ) it will be then their duty to prevent the 
ceremony thus forbidden, and contrary to established usage, from taking 
place, and require those prepared to perform it, to refrain from so doing : 
also to explain to them, that in the event of their persisting to commit an act 
forbidden, they would involve themselves in a crime, and become subject to 
retribution and punishment. But in the case of the woman being of full age, 
and no other impediment existing, they will nevertheless remain on the spot, 
and not allow the most minute particular to escape observation. And in the 
case of people preparing to burn a woman by compulsion, or after havin 
made her insensible by administering spirituous liquors or narcotic drugs, it 
will be then their duty to exert themselves in restraining them, and at the 
same time to let them know, that it is not the intention of the Government to 
check or forbid any act authorized by the tenets of the religion of the inha- 
bitants of their dominions, or even to require that any express leave or per- 
mission be required previously to the codonnsiiee of the act of Suttee ; and 
the police officers are not to interfere or prevent any such act from taking 
place. And lastly, it will be their duty to transmit immediately, for the in- 
formation of the magistrate, a full detail of any measures which they may 
have adopted on this subject, and also on every occasion when, within the 
limits of their thannahs, this ceremony of ‘ Suttee’ may take place, the same 
being lawfully conducted, they will insert it in the monthly reports.” 


2, Letter from the Register of the Nizamut Adawlut, to the zillah and 
city Magistrates, dated January 4, 1815. 


< In addition to the instructions for your guidance, and that of your police 
officers, relative to the Hindoo custom of Swétee, which were issued through 
the court of circuit on the 29th April, 1813, I am directed by the court of 
nizamut adawlut to transmit the following papers :— 

‘No. 1. Copy of a letter from the court of nizamut adawlut to his Excel- 
lency the Vice President in Council, dated the 14th September, 1814. 

‘No. 2. Copy of a letter from the Chief Secretary to the Government, in 
answer to the above, dated the 4th October. 

‘No. 3. Instructions to the police darogahs, in the English, Persian, Ben- 
galee,' and Sanscrit languages, prepared in conformity with the desire of 
his Excellency in Council. 

‘ Nos. 4, 5, and 6. Sanscrit copies, with Persian, Bengalee,* and English 
translations, of the three Bewastahs of the pundits of the sudder dewanny 
adawlut, referred to in those instructions.’ 


1 Add Hindoostanee for Patna, Benares, and Bareilly. 
Add ditto ditto. 
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«© 9, The court of nizamut adawlut desire, that you will furnish each of 
the police darogahs, in your jurisdiction, with written instructions, under your 
official seal and signature, corresponding with No. 3, as well as with copies of 
the several bewastahs, and their respective translations in the native languages, 
included in Nos. 4, 5, and 6. 

‘¢ You are further desired to observe, with the most careful attention, the 
principle adverted to in the 9th paragraph of the court’s letter, No. 1, and 
in the 2d paragraph of the Chief Secretary’s letter, No. 2, as well as to require 
and enforce the most strict observance by your police officers. 

‘* Those officers having been directed, in the instructions issued on the 
29th April, 1813, to insert in their monthly reports every instance of a Suttee 
taking place within their respective thannahs; and the court of nizamut 
adawlut being desirous of ascertaining the actual number of women burnt on 
the funeral piles of their husbands from year to year, you are desired to 
transmit, through the court of circuit, an annual report, corresponding with 
the accompanying form, No. 7, as early as practicable, after the close of the 
present and each succeeding English year.” 


(No. 1.) 


From the Court of Nisamut Adawlut, to his Excellency the Vice President 
in Council, 14th September, 1814. 


“We have the honor to submit to your Excellency in Council, the fol- 
lowing papers :— 

‘No. 1. Copy of a letter from the late magistrate of Burdwan, dated the 
28th October, 1813, stating the case of a woman, who was burnt on the 
funeral pile of her deceased husband, although she had a child only two 
and a half years of age, and notwithstanding the prohibition of the police 
officers. 

‘No. 2. Copy of a letter written in answer to the magistrate, by order of 
the nizamut adawlut, on the 9th December, 1813. 

‘No. 3. Copy of a further letter from the late magistrate of Burdwan, 
dated the 18th December, 1813, stating the construction given to the 
instructions to police darogahs, which were approved by the Governor Ge- 
neral in Council, on the 17th April, 1818, and issued by the nizamut 
adawlut on the 29th of that month, with 2 copy of the Chief Secretary’s 
letter, under date the 5th December, 1812, and a circular letter to the courts 
of circuit, from the register of the nizamut adawlut, of which a copy is 
submitted, No. 4.’ 

«© Par. 2, Mr. Bayley having reported, that under the construction 
which the magistrate and his police officers had put upon the instructions 
circulated on the 29th April, 1813, as meant to prevent the burning of women 
having infant children, with the other forbidden practices therein mentioned, 
since the circulation of those instructions, the official interference of the 
police officers in the district of Burdwan, had prevented the sacrifice of five 
women, ‘ four of whom were prohibited from burning on the sole ground 
of their having infant children ;’ adding, ‘ the practical operation of this 
single head of the instructions of the court, having been already attended 
with the preservation of the lives of four women in this district, and not per- 
ceiving any general symptoms of jealousy, tumult, or opposition, to the 
interference of the police officers on these occasions, I confess that I should 
feel deep regret, if the court were to annul an order, which has already 
produced such beneficial effects, and which is so entirely consonant to those 
principles of humanity by which the British Government in India is ad. 
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ministered ;” we considered it proper (on the 23d December last) to call 
upon the pundits of the court “ for a full exposition of the Hindoo law, 
with respect to women having infant children burning themselves on the 
funeral piles of their deceased husbands ; stating particularly whether the 
restriction against the performance of the ceremony be confined to cases 
of women having an infant at the breast, or whether it extends to other 
children ; and if so, to what age it is limited.’ 

‘‘ Par, 3, From the answer of the pundits, of which we have now the honor 
to submit a translation (No. 5), it appears that by the Hindoo law ‘a woman, 
having a child under three years of age, and whose nurture by another per- 
son cannot be provided for, is inhibited from becoming a Suttee.’ 

«‘4, Among other authorities cited by the pundits, imsupport of this expo- 
sition of the Hindoo law, it appears to be fully established by a text from 
Vrihaspatee, importing that a ‘woman having a child, who is not a Bala, 
viz. has not attained his third year, can, on no account, abandon the nurture 
of her child, and become a Suttee.’ 

“<5, Another text from Vrihaspatee, is cited in the digest of Hindoo law, 
translated by Mr. H. Colebrooke, book iv, chapter iii, ‘On the duties of a 
faithful widow,’ text cxxvili, and is as follows: ‘ The mother of an infant 
child may not relinquish the care of her infant to ascend the pile ; nor may 
a woman in her courses; nor one who lately brought forth a child, burn 
herself with her husband ; a pregnant widow also must preserve the child,’ 
The commentator (Jagannatha) adds on the authority of Raghoonandana, 
‘ But if the infant can be nurtured by any other person, in that case, the 
mother is entitled to follow her deceased husband.’ And with respect to the 
prohibition after child birth, it is declared, on the authority of a further text, 
‘to last twenty nights after bearing a son, and a month after bearing a 
daughter.’ 

© ¢, In the former Bewastah of the pundits of the sudder dewanny adaw- 
lut, a translation of which was submitted to Government on the 5th June, 
1805, and which formed the basis of the instructions issued on the 29th 
April, 1813, it is stated, ‘ Every woman of the four casts, (Brahmin, Khey- 
try, Bues, and Soodur,) is permitted to burn herself with the body of her 
husband, provided she has not infant children, nor is pregnant, nor in a 
state of uncleanness, nor under the age of puberty, in any of which cases, 
she is not allowed to burn herself with her husband’s body. But a woman, 
who has infant children, and can procure another person to undertake the 
charge of bringing them up, is permitted to burn. It is contrary to law as 
well as to the usage of the country, to cause any woman to burn herself 
against her wish, by administering drugs to stupify or intoxicate her.’ 

“7, The substance of this Bewastah (with an exception to the disqualifi- 
cation from uncleanness) was stated in the instructions to the police officers, 
approved by Government on the 17th April, 1813; but the cases in which 
they are expressly directed ‘to prevent the ceremony,’ are only ‘in the 
event of the female, who is going to be burnt, being less than sixteen years of 
age, or there being signs of her pregnancy ; or her declaring figreclt in that 
situation ; or should the people be preparing to burn her after having intoxi- 
cated her, without her assent, or against her will.’ 

“ 8. In the Chief Secretary’s letter of the 5th December, 1812, (which 
was Communicated to the several magistrates for their information and guid- 
ance) after noticing it as ‘a fundamental principle of the British Govern- 
ment, to allow the most complete toleration in matters of religion, to all classes 
of its native subjects ;? and the Bewastah of the pundits, stating under what 
exceptions a woman is permitted by the Hindoo law to burn herself with the 
body of her husband, it is remarked, that ‘the practice, generally speaking, 
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being thus recognized and encouraged by the doctrines of the Hindoo reli. 
gion, it appears evident that the course which the British Government should 
follow, according to the principle of religious toleration already noticed, is to 
allow the practice in those cases in which it is countenanced by their religion, 
and to prevent it in others, in which it is by the same authority prohibited.” 

“9, It appearing to be in strict conformity with this rule, that a Hindoo 
woman, having a child within three years of age, should not be allowed to 
burn herself with the body of her deceased husband, unless some person will 
undertake to provide a suitable maintenance for the child, we beg leave to 
recommend that the magistrates and police officers be furnished with precise 
instructions to this effect. 

“ 10. In pursuance of the same principle, and as the most unexceptionable 
mode of carrying into effect the declared intentions of Government, we further 
beg leave to suggest that copies of the Bewastahs on the subject, delivered by 
the Hindoo law officers of the sudder dewanny adawlut, be transmitted to the 
several magistrates, for their information and that of their police officers, with 
directions to be ‘guided, on all occasions, by the general principle declared in 
the Chief Secretary’s letter of the 17th April, 1813, viz. ‘to allow the prac- 
tice in those cases in which it is countenanced by the Hindoo religion and 
law; and to prevent it in others, in which it is by the same authority prohi- 
bited. 

‘¢ 11, The court of nizamut adawlut, have indeed acted upon this princi- 
ple in two cases referred to them; after consulting the Hindoo law officers, 
(as stated in the accompanying papers, No. 6 and 7,) the one being that of a 
woman, in the Poornea district, who, at her own request, was buried alive 
with her deceased husband, a Sunjoogee ; the other that of a Brahminee widow 
in Bundlecund, who wished to burn herself upon the sword of her husband, 
after he had been dead seventeen years ;—The former practice was declared 
by the pundits to be legal, the latter illegal, in the particular instances referred 
to; and the magistrates were instructed accordingly. But in the present 
instance the question referred by the late magistrate of Burdwan, being imme- 
diately connected with the letter and meaning of the instructions, approved 
by Government, on the 17th April, 1813, we have considered it proper to 
submit this report, for the sentiments and orders of your Excellency in 


Council.” 


(No. 2.) 


From the Chief Secretary of Government, to the Register of the Nizamut 
Adawlut, 4th October, 1814. 


‘‘T am directed by the Honorable the Vice President in Council to ac- 
knowledge the receipt of a letter from the nizamut adawlut, dated the 14th 
ultimo, with its enclosures.” 

«©9, The enquiries made by the nizamut adawlut, seem fully to establish 
the point that women having children under a certain age, are prohibited from 
burning themselves on the funeral piles of their husbands.—On the principle 
therefore stated in the 9th paragraph of the Court’s letter, (a principle on 
which their attention appears to be justly fixed, and which should in fact 
never be lost sight of,) His Excellency in Council is of opinion, that orders 
should be issued to the several magistrates, directing them to prevent Hindoo 
women from burning themselves in the case above noticed, in common 
with others already prohibited in pursuance of the doctrines of the Hindoo 
religion. As too much circumspection however cannot be observed in matters 


3X 


529 


Letter from 
the Chief Se- 
cretary to the 
Register of the 
pizamnut ad- 
awlut, 4th Oc- 
tober, 1514. 


530 


Draught of in- 
structions to 
be issued by 
the magis- 
trates, to the 
police daro- 
gahs. 


Engagement 
to be taken in 
pursuance of 
above instruc- 
tions. 


POLICE ESTABLISHMENTS ; 


of this nature, the Vice President in Council requests that the Court will 
cause a copy of the instructions which should be issued through the magis- 
trates to the police darogahs, on this subject, to be prepared in their regis- 
ter’s office, in the English, Persian, and Sanscrit languages, and that they will 
forward a copy of them to Government for its information.” 


(No. 3.) 


Draught of Instructions to be issued by the Magistrates, to the Police 
Darogahs. 


‘6 In addition to the instructions which have been already issued to you, 
by order of Government, relative to the Hindoo rite of Suttee, or the prac- 
tice of women burning themselves on the funeral pile of their husbands, you 
are hereby furnished with copies and translations of three Bewastahs, deliver- 
ed by the pundits attached to the court of sudder dewanny adawlut, in answer 
to questions put to them at different times, with a view to ascertain the provi- 
sions of the Shasfer or Hindoo law, upon this subject. It being a fundamen- 
tal principle of the British Government, to allow the most complete toleration 
in matters of religion to all classes of its native subjects, whilst at the same 
time justice and humanity forbid that a practice attended with the destruction 
of human life, and often productive of calamitous consequences to the chil- 
dren of the deceased, should be promoted or permitted beyond the extent of 
the rules prescribed for it in the Hindoo law; you are hereby strictly en- 
joined to make known these rules, as stated in the accompanying Bewastahs 
of the pundits of the sudder dewanny adawlut, and the books of the Shaster 
therein cited, whenever a woman may be desirous of performing the Suttee 
within your division, and after proceeding yourself to the spot, or sending a 
mohurir or your jemadar with a Hindoo burkundaz, as directed in your former 
instructions, are to allow or prevent the proposed Suttee, according as it may 
appear to be conformable or not, to the provisions of the Shaster applicable 
to the circumstances of the case. You will particularly observe froth the 
Bewastahs now transmitted, that a Hindoo woman, having a child within three 
years of age, is not permitted by the Shaster to burn herself with the body of 
her deceased husband, unless some person will undertake to provide a suita- 
ble maintenance for the child; and whenever a person may undertake to do 
this, you will be careful to see thar a written engagement in duplicate on 
stampt paper, and according to the following form, is entered into, and duly 
attested ; and leaving one copy in the possession of the child’s nearest of 
kin, or other proper person on the spot, will transmit the other copy, with 
your report on the case, for the information of the magistrate. You will 
further observe, from one of the accompanying Bewastahs, that the wife of a 
Brahmin is positively forbidden by the Shasier to burn herself, except on the 
funeral pile of her husband.”’ 


Form of Engagement to be taken in pursuance of the above Instructions. 


“ It being prohibited by the Shasters that the ceremony of Suttee should 
be performed by a woman having an infant under three years of age, unless 
some person will undertake to provide suitable maintenance for such child; 
and being consequently prevented from burning herself with the 
body of her late husband; with the view of removing the above legal objec- 
tion, I do hereby voluntarily engage, to maintain, educate, and support the 
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child or children of the said in a manner suitable to their rank 
and situation in life, and my ability, and to neglect none of the duties which 
are incumbent on a father towards his own children. 

“ In failure whereof, I further engage to make good such sum as the 
magistrate of the district, on a consideration of all the circumstances of the 
case, shall judge it proper to direct.” 


(No. 4.) 
Bewastah of the Pundits of Sudder Dewanny Adawlut. 


“ Having duly considered the question proposed by the court, I now 
answer it to the best of my knowledge.” 

« Every woman of the four casts (Brahmin, Kheytry, Bues, and Soodur) is 
permitted to burn herself with the body of her husband ; provided she has not 
infant children, nor is pregnant, nor in a state of uncleanness, nor under the 
age of puberty ; in any of which cases she is not allowed to burn herself 
with her husband’s body. But a woman who has infant children, and can 
procure another person to undertake the charge of bringing them up, is permit- 
ted to burn, Itis contrary to law, as well as to the usage of the country, to 
cause any woman to burn herself against her wish by administering drugs to 
stupify or intoxicate her. When women burn themselves they pronounce 
the Sunkulp and perform other prescribed ceremonies previously to burning. 
—This rests upon the authority of Angaroo, Beas and Burusputtee Moonee. 
There are three millions and a half of hairs upon the human body, and every 
woman who burns herself with the body of her husband, will reside with him 
in heaven during a like number of years. In the same manner as a snake- 
catcher drags a snake from his hole, so does a woman who burns herself, 
draw her husband out of hell, and she afterwards resides with him in heaven. 
The exceptions above cited respecting women in a state of pregnancy, un- 
cleanness, and adolescence, were communicated by Oorub and others to the 
mother of Sugur Raja. No woman having infant children, or being in a 
state of pregnancy, or uncleanness, or under the age of puberty, is permitted 
to burn with her husband, with the following exception, viz. that of a woman 
having infant children, who can provide for their support through the means 
of another person, she is permitted to burn.” 


Second Bewastah of the Pundits of Sudder Dewanny Adawlut. 


‘¢ If any woman declares her intention of burning, but afterwards recedes 
from her declaration, without having pronounced the Sunkulp, and perform- 
ed other ceremonies, she is not enjoined by the Shaster to undergo any 
purashehit or penance, neither is there any thing contained in the law pro- 
hibiting her relations from associating with her. But if a woman, after pro- 
nouncing the Sunkulp, and performing other ceremonies, has not courage to 
proceed to the funeral pile, she may recover her purity by undergoing a se- 
vere penance, and her relations may then associate with her. The authority 
for this is the following passage—‘* A woman who is prevented by worldly 
attachments, from ascending the funeral pile, must perform a severe penance 
before she can purify herself from such an offence.” 
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(No. 5.) 


Answer of the Pundits, to a question submitted by the Magistrate of 
Bundlecund. 


Anvwer ofthe  “ The wife of a Brahmin being positively prohibited (by the Shaster) from 

vie to burning on any funeral pile (Chéfi) other than that of her husband, is 

mitted by the Not certainly permitted by the Shaster, after a lapse of seventeen years from 

magistrates of the period of her husband’s death, to take any of his implements, clothes, 
"arms, &c. and burn herself on another (Chift) pile.” 

«“‘ Authorities in support of the above. 

‘1st, The text of Gautama cited in the Mitachsara, and by Debo Booddh, 
author of a commentary on the institutes of Yajnyawalcya, as well as in other 
books, viz.—‘* The wife of a Brahmin must ascend no other pile than that of 
her husband.’ 2d, The text of Oosiinii cited in the Nirnay Sind,dhee and 
other books, viz.—‘ The wife of a Brahmin must ascend no other pile than 
that of her husband, but for women of other casts, it is even laudable to burn 


on piles (Chitis) other than those of their husbands,’ ” 


(No. 6.) 
Answer of the Pundits, to a question from the Court of Nizamut Adawlut. 


Answer of the 4 Child is termed ‘ Bala,’ whose age is under that prescribed for the 

pundits, toa performance of the (Choorakurun) i.e. ceremony of shaving the head, per- 

question from foyating the ear, &c. ‘The third year is fixed according to all the authorities 

adawint. as the period for the performance of the (Choorakurun) abovementioned 
ceremony. A woman then, whose child is under three years of age, and 
whose nurture cannot be provided for by another person, is inhibited from 
becoming a Suttee.” 

* The authorities in support of the above are as follow— 

‘First. The text of Vrid,dhu Satatupu, cited in the Praschet Bibek, Upu- 
rarkyu, and Nirnay Sind,dhee—‘ A child previous to attaining the age pre- 
scribed for the performance of the Chocrakurun is termed ‘ Bala ;’ preparatory 
to its being weaned (or before the age for the Unnu prasiini,, food-eating, i.e. 
giving drink toa child for the first time, generally about six months of age, 
preparatory to weaning it) ‘Sheeshoo ;’ and until the age for his investiture 
with the Brahminical thread, he is considered a ‘koomar’ or youth.’ Se- 
condly. The text cited in the Jo#stutwa and the Jotisara, and other books: 
‘The ceremony of the Choorakurun is to be performed in the 3d year 
according to all the authorities.’ Third. A text of Vrihaspati cited in the 
Soodhee Tuiwa, and other books: ‘ A woman having a child who is not a 
‘ Bala,’ ‘that is, who has not attained his third year, can on no account 
abandon the nurture of her child and become a Suttee.’ Fourth. A text 
cited in the Soodhee Tutwa : ‘A woman having a child ‘Bala’ whose nur- 
ture can be provided by another person, is free to become a Suttee.’ ” 
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(No. 7.) 
«« Form of Annual Report of the Number of Hindoo Women who have burnt themselves Formofannual 
on the Funeral Piles of their Husbands, in 2illah during the year report of Sut- 
nisked by the 


Magistiates. 


Name and Cast In what po- 


of her Hus- Date of Burn- lice yutisdic- | Remarks 


band. ng. tion. 





N. B.—Any particular circumstances in the report of the police officers which may 
appear to deserve notice, should be inserted in the column of remarks. ‘ 

Any instances of women having been prevented by the magistrate or police officers 
from becoming Sutties, in pursuancee of the present or former instructions, should 
also be stated at the foot of this report, or on a separate paper.” 


It has already been remarked (in a note to page 316), that the official Numb«: ofas 


statements furnished by the magistrates, according to the prescribed form, late the 
for the years 1815, 1816, and 1817, exhibited the ascertained number of 1815, 1816, | 
female immolations in those years as follows—In 1815, 380; in 1816, 442; 

in 1817, 706. From more recent information, it is understood, that the 

number, in 1818, exceeded 800. This increase has led to an inference that Remarks on 
the interposition of the British Government, as authorized by the foregoing the two latte: 
circular orders of the nizamut adawlut, has tended to defeat the object intend- year. 

ed by them; the practice meant to be restrained by them, having, on the 

contrary, been more frequent under their operation. But admitting the fact 

of an actual increase, it may be accounted for, by the mortality which attend- 

ed the prevailing disease of cholera morbus, in the years 1817, and 1818; 

and which, by its natural consequences, may have occasioned a greater num- 

ber of widows. The activity a the police officers, under the directions of 

the zillah and city magistrates, may also, in this instance, as in many others, 

have discovered, and brought on record, a greater number of Sutties, with- 

out any actual increase in the number of immolations during the two latter 

years of the period referred to; during the whole of which the same circular 

orders of the nizamut adawlut were in force ; without any addition, or altera- 

tion. It may indeed be presumed that the number of widows burnt in each 

of the years, which have'been specified, much exceeded the number ascer- 

tained and reported by the police officers ; as the relatives of women about 

to be burnt, were not required, by any regulation or order in force, to give 

previous notice to the local police officer, or magistrate; and many Sutties, 

especially such as were irregular, from the age, or condition of the parties, 

must be supposed to have taken place without the knowledge of the public 

officers. 

To remedy this material defect in the existing rules, and to provide more Defect in ex- 
effectually for an observance of the restrictions prescribed by the Shaster, in iplandeanas 
the burning of Hindoo widows on the funeral piles of their husbands, or be provided 
otherwise, the court of nizamut adawlut, in the year 1817, submitted to the ieee 
Governor General in Council the draught of a proposed regulation, the first mitted to Gv- 
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clause of which was in the following terms—*‘ Whenever a Hindoo widow, 
on the death of her husband, may be unwilling to survive him; and be desi- 
rous of devoting herself on his funeral pile, by the rite of Sahamarana ; or, 
if absent from him, and she be not the wife of a Brahmin, (who is forbidden 
to ascend a separate pile,) may, on receiving information of his death, desire 
to perform the rite of Anoomarana, in the manner prescribed by the ordi- 
nances of the Shaster ; and her situation may be such as to admit of her 
becoming a Suttee, under the restrictions contained in the Shaster, and de- 
clared in this regulation; the principal persons of her own family, or that of 
her husband, who may be on the spot, if unable to dissuade her from a sacri- 
fice not enjoined as a religious or conjugal duty, but permitted only, under 
certain circumstances, as a voluntary and optional act ; shall cause notice of 
her intention to be conveyed, as speedily as possible, to the police darogah, or 
other principal police officer of the jurisdiction in which the widow may 
reside ; or in which it may be intended to perform the rite of Sahamarana, 
or Anoomarana ; and such rite shall not, on any occasion, be performed or 
commenced, without the previous knowledge and attendance of the police 
darogah, or other local police officer; or the attendance of the thannah mo- 
hurir, or jemadar ; or without allowing full and sufficient time for such atten- 
dance after notice given; under penalty of all persons concerned in the 
irregular act being liable to a criminal prosecution before the zillah or 
city magistrate ; and in cases of an aggravated nature, before the court of 
circuit.” 

The proposed regulation, from which the above clause is quoted, contained 
many other important provisions, for maintaining a strict adherence to the 
Hindoo law, in cases of Sutties ; including one, in particular, to prevent a 
continuance of the illegal practice of fastening the widow with cords to the 
pile, or pressing her down with bamboos; for which the pundits have ex- 
pressly declared there is no authority in the Shaséer. But as these have not 
yet been enacted by the Governor General in Council, (though presumed to 
have been printed, in common with other official documents on the subject, 
for the use of the House of Commons,’) they cannot, with propriety, be quot- 
ed more at length in this place. The following preamble only is added, as 
showing the principles of policy and humanity which have influenced the 
measures hitherto adopted, with the sanction of the Government of Fort 
William, and of the Honorable Court of Directors, on this interesting ques- 
tion of British Indian administration, involving the annual sacrifice of many 
hundreds, if not thousands, of lives, among the most helpless and most pitia- 
ble, of our fellow subjects in India. 

‘It is an invariable principle of the British Government, to protect the 
whole of its subjects in the free exercise of their religion; and in the per- 
formance of their religious ceremonies ; as well as to show a just regard to 
established customs and usages, even in matters not directly connected with 
religious worship and duties. In pursuance of this fundamental principle, 
which has uniformly influenced the administration of the British Govern- 
ment in India, the Hindoo inhabitants of Bengal and the other provinces sub- 
ject to this presidency, have experienced a complete toleration in the pers 
formance of the rites of Sahamarana, and Anoomarana, by which, under 
certain restrictions prescribed in the Shaster, a faithful widow, unwilling to 
survive her husband, and desirous of becoming a Suttee on his death, is per- 
mitted (though not enjoined) to burn on his funeral pile, if present at the 
time of his obsequies, and not prevented by any legal impediment; or if 


' Under the Vote of the House, upon Mr. Buxton’s Motion, 20th May, 182}. 
See Asiatic Journal for September, 1821, under the head of Jmperial Parliament. 
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absent, on receiving information of his demise, and not within any legal inhi- 
bition, to burn on a separate funeral pile, with the turband, sandals, or some 
other relic, of the deceased. The suicide, in these cases, is not indeed a 
religious act ; nor has it the sanction of Menu, and other ancient legislators 
revered by the Hindoos. On the contrary, Menu declares that ‘a virtuous 
wife ascends to heaven, though she have no child, if, after the decease of her 
lord, she devote herself to pious austerity.”' The texts of Yama and Céty- 
éyana, quoted in the Vivéda Bhungérnava, (or Digest of Hindoo law) “ On 
the duties of widows choosing to survive their husbands,” are also to the 
same effect.* And Vrihaspati adds *—‘ Whether she ascend the pile, or 
survive for the benefit of her husband, she is a faithful wife.” It is moreover 
the evident duty of a mother to nourish her children, who may require her 
maternal cares; and accordingly it is further declared by Vrihaspati,* that 
‘‘the mcther of an infant child may not relinquish the care of her infant to 
ascend the pile.” It appears also, that some authors have condemned the sui- 
cide of widows altogether, as coming within a general prohibition against the 
wilful abridgment of human life, and proceeding from a desire of future 
sensual enjoyment in preference to the more pure and perfect state of beati- 
tude promised for a life of virtue and piety. The practice thus condemned, 
however, though relinquished in Tinhoot, and some other districts, having 
continued to prevail, in a greater or less degree, in different parts of the coun- 
try, especially in the province of Bengal, the Government, actuated by its 
general principle of toleration, however anxious for the voluntary discontinu- 
ance of a custom so repugnant to the feelings of humanity, deemed it proper, 
after ascertaining from the pundits of the sudder dewanny adawlut, the rules 
and restrictions prescribed by the Shaster, on the subject, to authorize the 
interference of the public officers so far only as appeared absolutely necessary 
under experience of gross abuses and irregularities, for maintaining a more 
strict observance of the ordinances of the Hindoo law. Those ordinances 
require that the sacrifice be, in all instances, perfectly voluntary, that the 
widow be of a competent age to judge and choose in a matter of so much 
consequence to herself and children ; that no drugs be administered to stu- 
pify or intoxicate her ; and that no means of restraint be used to prevent her 
quitting the pile, if her resolution should fail after having ascended it ; but on 
the contrary, that she ought to be lifted off the pile, in such cases, and allow- 
ed to return to her family; who are forbidden to maltreat her, or to refuse 
to associate with her, on this account ; a penance only being enjoined when she 


may retract her intention, after pronouncing the Sunkulp, and performing - 


other ceremonies. It is further expressly declared in the Shaster, that women 
in a state of pregnancy, or impurity, as well as those having infant children, 
shall not be permitted to burn; though a single commentator on the text of 
Vrihaspati, before cited, has expressed his opinion, that ‘* if the infant can 
be nursed by any other person, in that case the mother is entitled to fol- 
low her deceased husband.” Further, the wife of a Brahmin is prohibited 
by the Shaster from burning, on any funeral pile, (Ché#i) except that of her 
husband ; and if the widow of a person of any other tribe, who may be ab- 
sent from her husband, at the time of his death, omit to perform the rite of 
Anoomarana, on receiving information of his decease, she is not permitted 
to do it at any subsequent period. But it came to the knowledge of Go- 
vernment, that frequent instances occurred of women being burnt in direct 
opposition to these rules and restrictions ; some in a state of pregnancy, or of 
so tender an age that they could not exercise a sound discretion; others stu- 


* Text Cxli. cited in the Digest of Hindoo law, book iv. ch. iit. sec. i. 
> Texts cxliv. and cxly. 3 Text cxxxu. 4 Text cxaviii. 
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pified or intoxicated, so that they knew not what they were doing; and many 
were prevented from retracting a hasty resolution, by being tied down wit’ 
cords, or pressed with bamboos, to the pile, so that they could not avail 
themselves of the liberty expressly allowed by the Shaster. These and other 
abuses, which had no legal sanction, and violated every principle of justice 
and humanity, compelled the Government to adopt measures for guarding 
as far as possible, against a recurrence of them ; by directing the police offi- 
cers, on receiving intelligence of an intended Suttee, to repair to the spot, 
and make such enquiry as might be requisite to ascertain the legality of the 
act; as well as to use all practicable means of preventing any compulsion or 
other irregularity in the performance of it. Circular orders to the magistrates 
and police officers were accordingly issued for this purpose, by the court of 
nizamut adawlut, with the sanction of the Governor General in Council, in 
the months of April, 1813, and January, 1815; and Sanscrit copies, with 
translations in the vernacular languages, of the Bewastahs of the pundits of 
the sudder dewanny adawlut, were, at the same time, transmitted for full and 
general information, of the grounds on which the instructions to the police 
officers were forwarded. The object of these instructions has however been 
partly frustrated by the omission of the families of persons about to perform 
the rite of Sahamarana, or Anoomarana, to give timely notice to the police 
darogah or other police officer of the jurisdiction ; which has, in many in- 
stances, prevented his attendance, and the possibility of ascertaining whether 
the ordinances of the Shaster have been duly observed, or otherwise. It is 
therefore indispensably necessary to require that previous notice be given to 
the local police officcr, in every instance of an intended Suttee; and the 
Governor General in Council has judged it proper to take the occasion of 
promulgating, by a regulation, the rules established for the guidance of the 
magistrates and police officers, in maintaining a strict observance of the pro- 
visions of the Shaster, relative to the burning of an Hindoo widow, with, or 
without, the body of her deceased husband ; declaring, at the same time, the 
substance of the principal restrictions contained in the Shaster, as expounded 
by the pundits of the sudder dewanny adawlut, and others of equal autho- 
rity.” 


Special Rules for Zillah Cuttack ; and Pergunnahs Puttespore, &c. 


Special rales ' Special rules have also been enacted for the police of zillah Cuttack and 


for the police the pergunnahs of Puttespore, Kummardichour, and Bograe, former depen- 
and of the | dencies of Cuttack, which are now included in zillah Midnapore. When 
ue eaeriy this territory, ceded to the East India Company by the Rajah of Berar, in the 
dependant year 1803, was under the Marhatta government, the maintenance of the peace 
eal was entrusted to certain sirdar pykes, or head-watchmen, called handyies, 
Preamble. aided by inferior pykes under their orders, for whose support lands were 
System of P° assigned. The general control of these watchmen was vested in the zemin- 
tack, under dars, talookdars, and other landholders and farmers of land, within the limits 
voverainent of their respective estates and farms; excepting instances in which they were 

deprived of the charge of the police by the Government ; either from ina- 
Reasons for _ bility to perform the duties of it, or for misconduct, or other cause, in which 
continuing i. case the exclusive charge of the police was usually given to the kandytes 
acted for that abovementioned. This system of police having been found well calculated 
Rte igor in for the prevention of crimes, and for maintaining the general tranquillity of 
modification the country, the following rules were enacted by Regulation 13, 1805; in 


‘ce modification of Section 6, Regulation 4, 1804, whereby the general system 
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of police established in Bengal, Behar, and Orissa, had been extended to 
Cuttack ; with a provision, that the zemindars, farmers, and other holders of 
lands, should continue to perform the same duties as heretofore, and subject 
to the same responsibility, for the prevention of robberies and other dis. 
orders ; and for the maintenance of peace and good order within their 
respective limits.” 

§ 4. “ first. The following rules shall be observed in the appointment of p.13,1605,54 
darogahs for the maintenance of the police in the zillah of Cuttack, and in the Rules for ap- 
pergunnahs of Puttespore, Kummardichour, and Bograe. Second. In cases palige! rie 
in which the zemindars, taluokdars, and other landholders, have not been #4». 
formally divested of the charge of the police within the limits of their re- sha uence ; 
spective estates, for misconduct or any other reason, either by the late landholders to 
Marhatta government, or by the board of commissioners for the settlement charge of te 
of the affairs of Cuttack ; such zemindars, talookdars, and other landholders, pele, and 4 
shall continue, under the responsibility stated in Section 6, Regulation 4, dalogahiy 
1804. in charge of the police, according to established usage within their 
respective estates; that is, the principal zemindars, talookdars, and other 
landholders, being proprietors of large estates, shall be constituted darogahs 
of police, within the limits of their respective possessions; and the inferior And mfero: 
zemindars, talookdars, and other landholders, being proprietors of petty older te 
estates, shall be considered to be subordinate officers of police, subject to the subordinate 
abovementioned responsibility, under the immediate authority of darogahs, ject (4, P0. 
who shall be selected and appointed for the maintenance of the police in thority of da- 
estates or mehals of the latter description. ‘Third. In cases in which any of jee vice cases 
the zemindars, talookdars, and other landholders, have been divested of the the pendytes, 
charge of the police (as above noticed) within the limits of their respective pykes, to bave 
estates ; one, two, or more kandytes or sirdar pykes, according to the extent “lstge of the 
of such estates, shall, in conformity to established usage, be vested with the ”"" 
immediate maintenance of the peace, the apprehension of public offenders, 
and other duties of that description, within the limits of the said estates ; 
subject nevertheless to the control of darogahs, who shall be appointed for subject to the 
the superintendence of the police and the general control of the conduct of control of da- 
the said kandytes, and all inferior officers of police, within the limits of the ‘"**"" 
authority of the said darogahs respectively. Fourth. The darogahs who may What salaries 
be appointed under Clauses Second and Third, of this section, shall receive eee ag 
such salaries as the Governor General in Council may think proper to fix for appomted uv- 
their support, on a consideration of the labor and responsibility of the offices pele Pe. 
held by them.” § 5. ‘‘ Certain lands having been assigned by the authority Section s. 
of the late Government, for the maintenance of the said sirdar pykes, and ye lea 
inferior pykes under the control of such sirdars, for the support of the ge- sae pykes 
neral police of the country, those lands shall be continued to the said sirdar cae 
and other pykes, for the purposes to which they have been hitherto approe 
priated. It is to be understood however, that all officers of that description Boe all (ab 
shall be considered subject to the authority of the darogahs of police, whether such iand ie 
zemindars or others, within their respective limits ; and shall be bound to sect te patie 
conform to all legal orders, which may be issued to them by such darogahs, alic'at police 
conformably to the powers with which the darogahs may be invested. It is Ter — 
further to be understood, that any sirdar or other pyke will be liable to be lable to be 
dispossessed of his lands for any disobedience of orders, neglect of duty, un- Shan 
due violence, or other misconduct; provided, however, that whenever a Magistrate 
magistrate shall be of opinion that any kandyte, or sirdar pyke, ought to be ceed in Such 
dismissed from his office, or whenever the place of such officer shall become cases, 
vacant from death, or any other cause, the magistrate shall report the cir- 


cumstances of the case to the nizamut adawlut, who will pass such orders u2 
3Y 
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the subject, as shall appear to them to be proper, under the general powers 
vested in them by Regulation 5, 1804 ;' provided likewise, that whenever 
any vacancy shall occur among the inferior pykes, either from dismissal, 
death, or otherwise, the places of such pykes shall be supplied by the sirdar 
pyke, on declaring himself to the magistrate responsible for the conduct of 
the person recommended by him.” § 6. * It shall be the duty of the da- 
rogahs of police, whether zemindars or others, under the guidance and in- 
structions of the magistrate, to form a complete register of the sirdar and 
other pykes, within the limits of the authority of the said darogahs re- 
spectively.” § 7. ‘ It shall further be the duty of the darogahs of police to 
ascertain and fix, under the orders of the magistrate, the limits of the local 
authority of the kandytes or sirdar pykes, and’ of the inferior officers of 
police, attached to the said sirdar; so that every part of the province of 
Cuttack, whether consisting of lands paying revenue to Government, or of 
lands exempt from the payment of revenue, may receive the protection of the 
subordinate officers of police, under the directions of the darogahs, and the 
general control of the magistrate.” § 8. ‘* Nothing contained in this regu- 
lation shall be construed to exempt the zemindars, talookdars, farmers, and 
other holders of land, ee they be not formally constituted officers of 
police, from the duty of. affordmg every assistance in the prevention of 
breaches of the peace, and in the apprehension of public offenders ; who are 
immediately to be delivered into the custody of the nearest officers of police.” 
§ 9. “ Any zemindar, talookdar, or holder of land exempt from revenue, 
who may be suspected of conniving at any robbery, or other public offence, 
will be liable to be prosecuted before the criminal courts of the country, and 
punished on conviction, under the general laws and regulations of the 
country.” § 10. ‘It shall be the duty of the collectors of Cuttack and 
Midnapore to form a complete register of the lands assigned for the support 
of the sirdar and other pykes, specifying the quit-rent payable to the zemin- 
dars, talookdars, and other landholders, (if according to established usage, 
the lands have been hitherto subject to the payment of such quit-rent) and to 
transmit a copy of the register required to the board of revenue, to be depo- 
sited among the records of that board.” § 11. “ The fotegoing rules re- 
garding the sirdar and other pykes, and lands assigned for their support, are 
not to be considered applicable to certain doosauds, or village watchmen, 
entertained by the zemindars, talookdars, and other landholders, for the pur- 
pose of watching crops, guarding granaries, and other duties of that nature ; 
which officers shall be left under the exclusive control of the zemindars, 
talookdars, and other landholders, as heretofore.” § 13. “ All laws and 
regulations for the maintenance of the police, and for the administration of 
justice in criminal cases, in the province of Bengal, which have been or shall 
be enacted, and which shall not be inconsistent with, or repugnant to, the 
provisions contained in this regulation, and likewise such of the rules con- 
tained in Regulation 4, 1804, as are not either specifically or virtually re- 
scinded by the present regulation, shall have full force and effect in the zillah 
of Cuttack, and in the pergunnahs of Puttespore, Kummardichour, and 
Bograe, included in the zillah of Midnapore. Provided however, that no 
part of this regulation shall be construed, for the present, to extend to 
the estates of certain hill or jungle rajahs or zemindars, of which the follow- 
ing is a list :-— 


* The provisions of this regulation were modified by those of Regulation 8, 1809 ; 
and these, as they respect police officers, have been altered by Sections 6, and 7, of 
Regulation 17, 1816, before cited. 
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Killah Neelgery, 
Ditto Bake, 
Ditto Joorinoo, 
Ditto Nersingpore, 
Ditto Augole, 
Ditto Toalcherry, 
Ditto Attgurh, 
Ditto Kunjur, 
Ditto Kindeapara, 
Ditto Neahgurh, 
Ditto Rampore, 
Ditto Hindole, 
Ditto Teegereah, 
Ditto Burrumboh, 
Ditto Deckenaul, 
The territory of Mohurbunge." 


* None of the regulations have been extended to the estates of the hill rajahs men- 
tioned in this section. But an engagement to the following effect (recorded on the 
proceedings of the nizamut adawlut, under date the 4th February, 1807) has been 
entered into by them :-— 

«© Art. 1, I will for ever be faithful and obedient to the Honorable East India 
Company. Arr. 2. I will without fail pay to the British Government, at three in- 
stalments, as under written, the sum of annually, being the amount of my 
tribute. Art. 3. Should any inhabitant of the territories of the British Government 
abscond, and take refuge within the boundaries of my rajgee, I will, on his being 
demanded, immediately seize and send him to the presence. Art. 4. Should any one 
of the ryots of my rajgee commit any crime within the territories of the British Govern- 
ment, I will, on demand, seize such delinquent and forward him to the presence for 
examination ; and if I should have cause of complaint against a ryot of the British 
Government, I will not take any authority upon myself to seize him, but will forward 
information to the presence, and conform to such orders as may be given. Arr. 5. 
Whenever any troops of the Honorable Company shall pass through my territories, I 
will issue orders to my ryots to use their utmost endeavours to supply the said troops 
with provisions, &c. at proper prices; and should any one belonging to the British 
Government, or should any other person with merchandise having an order or passport 
from the said Government, pass through my rajgee, either by land or water, I will not, 
on any grounds, or pretence whatever, molest or impede his progress. On the con- 
trary, I will be cautious that his life and property shall receive no injury within m 
territories. ARtT.6, If at any time any rajah or other person in the neighbourhood 
of my tajgee be disobedient, or offer resistance to the British Government, ! will, when 
called on, without hesitation, send my troops to join those of the British Government, 
for the purpose of punishing and reducing to obedience the said offender, and these 
troops, agreeably to the number present, will receive the customary allowance of 


provisions.” 
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R44, 1807, Responsilility of Landholders ; and Special Rules for such as are entrusted 


Responsibility with the Police. 
of Pee . 
thedivitonsof Lhe responsibility of landholders and farmers in the province of Benares, 


Bareilly and and in the ceded and conquered provinces within the divisions of Bareilly 
Benares, for 


robberies or and Benares, for robberies or thefts committed within their respective estates 
thefts commit- or farms, to which they were subject under the tehseeldary system of police 
ted within . . ° . . 

their respee- in those provinces, is expressly reserved, by Section 19, of Regulation 14, 
tive estates of 1807, under the new system established by that regulation. By the same 
for stolen or section they are further declared ‘¢ responsible for the value of any stolen or 


doa had he plundered property proved to have been brought into their estates, or farms, 


into their es- with their knowledge or connivance; and which they may not have caused 
grt to be delivered up; or have given timely information respecting it to the 


knowledge or Jocal police officer, or the magistrate. All claims upon the landholders and 
Further pro. farmers, for the value of such property, are to be instituted, tried, and de- 


visions in See- cided, in the civil courts; subject to the general rules of appeal.” The fol- 
son oti lowing provisions relative to landholders and farmers of land, in the divisions 


cero ,, Of Bareilly and Benares, (as far as they are consistent with the general rules 


section 21, to already cited from Regulations 9, 1808, 6, 1810, 1, 1811, 3, 1812, and 

aaah it 8, 1814,)* are also still in force, under Section 20, of Regulation 14, 1807 ; 

ployed in the and in Section 21, are declared ‘ equalfy applicable to all officers of Govern- 

age of ment, entrusted with, or employed in, the collection of the public revenues ; 
e public re- ° ° 

venue; or the Or the rents of estates held khas, or under attachment ; it being the duty of 


rents ofestates : . . ge 
held Kies; or Very public officer to render any assistance in his power for the support of 


nuder attach- the police, and the prevention of crimes, or the apprehension of persons by 
Kz 179742.8, Whom they are committed ; especially when called upon to aid the established 
omy ery 


and R. 35, officers of police.” “ Férst. Landholders and farmers of land are required, 
Eatented, With the assistance of their pykes, chokeedars, pausbauns, and other descrip- 


with addition, tions of village watchmen, to give at all times their utmost care and vigilance 
nes by to prevent affrays, assaults, and all other acts of violence and breaches of the 
- &, 1bus, peace within their respective estates and farms ; as well as to apprehend, and 
Duties tobe deliver over to the police officers, any persons who may be found in the act 
pertommell by of committing a breach of the peace, or whom the village watchmen are 
and farmers, Yequired to apprehend, or whom the police officers may require their aid to 
with assis-ir apprehend, in execution of the duties vested in them. Secondly. Any land- 
village watch- holder or farmer of land, who may be convicted of wilful neglect in the 


Penalty for WStances above referred to, and particularly of neglect to afford his ready and 


wilfnl negk et utmost assistance on the requisition of a police officer, in apprehending per- 
in cea sons within his estate or farm, who may have committed a breach of the 


such duties. | peice 3 OF who may be convicted of having been himself concerned, directly 
R.® 18093" or indirectly, in any theft or robbery, committed within his estate or farm ; or 


Cc. 5. . i i e e ° > 

= welliey fr having been aiding or abetting therein, or privy to the same; is declared 
rc "He 7° : ° 

ed, directly or Hable to the forfeiture of his estate or farm, or to such fine to Government 


mdireetly, iu ag may be judged adequate to the circumstances of the case; and is to be 
any 


aber: proceeded against in the following manner. Thirdly. ‘The charge of wilful 


Charges of ~~ neglect, in the instances aforesaid, is to be received and examined into by the 
wilful neglect, 


m the in Magistrate, in the mode prescribed by the regulations, with respect to other 
aoa charges of a criminal nature; and after hearing the defence of the party 
cveded upon, accused, with the evidence adduced against him, or in his behalf, if the ma- 


ry ate mast gistrate shall be of opinion that the charge is not established, he is to pass 
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judgment of acquittal; with damages to the party, if the complaint shall 
appear to have been groundless and litigious. If the magistrate shall con- 
sider the charge established, he is to record his opinion to this effect ; with 
the. punishment he may judge adequate to the case, whether a fine (the 
amount of which is to be specified) or a forfeiture of the offender’s estate 
or farm (the annual jumma of which is to be in that case specified) and to 
transmit without delay a copy and translation of his proceedings to the court 
of nizamut adawlut. Fourthly. The nizamut adawlut, on receipt of the 
magistrate’s proceedings, are to pass such order thereupon as they may think 
proper, on due consideration of the evidence, and all the circumstances of 
the case ; and in all instances wherein they may order a fine to Government, 
their judgment is to be considered final, and immediately carried into exe- 
cution by the magistrate, in the same manner as other fines are levied under 
the existing regulations. But in case the nizamut adawlut shall adjudge a 
forfeiture of the offender’s land or lease, they are, previous to ordering such 
judgment to be carried into execution, to transmit their proceedings, with 
those of the magistrate, to the Governor General in Council ; who will finally 
determine whether the judgment of forfeiture shall be put in force, or com- 
muted to a fine, or otherwise ; and who, whenever he may order the land or 
lease of the offender to be forfeited to Government, will at the same time 
cause the necessary instructions for the future disposal of the land, to be con- 
veyed to the collector, through the board of revenue.” 
A further provision in Section 16, of Regulation 14, 1807, that nothing 
therein contained shall preclude the landholders or tehseeldars, in the pro- 
vince of Benares, and in the ceded and conquered provinces within the 
divisions of Bareilly and Benares, from receiving sunnuds and being employed 
as ameens of police, under Regulation 12, 1807, is superseded by Section 6, 
of Regulation 6, 1810; which rescinded such parts of Regulations 12 and 
14, 1807, as related to the appointment of ameens of police. But it may be 
added, that, in Section 16, Regulation 14, 1807, it was provided ‘if, in any 
particular tehseeldaries, estates, or farms, the Governor General in Council, 
on consideration of local or other circumstances, should judge it expedient 
to postpone the introduction of the general system of police established by 
Regulation 14, 1807 ; or any part thereof ; or to grant the full powers of a 
mofussil police darogah to the tehseeldar, landholder, or farmer ; or to com- 
mit the charge of the police to any other person, as a temporary arrange- 
ment ; the same may be directed by an order to the magistrate, communicated 
through the nizamut adawlut.” — 
The police of the jungle mehals, which were formerly included in zillahs 
Beerbhoom, Burdwan, and Midnapore, but were formed into‘a distinct zillah 
by Section 2, of Regulation 18, 1805, having been successfully entrusted to 
the zemindars, or managers of zemindaries, in those mehals, either jointly 
with, or instead of, police darogahs on the part of Government, it was deemed 
proper to enact, in a regulation, the rules experimentally adopted in the 
first instance, with the sanction of Government, for this local police ; and to 
provide for the extension of them, in other districts, as far as might be found 
advisable. The prohibition to landholders in the lower provinces, from en- 
tertaining establishmenis of police officers, was therefore declared by Section 
5, of the regulation above noticed, ‘* not to extend to any district aga : 
the jurisdiction of the magistrate of the jungle mehals, the police of : H a 
has been, or may be, committed to the zemindar, or to the pean of a 
zemindary, either with, or without the co-operation of police daroga S, ap- 
i isl f Regulation 22, 1793.” It was further de- 
pointed under the provisions of Reg 22, ea eins 
clared, in the same section, ** that the prohibition containe it ; . ’ 
Regulation 22, 1793, shall not be decmed applicable to any tancholder, or 
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Section 6. to any farmer or manager of land, whom the Governor General in Council 
mindars and May authorize to entertain an establishment of police officers, whether in 


managers of jungle mehals, or in any other mehal or district whatever.” * 
entrusted with ‘The following rules are prescribed in Section 7, of the regulation above- 


cone of the mentioned, for the zemindars, and managers of zemindaries, entrusted with 


Section. the charge of the police inthe jungle mehals, And the Governor General 


Zemindars to in Council has reserved to himself the power of extending them, in whole, 
receive sun- 


nuds from the OF in part, to any other mehals, the police of which may be entrusted to a 
Aad act: y¢ Zemindar, or other landholder, or to a farmer, or manager of land. 
deprived of ‘* Férst, Zemindars, entrusted with the police, shall receive sunnuds from 
farms. exeept’ the magistrate, under the authority of the Governor General in Council, 
duct, vesting them with the charge of the police in their respective zemindaries, 
bee i are Second. They shall not be deprived of their sunnuds except for misconduct 


ceed in such proved to the satisfaction of the Governor General in Council. Whenever 
What esta. the magistrate shall be of opinion that there is ground for removing a 


blishment of zemindar from the charge of the police, he shall report the same through the 
watchmen to . aa, ) 
be maintained COUrt of nizamut adawlut, for the final determination of Government, in the 


by the zemin- mode prescribed with respect to the police darogahs, by Section 10, Regu- 
List of watch. lation 5, 1804? Third. They shall be required to maintain such establish- 


men andstate- ments of pykes or other watchmen, for the maintenance of the police, within 
ment of their 


allowances to their respective zemindaries, as may be fixed by the magistrate, with the 
be furnished “approbation of the Governor General in Council. Fourth. A list of the 
he: persons so employed, with a statement of the allowance in land, or money, 
cate nigliel received by them respectively, shall be furnished by each zemindar, and shall 
Watchmen be deposited in the office of the magistrate. On the death or removal of any 
and other Po of the persons specified in such lists, the zemindar shall fill up the vacancies, 
subject to ot: but shall immediately report the same to the magistrate. Fifth. The pykes 
en ey and other watchmen, and all persons employed under the zemindar as police 
and how pu- officers, shall be subject to the orders of the magistrate, and be punishable 


riscorguer, for neglect of duty, or other misconduct, either by fine or imprisonment, or 


Millage satel: by removal from office, or otherwise, according to the nature of the offence, 
ject to police’ under the general regulations in force. Sixth. In zemindaries where police 
shoes _ darogahs may have been or may be appointed, under Regulation 22, 1793, 
pointed. _ alll village watchmen, of whatever description, shall also be subject to the 
ea icmp, Orders of the police darogah, as declared in Section 18, of that regulation ; 
port the daro- and the zemindar shall, in all cases, aid and support the darogah in preserving 
eect oll the peace, preventing the commission of crimes, and apprehending offenders, 
Zemindars to Seventh. The zemindars shall be furnished with copies of Regulation 22, 
ipo copies 1798, and any other regulations that may be enacted for the conduct of the 
for conduct of police darogahs; and are required to observe the rules contained in them, as 
vu “"” far as may be practicable, in the discharge of their duties as chief police 
And to observe 

ae same, as 

ti- A ° 

cable. By this provision, and by that before quoted from Section 17, i Saco 14, 


1807, for the divisions of Bareilly and Benares, the Governor General in Council can, 
in all instances, adapt the local police to any circumstances, which may appear to re- 
quire a special deviation from the general rules in force. And the magistrates of the 
above divisions are directed by Section 18, Regulation 14, 1807, to report through 
the courts of circuit and nizamut adawlut, for the information of the Governor General 
in Council, any instances within their respective jurisdictions, in which they may think 
it advisable to adopt any special arrangement; stating fully the circumstances which 
require it, and the particulars of the arrangement proposed.” 

2 The rule here referred to is superseded by the provisions of Sections 6, and 7, 
Regulation 16, 1816, with respect to the removal of police darogahs. But these pro- 
visions do not extend to zemindars entrusted with the police under express authority 
from the Goyernor General in Council. 
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officers." Eighth. The zemindars shall send to the nearest police darogah, To whom per- 
or to the magistrate, or to the nearest military detachment under the com- haied by ae: 
mand of an officer acting in support of the police, (whichever may be Most mindars are to 
convenient) all persons charged with murder, robbery, or other heinous tenty four 
crime, within twenty-four hours after the party may have been apprehended, hours. 
Ninth. The zemindars shall be careful to take security (since aliered 10 Recogni- 
recognizances) from prosecutors and witnesses to appear before the magis. 74)¢¢« to be 
trate on a certain day. Tenth. In complaints for petty assaults, or abusive prosecutor 
language, 


the zemindars may take razeenamahs, as the darogahs are em. 704 witnesses. 
powered to 


n what cases 
twenty-four hours after the accused may have appeared at the zemindar’s 
cutcherry. Eleventh. The zemindars are authorized and required to appre- 
hend all choars, and other plunderers of whatever description, within the 
limits of their own zemindaries, while committing a breach of the peace, or 
passing through their zemindaries after. the commission of such an offence. 
They may also apprehend, without a written charge, all persons found within 
their zemindaries, in the act of committing any heinous crime; or with 
stolen goods in their possession ; or against whom a general hue and cry shall 
have been raised ; and also any notorious robbers, or thieves, or vagrants 
of suspicious character, as described in Section 10, Regulation 22, 1703. 
Twelfth. No zemindar shall summon the ryots of another zemindar. 
Thirteenh. The digwars, pykes, or other police officers of one zemindar, arc 
not subject to the orders of another. But all being employed in the public 
service, for the general protection of the country, and the security of the lives 
and property of its inhabitants, it is expected that whenever there may be 
occasion for their co-operation, and especially when they may be called upon 
by the magistrate, or by any public officer acting on the part of the magistrate, 
they will jointly use their utmost endeavours to pursue and apprehend choars, 
as well as all other plunderers and disturbers of the peace. Fourteenth. No 
zemindar shall send his pykes, or other police officers, within the limits of 
other zemindars, without receiving an express application from the latter for 
the purpose ; or without a special order from the magistrate, or from a pub- 
lic officer, duly authorized, acting for the magistrate. But whenever choars, 
or other plunderers, shall attempt to assemble in any zemindary, or to pass 
through it, for the purpose of plundering another zemindary, or to return 
through it after committing depredations, the zemindar and his police officers 
shall use their utmost endeavours to apprehend the offenders while in his 
zemindary. Should their number or force be such as to require assistance 
for their apprehension, the zemindar shall send immediate information to the 
commanding officer of any military detachment. stationed in the oad 
or to the nearest police station; and also to the magistrate’s cutc ae: 
Fifteenth. Any zemindar who may be convicted of having connived e ‘ ie 
assemblage or passage of choars or other plunderers within the wee : is 
zemindary, and of not attempting to apprehend them, or giving the i. orma- 
tion required in the preceding article ; or who may, in any instance, < con- 
victed of wilful neglect in affording the assistance eae upon ‘ee to 
apprehend plunderers and prevent depredation ; will be liable to Ae ee 
by fine, or imprisonment; or in a heinous case by forfeiture of his land ; 


i i use of Section 33, Regulation 20, 1817, before cited, it is directed, 
that ane eee regulation shall be Focaubed to all zemindars, or ether puna 
or managers of estates, entrusted with the management baa ee : Sane 
mindars, or other landholders, or managers, shall observe the ru = t ae = i is 
for the conduct of the police darogahs, as far as the same may be applic: 


duties as chief police officers.” 
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RESPONSIBILITY OF LANDHOLDERS, &c. 


according to the circumstances of the case, and under the provisions of the 
general regulations in force. The principal and other subordinate officers of 
zemindars, who may be convicted of any of the offences specified, will also 
be liable to the same penalties. Sixteenth. When the magistrate shall be of 
opinion, that an offence of the nature described in the preceding clause is es- 
tablished, he shall record his judgment to that effect, with the punishment he 
may consider adequate to the case ; but previously to carrying the same into 
execution, shall transmit his proceedings to the court of nizamut adawlut, for 
the sentence of that court; and in cases of forfeiture, for the ultimate deter- 
mination of the Governor General in Council, as provided in Clause Third, 
Section 3, Regulation 2, 1797.’ Seventeenth, Any zemindars entrusted 
with the charge of the police, who shall appear to the magistrate to have been 
directly or indirectly concerned in the commission of robbery, either in, or 
out of, the limits of his own zemindary, or to have aided or abetted robbers ; 
or to have received any plundered property from them; will be liable, in 
common with all other landholders, in such cases, under Section 3, Regu- 
lation 22, 1793, to be prosecuted for the crime, before the court of circuit ; 
and on conviction, in addition to the legal punishment, their lands are de- 
clared liable to confiscation, or to be sold for the purpose of making good 
the value of the property plundered, at the discretion of the Governor 
General in Council. Eighteenth. The zemindars shall engage to be respon- 
sible for the amount of all property robbed, or stolen, within their respective 
estates; unless it shall clearly and satisfactorily appear that the robbery or - 
theft, in which such property may have been taken, was not, in any respect, 
owing to their want of care to prevent it, or to a want of vigilance on the part 
of their police officers. Every zemindar entrusted with the charge of thc 
police, shall, previously to receiving his sunnud, execute an engagement to 
the above effect ; and on his refusal to make good the amount of any loss 
sustained by robbery or theft, committed within his zemindary, may be sued 
by the party injured, in the civil court of the zillah, wherein the loss shall 
have been sustained, for recovery of the amount: subject to the general rules 
in force, for the trial, and decision of civil causes. Nineteenth, The zemin- 
dars shall transmit regular information to the magistrate of all occurrences 
relating to the police of their zemindaries, and spall also send the monthly 
reports directed in Section 21, Regulation 22, 1793 ; according to a form to 
be furnished to them by the magistrate for that purpose. Twentieth. All 
reports, letters, and written information, shall be transmitted by the zemindars 
to the magistrate, and all orders and communications shall be issued by the 
magistrate to the zemindars, in the language and character commonly used 
in their respective zemindaries. Twenty-first. In estates, the proprietors of 
which may be disqualified from age, sex, or other cause, the serberakar, or 
manager, is declared eligible for the charge of the police, with the sanction 
of the Governor General in Council; and, if appointed to this trust, shall 
receive a sunnud, execute engagements, and perform all the duties above 
prescribed for a zemindar entrusted with the police; under the stated pro- 
vision and responsibility ; or with such qualification of the latter, as the 
Governor General in Council may, in any instance, specially authorize and 
direct.” 


« This rule is modified in cases of fine by the provisions of Regulation 9, 1808, 
&c. cited in pages 401, to 407. 
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Superintendents of Police. 


The office of superintendent of police for the provinces of Bengal and 


Office of sn- 


Orissa, or more exactly, for the divisions of Calcutta, Dacca, and Moorsheda. Petintendent 


bad, was constituted, on the 28th November, 1808, for the reasons stated in 
the following preamble to Regulation 10, 1808, passed on that date :-— 

** Under the system of police established in the provinces subject to the 
presidency of Fort William, the zillah and city magistrates, with the police 
officers and other persons acting under them respectively, have exclusive au- 
thority, in all matters of police, within their several jurisdictions ; except in 
particular cases, wherein a concurrent authority is specially sanctioned ; and 
with a local exception to the 24 pergunnahs, and parts of the adjacent districts 
in the vicinity of Calcutta, in which the justices of the peace for that city 
have been vested with the powers of magistrates, as stated in the preamble to 
Regulation 7, 1806.' It is however consistent with the practice of other 
governments, that judicious and well concerted measures should occasionally 
be adopted from the capital, in addition to the local administration of the 
police, for the apprehension of public offenders ; and for the maintenance of 
general order and tranquillity throughout the country. By concentrating 
information obtainable from different parts of the country, in a particular 
office at the presidency, a successful plan of operations may be devised and 
executed when the efforts of the local police officers would be unavailing. 
information and measures conducive to the discovery and seizure of the gangs 
of dacoits, which still continue to infest many of the zillahs in the province of 
Bengal, may especially be promoted by the appointment of a superintendent 
of he police. A power, vested in this officer, to act in concert with the 
zillah and city magistrates, or independently of them, as circumstances shall 
direct, may also be usefully employed in the detection and apprehension of 
persons charged with or suspected of other public offences ; and to promote 
this object, it is expedient that he should be one of the justices of the peace 
for the presidency. ‘The Governor General in Council has accordingly 
enacted the following regulation, to be in force as soon as promulgated. 

§ 2. ‘In addition to the persons holding the joint offices of justices of the 
peace for the city of Calcutta, and magistrates of the 24 pergunnahs, but 
whose functions are, for the most part, confined to the city and its suburbs, 
a covenanted servant of the Company shall be appointed to the offices of 
justice of the peace for the city of Calcutta ; magistrate of the 24 pergunnahs ; 
and superintendent of police.” § 3. “ As justice of the peace, he will of 
course be guided by the laws in force for the execution of the duties of that 


' The preamble here referred to is in the following terms:—« With a view of im- 
proving the police in the town and suburbs of Calcutta, it was deemed expedient, in 
the yezr 1800, to constitute the justices of the peace for the town of Calcutta, magis- 
trates of the twenty-four pergunnahs, and parts of the adjacent districts situated within 
the distance of about twenty miles from the town of Calcutta, with the general powers 
vested in the magistrates of the zillahs and cities by Regulation 9, 1793, and by the 
other regulations in force respecting the administration of criminal justice and police. 
The jurisdiction of the court of circuit for the division of Calcutta was at the same 
time reserved, as before, for the trial of all persons committed, or held to bail, by the 
magistrates of the twenty-four pergunnahs, for offences not cognizable by the supreme 
court of judicature. This arrangement has produced the full benefit expected from it, 
in improving the police of the town of Calcutta and its environs. 


3Z 


of police for 
Bengal and 
Orissa, consti- 
tuted by R.10, 
1808. 
Preamble to 
that regula- 
tion. 


Section 2. 

A covenanted 
servant of the 
Company to be 
appointed jus- 
tice of the 
peace for the 
city of Calcut- 
ta, magistrate 
of the 24 per- 
gunnahs, and 
superintend 
ent of police. 
Section 3 

By what laws 
to be guided 
as justice of 
the peace. 


546 SUPERINTENDENTS OF POLICE. 


Section4. office.” § 4. “ As magistrate of the 24 pergunnahs, he shall, with the aid 


And as magis- 


trate of the24 Of two assistants, perform the duties of that office, in conformity with the 
pergunnahs. regulations in force for the guidance of the zillah magistrates.”* § 5. “In 


Jurisdiction of his capacity of superintendent of police, he shall possess a concurrent juris- 
supers. cction with the several zillah and city magistrates in the divisions of Cal- 


Section6.  cutta, Dacca, and Moorshedabad.” § 6. “ The superintendent of police is 
His process d hi d oth in the f ° 
how t be exe. Empowered to execute his warrants, and other process, in the form prescribed 


cuted. by the regulations, either by means of his own officers, or through the local 
eda enos authorities, as he may judge proper. The several zillah and city magistrates, 


under them MG and all persons acting under them, are required to aid and support the officers 
Resistance to Of the superintendent of police in the execution of any warrant or other 


such process process issued by him, under his seal and signature, and resistance to any 
how punish- 


able. process so issued is hereby declared to be punishable, in like manner as pro- 

vided by the regulations for resistance to the process of a zillah or city ma- 
Section 7. —_ gistrate.” § 7. ‘ The Superintendent of police is authorized to correspond, 
sneer naire either publicly or secretly, with the officers of Government in every depart- 


anthorized to ment, upon subjects connected with the discharge of the duty committed to 
correspon 


ci lhaciecrs of Him: and all public officers are directed to furnish the superintendent with 
Government any information they may possess upon such subjects; as well as generally 


in eee)” to co-operate with him and to afford every assistance in their power to enable 
Sections. him to accomplish the objects of his appointment.” § 8. “ The superin- 


To communi- tendent of police shall communicate immediately with the Governor General 
cate immedi- 


ately with Go- in Council, through the secretary in the judicial department, upon all: matters 
vernor Gene connected with his office ; and shall act under such instructions as may, from 
al in Council. ~ 7 . . 9 
time to time, be transmitted for his guidance by the order of Government. 
Sections.  § 9. “ The fs tyme of police shall also be considered under the gene- 


jer general” Tal authority of the court of nizamut adawlut, in all matters relative to the 


authority of police ; and upon any point not expressly provided for by the regulations, 
the nizamut h d f G hall ‘b ided by the i . 
adawlut, in OF by the orders of Government, shall be guided by the instructions of 
mattersof that court.” 

police. 


Pee for The benefits experienced from the appointment of a superintendent of 


appointing » police for the divisions of Calcutta, Dacca, and Moorshedabad, in the appre- 
superintend- hensi f public offend d in th li f the lice; 
ent of police Hension of public offenders, and in the general improvement of the police in 


in thedivisions those divisions, rendering it advisable, that similar arrangements should be 
pga ne adopted in the divisions of Patna, Benares, and Bareilly ; the following rules 
reilly, stated “were enacted for this purpose in Regulation 8, 1810:—§ 2. “ The division 
ete te of Patna is hereby annexed to the jurisdiction of the superintendent of police 
rani ‘ for the divisions of Calcutta, Dacca, and Moorshedabad, who is accordingly 
Jurisdiction of authorized to exercise in the division of Patna, from and after the promul- 
former tper” gation of this regulation, all the powers, duties, and authority, vested in him 
tended to the by Regulation 10, 1808, with regard to the three other divisions.” §3. “A 
division of ~~ separate superintendent of police shall be appointed for the divisions of 


Section 3. Benares and Bareilly, who shall possess concurrent jurisdiction with the several 
Appointment 


' The stationary duties of the magistrate of the 24 pergunnahs being found 
incompatible with a due attainment of the objects proposed by the appointment of a 
superintendent of police, especially in preventing his personal visits to different parts 
of his extensive jurisdiction, (See on this subject, and for further information of the 
origin and deSign of the office of superintendent of police, Mr. Secretary Dowdeswel}’s 
Report on the general state of the police of Bengal, dated 22d September, 1809, and 
printed in the appendix to the Fifth Report of the Select Committee of the House of 
Commons on the affairs of the East India Company, 28th July, 1812 ;) « Such parts of 
Regulation 10, 1808, as enacted that the person, holding the office of superintendent 
of police in the lower provinces, shall be likewise magistrate of the 24 petgunnahs,” 
were rescinded by Section 8, Regulation 14, 1811. 
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zillah magistrates in those divisions, and with the magistrate of the city of 
Benares ; and who shall be competent to exercise all the powers, duties and 
authority in those divisions which are vested by Sections 5, 6, 7, 8, and 9, 
Regulation 10, 1808, and by Section 2, of the present regulation, in the 
superintendent of police in the divisions of Calcutta, Dacca, Moorshedabad, 
and Patna; provided always that the superintendent of police in the divisions 
of Benares and Bareilly, shall be guided by the regulations which have been 
or may be enacted for the internal administration of the said divisions respec- 
tively. The foregoing rule shall be considered to be in force from and after 
the period that the superintendent may be actually appointed by the Governor 
General in Council or Vice President in Council.” § 4, “The primary 
object of the appointment of the two superintendents of police being the 
apprehension of dacoits, cozauks, thugs, budecks, an t 
public offenders, guilty of the commission of robberies and other crimes by 
open violence, the said superintendents shall from time to time proceed into 


the different zillahs, or to any of the cities comprized within the limits of 


their respective jurisdictions, according as they may themselves deem neces- 
sary and proper, or as the Governor General in Council, or Vice President 
in Council, may direct: Provided, however, that nothing contained in this 
section, shall be construed to prevent the superintendents from exercising the 
full powers of their offices throughout the whole extent of their jurisdictions, 
in whatever part of it they may at any time be resident.” § 5. “ It shall be 
the duty of the superintendents to keep themselves constantly informed, by 
communication with the local magistrates, with the darogahs of police, and 
with the zemindars and others, and by every other practicable means of 
enquiry, of the actual state of the police, in the several zillahs and cities, 
comprised within their respective jurisdictions; and submit to Government, 
any information respecting the prevalence of public offences in any of those 
zillahs or cities, or on other points appearing to the superintendents to require 
the interposition of Government.” § 6, “ The magistrates of the several 
zillahs and cities, are hereby enjoined to afford every aid and co-operation 
to the superintendents of police, and to their respective officers, in the dis- 
charge of the duties vested in them; and the different provincial courts are, 
in like manner, required to give every support to the superintendents and 
their officers, which may be consistent with the principles of justice and the 
eneral regulations.” 

The following provisions are enacted in Section 5, of Regulation 3, 1812: 
“ First, The superintendents of police are invested by the existing regu- 
lations with a concurrent jurisdiction with the magistrates of the zillahs and 
cities included within the local limits of the authority of the said superin- 
tendents respectively. It being necessary however to make provision for the 
execution als sentences, which may be passed by the superintendents, on of- 
fenders, in cases in which such sentences cannot conveniently be carried into 
effect under their immediate directions, they are hereby declared competent 
to certify all such sentences to the magistrate of the district in which the 
offence may have been committed ; and the magistrate, to whom such appli- 
cation may be addressed, is hereby authorized and required to carry the sen- 
tence of the superintendent into execution, in the same manner as if it had 
been passed by the magistrate himself. Second. In cases, in which persons 
may be committed or held to bail by the superintendents of police, for trial 
before the courts of circuit, and the said superintendents may not conveniently 
be able to superintend the conduct of such prosecutions themselves, it shall 
be competent for them to certify the order regarding the trial to the magts- 
trate of the district in which the offence maybe alleged to have been com- 
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mitted, and the magistrate, on receipt of such application, shall then-superin. 
tend the conduct of the prosecution before the court of circuit, in the same 
manner as if the accused party had been committed or held to bail by the 
magistrate himself. Third. Provided however, that nothing contained in the 

eceding clauses, shall be construed to prevent the superintendents of police 
rom causing sentences, passed by them under the regulations, being carried 
into effect under their immediate directions, or from superintending the cons 
duct of prosecutions against persons committed or held to bail by them for 
trial before the courts of circuit, in cases in which they may deem it advisable 
to execute those duties themselves.” 

The duties of the two superintendents of police have been further defined 
and enlarged by Regulation 17, 1816 ; which, besides the rules already cited 
from it, relative to the appointment and removal of the native police officers 
by the zillah and city magistrates ; contains the following enactments, ‘* for 
the occasional revision of the regular police and jail establishments ; for the 
due support and regulation of the establishments of chokeedars; and for 
modifying the constitution of the offices of the superintendents of police.’ 

§ 2. ‘ First. A general register of all establishments of police or jail 
guards (whether permanent or temporary) which may be entertained at the 
charge of Government, shall be prepared and kept up by the superintendents 
of police, for their respective divisions, according to such form as may be 
judged most convenient, exhibiting the description, strength, distribution, 
and expense, of all such guards, or establishments, entertained within the 
provinces dependent on the presidency of Fort William. Second. The several 
zillah and city magistrates shall furnish the superintendents of police with 
such information as may be required to enable the superintendents, in con- 
cert with those officers, to enter upon a complete and accurate revision of the 
police and jail establishments of the several zillahs or cities, and to prepare 
and submit to Government, on as reduced a scale as may be practicable, 
without hazard to the public safety, a revised statement of police and -jail 
establishments for each district, comprized within their respective juris. 
dictions.” § 3. “ With a view to the same objects, the superintendents of 
police will hereafter regularly submit to Government, with their annual police 
reports, or as soon after the transmission thereof as may be practicable, an 
abstract statement, exhibiting a comparative view of the strength and expense 
of all descriptions of police or jail establishments entertained, during the two 
preceding years, in the several districts situated within their respective juris- 
dictions, together with a separate address, explanatory, on the one hand, of 
any temporary or local increase in such establishments, which circumstances 
may have rendered necessary, or suggesting, on the other, any further re. 
ductions in the strength of those establishments, which the ameliorated state 
of the police, the progressive introduction of subsidiary police arrangements, 
or other circumstances, may appear to admit.” § 4. “ The superintendents 
of police will also submit to Government an annual report respecting the state 
of all subsidiary police establishments which may have been, or which may 
hereafter be, entertained on the principles of the provisions of Regulation 13, 
of 1813." The local magistrates are strictly enjoined to give the utmost 
attention to the due organization and proper maintenance of such establish. 
ments, in conformity with those provisions, and vigilantly to guard against any 
relaxation of control, either in respect to the conduct of the individuals 
composing such establishments, or of those who may be entrusted with the 


* The provisions of this regulation have been re-enacted, with amendments, in 
Regulation 22, 1816, before cited. 
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vealization and payment of the stipends of the chokeedars ; and it shall be the 
special, duty of the superintendents of police to bring under the notice of the 
local magistrates, and, if necessary, of Government, any material deviation 
from ‘the existing provisions which may prevail, whether partially or other- 
wise, in.respect to those establishments, as well as to offer any suggestions, 
which, fnom experience, may appear calculated to extend and to confirm the 
benefits contemplated by their institution.” § 5. “In order to enable the 
superintendents of police to furnish the annual report to Government, re- 
quired by the preceding sections, the several zillah and city magistrates shall 
supply any information relating to the establishments in question, which the 
Superintendents may require, and shall likewise conform to any suggestions 
of those officers, in respect to the organization and management of the said 
establishments, which may be consistent with the tenor and spirit of the 
regulations,” 

§ 10, ‘* The superintendents of police are hereby declared competent to 
remove or appoint any ministerial native officer employed upon their respec- 
tive establishments, whenever they may see sufhcient cause, and all such ap- 
pointments or removals shall be final.” § 11. “ First. The superintendents 
of police are further declared competent, in the same manner and to the same 
extent as the local magistrates, to impose fines on any cutwal, police darogah, 
or other subordinate officer of the police establishments stationed within the 
limits of their respective jurisdictions. Second. The superintendents of 
police are likewise declared competent to suspend from office any cutwal, 
darogah, or other subordinate officer, of the police establishments of their 
respective jurisdictions, during any enquiry which they may judge proper to 
institute in regard to the conduct of such officers, and also for neglect, or 
failure to furnish information, or to obey orders issued to them by the super- 
intendents of police. Third. Whenever the superintendents of police may 
deem it necessary, in the discharge of their duties, to fine or suspend any of 
the. public officers above specified, they shall communicate an extract from 
their proceedings with a copy of the order passed by them to the local magis- 
trate, who, in pursuance of Clause First, Section 5, Regulation 3, 1812, will 
proceed to realize the fine in the same manner as if it had been imposed by 
the magistrate himself, or to carry into effect the superintendent’s order of 
suspension, and to supply the vacancy occasioned thereby.” § 12. “ First. 
Should the superintendents of police, on visiting any district of their respec- 
tive jurisdictions, deem it advisable to take under their immediate charge, for 
the purpose of exercising temporarily the powers of magistrate, any police 
thannah or thannahs of such district, they will make the necessary application 
for that purpose to the local magistrate, who will comply with all requisitions 
to that effect, from the superintendents of police, without awaiting any spe- 
cific orders from Government, under the provisions of Clause Third, Section 
2, Regulation 16, 1810. Second. In such cases the superintendents of police 
will exercise the same powers as are vested in the magistrates with regard to 
the removal or suspension of any of the police officers attached to the than- 
nahs of which the superintendents may take charge under the foregoing 
clause, and the zillah or city magistrates shall not be considered to be autho- 
rized, without the special sanction of Government, to exercise any concur- 
rent jurisdiction in such thannah or thannahs, except in the cases provided for 
in Section 16, Regulation 22, 1793, Section 15, Regulation 17, 1795, and 
Section 16, Regulation 35, 1803.” § 13. ‘* All correspondence of the zil- 
lah and city magistrates, relative to the strength, distribution, or expense, of 
their police or jail establishments, (whether temporary or permanent) or 
respecting any alteration of police stations, or of their local boundaries, and, 


Section 5. 
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to be supplied 
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superintend- 
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R.17, 1816. 
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ents empower- 
ed to remove 
and appoint 
their own 
officers. 
Section 11. 
Superintend- 
ents of police 
authorized to 
fine police 
officers. 
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conducted generally, all correspondence of those officers with the Government which 
throug e 


rose etre May have reference to arrangements or matters of police, shall hereafter be 


saperated: conducted through the offices of the superintendents of police.” 
ents of police. 


poate ey § 14, * Second.' The zillah and city magistrates shall communicate to the 
Beper be superintendents of police of their respective divisions all instances of convicts 
perintenilants breaking jail, before the expiration of the period of their sentences, as well ag 
of police of every instance in which a prisoner in custody, during examination or commit. 
breaking jail, Ment, for trial, or under requisition of security for good behaviour, may 
cn emedae effect his escape, transmitting, for the information of the superintendents of 
their escape. pOlice, a copy or extract of the proceedings holden by them on such occa- 
And rewards sions, together with information of the measures taken to re-apprehend the 
if necessary. persons who have escaped, stating, at the same time, whether, in their opinion, 

it may be advisable to offer any reward for the re-apprehension of such per- 


Superintend- sons, and if so, the amount of such reward. Third. If the superintendent 
SceuD police of police should be of opinion that the re-apprehension of the offender or 


on receipt of offenders may be effected without the offer of a reward, he will employ, in 
such reports. concert with the local magistrate, the means which he may consider best 
adapted to that purpose ; but should he deem the offer of a reward expedient, 
he will, in like manner, adopt the necessary measures for giving publicity to 
the same ; provided, that whenever the reward proposed to be offered for the 
re-apprehension of any individual, shall exceed the sum of one hundred sicca 
rupees, the sanction of Government shall be previously obtained ; in cases, 
however, in which heinous offenders may have escaped, or on occasions of 
emergency, the magistrates shall exercise a discretion in offering a reward, 
not exceeding the sum of one hundred rupees, reporting the offer for the 
Seetion 15. confirmation of the superintendent of police.” § 15. When a zillah or 
vane, city magistrate shall be of opinion that it is expedient to grant any reward 
ceedinrecom- to a police officer, or other person, for particularly meritorious conduct, or 
mending re” _ for any services rendered to the police, he will state the circumstances, with 
ritorious ser- his sentiments, to the superintendent of police, who, on such occasions, will 
vos exercise the same powers, and proceed in the same manner, as is prescribed 
by the preceding section ; but this rule shall not be construed to preclude 
the courts of circuit and court of nizamut adawlut from the exercise of the 
powers vested in them by Section 18, Regulation 16, 1810, whenever, from 
section 16 24 circumstances which may appear in the progress of a trial, they may 
The revenue consider it expedient to direct or to recommend the payment of any reward, 


authorities to * ey 79 
air ke su. UNder that section. 


perintendence § 16. “* The general superintendence of all lands assigned as endowments 
Cered fo “ne fOr the maintenance of bridges, serays and kuttras, shall remain, as hereto- 


maintenance fore, vested in the board of revenue and board of commissioners; but, 
of bridges, se- 


ayn an. such parts of Regulation 19, 1810, as require that those boards should 


Parts of equ provide, with the sanction of Government, for the due repair and main- 
ation 39, 


rescinded. teMance of public edifices of this description, are hereby rescinded.” 


Section 17. 17. ** First. ° 7 . es 
a aaron: § 17. ‘* First. The superintendents of police shall exercise a general control 


trol over pub- OVer the public roads, bridges, serays and kuttras, within the limits of their 


lic roads, Ac. eo ae ge oe . 
Hie toads, a; respective jurisdictions. Second. Whenever the local magistrates may be of 


superintend- OPinion that any works of the description specified in the preceding clause, 
wise . nls are necessary in the cities or zillahs subject to their authority, they shall com- 


communicate MuMicate their sentiments on the subject to the superintendent of police in 
bilagerietg the lower or western provinces, as the case may be, instead of addressing 


public works 
are consider 


eduecessary.  ? The first clause of this section (which directs the magistrates to submit for the 
‘inspection and orders of the judge of circuit, at the time of sessions, all proceedings 
held by them respecting the escape of prisoners, and conduct of the guards from whose 

custody their escape may be effected) has been already cited in page 416. 
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themselves directly to Government. Third. On receipt of communications 
of the description abovementioned, the superintendents of police shall con. 
sider, not merely the local advantages which may attend the proposed works, 
but .likewise their tendency to facilitate the communication between the 
several districts, and their general utility, whether in the promotion of the 
commercial or common interests of the country at large. Fourth. The su- 
perintendents of police shall likewise ascertain how far the labor of the con- 
victs confined in the several districts within their respective jurisdictions, can 


be employed in the execution of the proposed works, without withdrawing 


them from other works of equal or greater utility. . Fifth. The several zillah 
and city magistrates shall furnish the superintendents of police with such 
information as may be required by those officers in regard to the employ- 
ment of the convicts and the state of the public works.” § 18. ‘* Whenever 
it may be necessary, under the orders of Government, to collect any number 
of convicts together for the execution of public works, and such convicts 
cannot be supplied from the sudder station of the district in which their 
services may be required, the superintendents of police shall make application 
to the court of nizamut adawlut, stating the number of prisoners required, 
the work on which it is proposed that they should be employed, and the dis. 
tricts from which, in their opinion, they can be most conveniently supplied ; 
and the court of nizamut adawlut shall determine on the expediency of the 
removal of the convicts, and issue such instructions on the subject to the 
local magistrates as they may deem proper.” § 19. “ First. In cases in 
which the superintendents of police may be of opinion, whether on consi- 
deration of reports from the local magistrates, or from other sources of in- 
formation, that any public work, of the description specified in Section 17, 
should be undertaken at the expense of Government, they shall ascertain, 
from the local authorities, and, as far as practicable, from professional per- 
sons, the expense to which Government would be subject in the execution of 
the proposed works, and shall submit a full and comprehensive report on the 
subject to Government, containing the necessary information in regard to the 
utility of the work, together with an estimate of the probable expense 
attending its execution. Second. In submitting reports of the above descrip- 
tion, the superintendents of police shall be careful to ascertain whether any 
means can be devised for defraying the expense of the proposed works other- 
wise than from the general funds of Government, and they will refrain from 
recommending any expensive undertakings, except in cases which may pro- 
mise to be attended with more than ordinary convenience and advantage.” 
§ 20. * Nothing in the foregoing rules shall be construed as superseding 
the control exercised by the courts of circuit in regard to the employment 
of the convicts.”’ 

It will be sufficient to add, concerning the office of superintendent of 
police, in the lower and upper provinces respectively, that the objects pro- 
posed by the institution of this office have been accomplished, in an eminent 
degree, by the diligence, activity, and zeal, of the gentlemen selected to fill 
it; and that it has been found especially useful in bringing before the Exe- 
cutive Government more accurate information of the’ prevailing crimes in 
particular districts, as well as of the general state of the police, than could 
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have been otherwise obtained. The anaual reports of the superintendents And on the 


interesting 


are also highly interesting ; and convey to the public authorities in England, oonnal reports 


as well as in India, connected and perspicuous statements of the actual con- 
dition of the country, to which they refer, from year to year; not only with 
respect to the existence of criminal offences, and the success of the measures 
adopted for suppressing them; but also upon many other points relating 
to the general police, and administration of criminal justice. 


furnished by 
the two super- 
intendents. 
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Special Rules concerning Emigranis from foreign countries. 


Preamble to Considerable bodies of persons, being natives of Arracan, and ordinarily 
R. 11, 1812, denominated Muggs, having, from time to time, emigrated from that country, 
grounds of | afd established themselves in that part of the district of Chittagong, which 
that regala- ies contiguous to the Arracan frontier ; and numbers of those persons, 
or of their descendants, abusing the protection which had been afforded 
to them in the British territories, having excited disturbances, and even 
levied war in the country of Arracan, against the Government of Ava 
of which state Arracan is now a dependency; conducting themselves in a 
manner manifestly tending to disturb the relations of amity which subsist be- 
tween the British Government and the Government of Ava; it was, in con- 
sequence, deemed necessary that the Governor General in Council should 
possess legal powers to remove the said bodies of emigrants and their descend- 
ants, from the frontier of the territory of Arracan, or any other bodies of 
aliens or their descendants, from the vicinity of the country, from which they 
may have emigrated ; and likewise to detain in confinement any of those 
persons, or any other individuals, being natives of foreign countries, or their 
descendants, for offences of the above nature, actually committed by them 
in the territories of the state from which they may have emigrated. It was, 
at the same time, judged proper to make provision for the trial of persons 
committing, or aiding in the commission of the said offences ; and the follow. 

ing rules were accordingly enacted in Regulation 11, 1812 :— 
Section 2. 2. “ Whenever the Governor General in Council, upon due investiga- 
tie Garena tion, shall be satisfied, that the emigrants from Arracan, or emigrants from 
General 1» any other state, who may have sought an asylum in the British territories, 
Conne'™ Yor the descendants of any of the said emigrants, shall have abused the pro- 


oider the re 


moval * i tection afforded to them, by attempts to excite disturbances in the state from 
gran Sto auch 


pats of the Which they or their ancestors may have emigrated, it shall be competent to 
country ashe the Governor General in Council to order the removal of those persons, to 


ay dee ; 
most conve such other part or parts of the country, as may be judged most convenient 


ent for their future residence. In like manner it shall be competent to the Go- 
vernor General in Council to order such removal, whenever he may have 
grounds to be satisfied, that the residence of any body of aliens, or their 
sciad descendants, in the vicinity of the frontier of the country from which they or 
such cam their ancestors may have emigrated, is likely to cause any serious misunder- 
giants allow standing between that state and the British Government.” § 3. ‘* When- 


‘t way we ever any body of emigrants, or any individuals belonging to such body, shall 


perty they be ordered to be removed from the part of the country in which they may 
may have ac- 


qied, or Go- have been established, they shall be allowed to dispose of any property which 
vernment may they may have acquired, in such manner as they may judge proper ; pro- 


ordci rcal pro- 


perty not dis- Vided however, that if they shall nevertheless retain the right to any real 
posed of atthe property, at the period of their actual removal, it shall be competent to the 


nod of 1¢- ; : : 

joaval, ta be Governor General in Council to order such property to be sold by public 
sold, and the auction, under the superintendence of the collector of the district. In that 
proceeds to be : 

paid to the Case, the net proceeds of the sale shall be duly paid to the person or persong 
cmgran to whom the said property belonged.” § 4. “ In cases in which the Governor 
The Governor General in Council may, on due enquiry and mature deliberation, be satisfied, 
Canetai in | that either the preservation of the tranquillity of the British territories, or of 


Council may, ue. : ee : 
m certan the dominions of the allies of the British Government, or the maintenance of 


cases, order 


the leaders o the relations of amity subsisting between. the British Government and other 
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states, require that any of the leaders, or other persons of the above descrip. other emi- 
tion, who may have committed the offences mentioned in Section 2, of this 8's to be 

5 ‘ 7 , ppreliended 
regulation, should be placed and detained under restraint, it shall be compe- and kept un- 
tent to the Governor General in Council to order any such persons, having “* 'e#taist. 
committed any of the said offences, but not otherwise, to be apprehended gection 5. 
and committed to confinement at such place and under the custody of such Emigrants or 
public officer, and detained in confinement for such time, as may be ants cies. 
deemed by the Governor General in Council necessary for the public good.”* ‘disturbances 
§ 5. * First. Any persons of the above description, or their descendants, ities oat 
who, while living under the protection of the British Government, shall enter which they 
the country from which they or their ancestors may have emigrated, or any grated, to be 
other foreign country, and shall excite or attempt to excite disturbances in the {ried and if 
said countries, shall be liable to be brought to trial for that offence before the be sentenced 
court of circuit, and if convicted, shall be sentenced to suffer imprisonment iba bali 
for the period of seven years. Second. Any persons, whether native British Any persons. 
subjects, or aliens, who shall furnish emigrants from foreign countries with sists tae 
any assistance, either of men, money, or arms, in prosecution of their attempts tempts to ex- 
to excite disturbances in the country from which they may have emigrated; fine i, 
or in any other country, or shall otherwise aid such aliens in the prosecution ble totrial and 
of their criminal design, shall be liable to be brought to trial for that offence cara ae 
before the court of circuit, and if convicted, shall be sentenced to suffer im- 
prisonment for the term of seven years: provided however, that if the judge Suctsentence. 
of circuit, by whom the case may be tried, shall be of opinion that the punish. gated in ecr- 
ment established by this and the preceding clause, should in any instance be {%"°a#e* but 
mitigated, he shall submit the proceedings held on the trial to the nizamut order passed 
adawlut, who will recommend to the Governor General in Council such flair’ te pre- 
alleviation of the prescribed punishment as they may judge proper: provided clude Govern 
moreover that no sentence or order, which may be passed on the trial of any rae ieee ie 
persons under the provisions of the present regulation, shall be competent, powers vested 
or shall be construed to preclude the Governor General in Council from tina? 
the exercise of the power vested in the Government, by Section 4, of the 


said regulation.” 


Special provisions for confinement of State Prisoners. 


Regulation 3, 1818, on the grounds stated in the following preamble to Provisions tu. 
that regulation, contains special provisions for the confinement of state parperie 
TISONETS, contained in 
<¢ Whereas reasons of state, embracing the due maintenance of the alliances Bretnble to 
formed by the British Government with foreign powers, the preservation of that regula- 

tranquillity in the territories of native princes entitled to its protection, and “°” 
the security of the British dominions from foreign hostility, and from internal 
commotion, occasionally render it necessary to place under personal restraint, 
individuals against whom there may not be sufficient ground to institute any 
judicial apap or when such proceeding may not be adapted to the 
nature of the case, or may for other reasons be unadvisable or improper ; 
and whereas it is fit that, in every case of the nature herein referred to, the 
determination to be taken, should proceed immediately from the authority of 
the Governor General in Council ; and whereas the ends of justice require 


that, when it may be determined that any person shall be placed under per- 
4A 


554 SPECIAL PROVISIONS FOR STATE PRISONERS. 


sonal restraint, otherwise than in pursuance of some judicial proceeding, the 
grounds of such determination should from time-to time come under revision, 
and the person affected thereby should at all times be allowed freely to bring 
to the notice of the Governor General in Council, all circumstances relating 
either to the supposed grounds of such determination, or to the manner in 
which it may be executed ; and whereas the ends of justice also require that 
due attention be paid to the health of every state prisoner confined under this 
regulation, and that suitable provision be made for his support according to 
his rank in life, and to his own wants and those of his family ; and whereas 
the reasons above declared sometimes render it necessary that the estates 
and lands of zemindars, talookdars, and others, situated within the territories 
dependent on the presidency of Fort William, should be attached and placed 
under the temporary management of the revenue authorities, without having 
recourse to any judicial proceeding ; and whereas it is desirable to make such 
legal provisions as may secure from injury the just rights and interests of 
individuals, whose estates may be so attached, under the direct authority of 
Government ; the Vice-President in Council has enacted the following rules, 
which are to take effect throughout the provinces immediately subject 
to the presidency of Fort William, from the date on which they may be 
promulgated.” 
Section 2. § 2. ‘* First. When the reasons stated in the preamble of this regulation 
Mode of pro- may seem to the Governor General in Council to require, that an individual 
placing indivi Should be placed under personal restraint, without any immediate view to 
duals under ylterior proceedings of a judicial nature, a warrant of commitment under the 
state prison- authority of the Governor General in Council, and under the hand of the 
Form of war. Chief Secretary, or of one of the Secretaries to Government, shall be issued 
rant to be is- to the officer in whose custody such person is to be placed. Second. The 
as warrant of commitment shall be in the following form :— 


‘To the (here insert the officer’s designation.) 


“ Whereas the Governor General in Council, for good and suf- 
ficient reasons, has seen fit to determine that (here insert the state 
prisoner’s name) shall be placed under personal restraint at (here 
insert the name of the place), you are hereby required and com- 
manded, in pursuance of that determination, to receive the person 
above named into your custody, and to deal with him in conformity 
to the orders of the Governor General in Council, and the provisions 
of Regulation 3, of 1818. 

‘* Fort William, the 


“« By order of the Governor General in Council; 


ALB 

Sach warrant . e De 
sufticient for Chief Sec. to Govt.” 
the detention 


ili Third. The warrant of commitment shall be sufficient authority for the 


Section, detention of any state prisoner in any fortress, jail, or other place, within the 
Off: hav- S eit : ° “The ogg 
te custody of tezTitories subject to the presidency of Fort William.” § 3, “ Every officer 


state prisoners IN whose custody any state prisoner may be placed, shall, on the ist of Ja- 
be ea nuary and Ist of July of each year, submit a report to the Governor General 


Section 4. in Council, through the Secretary to Government in the political department, 
ied on the conduct, the health, and the comfort, of such state prisoner, in order 
of the ullah or that the Governor General in Council may determine whether the orders for 
rere tebe vi His detention shall continue in force or shall be modified.” § 4, * First, 


ited by the risoner is in the custody of a zi i i 
mete When any state priso custody of a zillah or city magistrate, the 


cuit at the ses. judges of circuit are to visit such state prisoner, on the occasion of the perio- 
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dical sessions, and they are to issue any orders concerning the treatment of 

the state prisoner, which may appear to them advisable, provided they be 

not inconsistent with the orders of the Governor General in Council, issued ‘hose in cus- 
on that head. Second. When any state prisoner is placed in the custody of ‘dy of any 
any public officer not being a zillah or city magistrate, the Governor General officer to be 
in Council will mstruct either the zillah or city magistrate, or the judge of Ml 


circuit, or any other public officer, not being the person in whose custody the nominated. 
prisoner may be placed, to visit such prisoner at stated periods, and to submit Representa- 


a report to Government, regarding the health and treatment of such prisoner.” tons made 
§ 5. “The officer, in whose custody any state prisoner may be placed, is to stners, tc be 


forward, with such observations as may appear Necessary, every representa- See 
tion which such state prisoner may from time to time be desirous of submit- section 6. 


ting to the Governor General in Council.” § 6. “ Every officer in whose Early repot 
to be made to 


custody any state prisoner may be placed, shall, as soon after taking such pri- Government, 


‘ . . regarding the 
soner into his custody as may be practicable, report to the Governor General reac 


in Council, whether the degree of confinement to which he may be subjected, health, and al- 


appears liable to injure his health, and whether the allowance fixed: for his ee 
support, be adequate to the supply of his own wants and those of his family, ners. 
according to their rank in life.” § 7. ‘ Every officer in whose custody any {oction?. 
state prisoner may be placed, shall take care that the allowance fixed for the be duly appro- 


support of such state prisoner, is duly appropriated to that object.” § 8, Biiated. | 


‘ The provisions contained in Sections 3, 4, 5, 6, and 7, of this regulation, The provisi- 
are hereby declared to be applicable to all persons who are now confined as in<$ to7, ap- 


state prisoners under the authority of Government, within the territories sub- plicable to all 
ject to the presidency of Fort William.” § 9. “ Whenever the Governor Ponfned a. 
General in Council, for the reasons declared in the preamble to this regula- state prea: 
tion, shall judge it necessary to attach the estates or lands of any zemindar, Sactina®: 
jageerdar, talookdar, or other person, without any previous decision of a eee 
court of justice, or other judicial proceeding, the grounds on which the reso- lands by the 
lution of Government may have been adopted, and such other information orders of Go- 
connected with the case as may appear essential, shall be communicated, so 
under the hand of one of the Secretaries to Government, to the judge and 

magistrate of the district, in which the lands or estates may be situated, to 

the provincial court of appeal and circuit, and to: the sudder dewanny 

adawlut and nizamut adawlut.” § 10. “ First. The lands or estates which Section 10. 
may be so temporarily attached, shall be held under the management of the ached 4c i 
officers of Government in the revenue department, and the collections shall ek eoder 
be made and adjusted on the same principles as those of other estates ment of ‘the 
held under khas management. Second. Such lands or estates shall not be iM cnaee 
liable to be sold in execution of decrees of the civil courts, or for the realiza- And not liable 
tion of fines or otherwise, during the period in which they may be so ‘ beseld. 
held under attachment. Third. In the cases mentioned in the preceding What arrange: 
clause, the-Government will make such arrangement as may be fair and men ‘ 
equitable for the satisfaction of the decrees of the civil courts.” § 11. instances, 


«“ Whenever the Governor’General in Council shail be of opinion that the Section 11. 
circumstances which rendered the attachment of such estate necessary, have pbice dines 
ceased to operate, and that the management of the estate can be committed *s wert ee 
to the hands of the proprietor without public hazard or inconvenience, the order: the re 
revenue authorities will be directed to release the estate from attachment, [0#¢,01 anes 
to adjust the accounts of the collections, during the period in which they tachment. 
may have been superintended by the officers of Government, and to pay over 

to the proprietor the profits from the estate, which they may have accumu- 


lated during the attachment.” 
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FERRIES. 


Ferries. 


The rules contained in Regulation 19, 1816, ‘‘for the better manage- 
ment of ferries, and for levying a toll on the passage of persons and proper- 
ty over rivers and lakes” having partly in view “the improvement of the 
public resources,” were stated in the third volume of this Analysis, under 
the head of Toll on Canals ; and Ferries. But these rules, in their general 
operation, not having been attended with the advantages contemplated by 
Government in enacting them; and it appearing expedient to restrict the 
interference of the officers of Government, in regard to ferries, to objects 
connected with the maintenance of an efficient police, the safety and conve- 
nience of travellers, and the facility of commercial intercourse; it has been 
deemed proper to place such ferries as may be regulated for these purposes, 
under the exclusive charge of the magistrates and joint magistrates. The 
following rules, which are now in force, were accordingly enacted in Regula- 
tion 6, 1819. 

§ 2. * First. The provisions of Regulation 19, 1816, shall be rescinded, 
and shall cease to have effect from the following dates; viz. 

In those districts in which the Bengal era is current, from the date of the 
promulgation of this regulation. 

In those districts in which the Willaitee era is current, from the commence- 
ment of the ensuing Willaitee year, 1227. 

In those districts in which the Fussily era is current, from the commence- 
ment of the ensuing Fussily year, 1227.” 

Second. From the several dates above specified, the collectors of revenue 
will refrain from arte any interference with the public ferries, the im- 
mediate superintendance of which shall be vested in the magistrates and joint 
magistrates.” § 3. ‘ First. No ferries shall be hereafter considered 
public ferries, except such as may be situated at or near the sudder stations 
of the several magistrates or joint magistrates, or such as may intersect the 
chief military routes, or other much frequented roads, or such as from special 
considerations it may appear advisable to place under the more immediate 
management of the magistrates and joint magistrates. Second. The Govern- 
ment reserves to itself the power of determining from time to time what fer- 
ries shall under the preceding rule, be deemed public ferries, and as such, 
shall be subject to the immediate control of the magistrates and joint magis- 
trates; and no magistrate or joint magistrate shall, without previous autho- 
rity from Government, assume the management of any ferry which may not 
have been let in farm or held khas, or otherwise subjected to assessment by 
the collectors, under the provisions of Regulation 19, 1816. Third. It will 
be the duty of the several magistrates and joint magistrates to prepare lists 
of the ferries which in their judgment should, under the foregoing rules, be 
considered to be public ferries, and transmit them, as soon as prepared, 
through the superintendents of police, for the information and orders of 
Government.” § 4. “ First. The power of appointing proper persons to 
the charge of the public ferries is vested in the magistrates and joint magis. 
trates, who are authorized, from time to time, to issue such orders as they 
may judge expedient, for limiting the rates of toll to be levied at each ferry, for 
regulating the number and description of boats to be maintained, for prevent- 
ing exactions, and generally for promoting the efficiency of the police, and 
the safety and convenience of the community. Second. On proof of any 
wilful breach of those rules, or of other misconduct on the part of the man- 
jecs or other persons in charge of the public ferries, uhe magistrates and joint 
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magistrates are empowered (independently of any punishment, to which the 
parties may subject themselves under the general regulations, ) to remove such 
individuals and to appoint others in their room. Third. The manijees or 
other persons who may be vested with the charge of public ferries, are to 
engage to cross free of toll the troops of Government, with their baggage 
and military stores, as well as all police and other native officers of Govern- 
ment who may be actually employed on the public service.” § 5. “A list of 
all public ferries, bearing the signature of the magistrate or joint magistrate, 
shall be constantly stuck up in some conspicuous place in their cutcherries, 
and in that of the collector of the district, and likewise in the thannah within 
the jurisdiction of which they may be situated.” § 6. ‘* First. Such ferries 
shall exclusively belong to Government, and no person shall be allowed to 
employ a ferry-boat plying for hire at or in their immediate vicinity, without 
the previous sanction of the magistrate or joint magistrate: provided how- 
ever, that due attention shall be paid to all claims for compensation, which 
may be preferred by individuals, for any loss which may be sustained by 
them, in consequence of the extension of the authority of Government to 
ferries hitherto under their private management, and which may not have 
been heretofore let in farm or held khas, or otherwise deemed subject to 
assessment on account of Government. Second. Claims of that nature shall 
be enquired into by the magistrates and joint magistrates, and their opinion 
on the merits of each case, shall be reported through the channel of the 
superintendents of police, for the consideration and orders of Government.” 
§ 7. “ First. In assuming the management of public ferries, the general 
objects of the magistrates and joint magistrates shall be, the maintenance of 
an efficient police, the safety and convenience of travellers, the facility of 
commercial intercourse, and the expeditious transport of troops. For the 
above objects, they shall be careful to provide or cause to be provided safe 
and commodious boat ; they shall fix the rates of toll on a very moderate 
scale, in no case exceeding, without an indispensable necessity, the rates 
which prevailed previous to the enactment of Regulation 19, 181 6; they 
shall adjust the modes of payment so that the tolls may bear as lightly as 
possible on the poorer classes of the community, and by leaving a fair profit 
to the individual who may be chosen for the immediate charge of the ferries, 
they shall endeavour to secure, as far as possible, the services of respectable 
and competent persons. Second. No collections shall be taken on account of 
Government, from the proceeds of any ferry, until the above objects are 
fully secured ; and if in any case there shall remain a clear surplus profit, 
after providing adequately for those purposes, the amount collected shall be 
applied solely to the furtherance of similar objects, such as the repair or con- 
struction of roads, bridges, and drains, the erection of suraees, or other 
works of a like nature. Third. In cases of the latter description, viz. those 
in which the receipts of any ferry shall be sufficient to afford a surplus reve- 
nue as abovementioned, the magistrate or joint magistrate, having previously 
received special authority from Government in that behalf, may and shall 
require the person holding or applying for the charge of the ferry, to enter 
into an engagement of the payment, by monthly or quarterly instalments, of 
such a sum of money as with reference to the estimated surplus, may appear 
justly demandable, without risking the primary objects above indicated ; and 
if any person in charge of a ferry shall refuse to enter into an engagement as 
aforesaid, and shall not assign sufficient cause for such refusal to the satisfac- 
tion of the magistrate or joint magistrate, it shall be competent to such officer, 
to transfer the charge of the ferry to any other respectable and competent 
person: provided however that no person in charge of a ferry who shall 
otherwise conduct himself to the magistrate’s satisfaction, shall be removed 


557 


lic ferries may 
be removed 
from their ai- 
tuations. 
Specification 
of persons to 
be exempted 
from toll. 


Section 5. 
Lists of public 
ferries to be 
stuck up in the 
magistrates’ 
and collectors’ 
cutcherries, 
and in the 
thapnah. 
Section 6. 

The exclusive 
right to public 
ferries belongs 
to Govern- 
ment. 
Proviso, in ca- 
ses of compen- 
sation claimed. 


Such cases to 

be investigat- 

ed and report- 
ed to Govern- 
ment, 


Section 7. 
Specification 
of objects to 
which the ma- 
gistrates and 
joint magis- 
trates are to 
attend, in as- 
suming charge 
of the public 
ferries. 


No collections 
to be made on 
account of Go- 
vernment, un- 
til the objects 
specified in 
the preceding 
clause have 
been attained. 
Surplus collec- 
tions how to be 
appropriated, 
Rule of pro- 
ceeding in ca- 
ses where a 
public ferry 
shall yield a 
surplus reve- 
nue, 

Persons in 
such cases to 
enter into an 
engagement 
for the pay- 
ment of instal- 
ments. 

How the ma- 
gistrate or 
joint magis- 
trate is to pio- 
ceed when the 


558 


person shall 
refuse to enter 
into such an 
engagement. 
The mode of 
paying the col- 
lections realiz- 
ed under this 
Section, to be 
adjusted under 
the orders of 
Government. 
Proviso. 


S« ction 8, 
Security for 
good behavi- 
our to be given 
by persons in 
charge of pub- 
lic ferries, as 
well as for the 
punctual per- 
formance of 
engagements, 
Section 9. 
Persons allow- 
ed to relin- 
quish = the 
charge of fer- 
ries on giving 
ten days’ no- 
tice to the ma- 
gistrate and on 
payment of ar- 
rears. 

Proviso re- 
garding the 
transfer of 
boats. 

Section 30. 
How a magis- 
trate or joint 
magistrate is 
to proceed for 
the recovery of 
the rent ofa 
public ferry 
trom a defaul- 
ter. 

Section 11. 
Persons on re- 
ceiving charge 
of public fer- 
ries to be in- 
formed of' the 
discretion re- 
served to the 
magistrate, for 
reducing tolls, 
or extending 
exemptions. 
Proviso, in 
case a person 
may wish to 
relinquish 
charge. 
Section 12. 
Further provi- 
so in such ca- 
neh. 


Personsunwil- 
ling to pay the 
fixed rent of a 
terry, requir- 
ed, how to pro- 
ceed. 


Such person 
may be remoy- 
ed, should 
their offers be 


FERRIES. 


from his charge under the above rule, excepting at the expiration of the 

Bengal or Fussily year, according to the era current in the province. Fourth. 

The mode in which collections made under this section shall be paid, whe- 

ther into the treasury of the magistrate or collector, or any other public offi- 
cer, shall be determined by the orders of Government, and adjusted with the 

party by the magistrate or joint magistrate, at the time of giving him charge 

of the ferry or ferries entrusted to him: provided however that as a gene- 

ral rule, all persons in charge of ferries subject to the payment of a rent, shall 
on discharging any instalments, receive and be directed to require receipts for 
the amount, which shall be countersigned by an European officer of Govern- 
ment.” § 8 “ The magistrate or joint magistrate shall be competent to 
take security for the good behaviour of persons vested with the charge of 
public ferries, and in the case of persons who may, under the provisions of 
the foregoing section, enter into an engagement for the payment of a yearly 
rent, it shall likewise be competent to the officers aforesaid to require ade- 
quate security for the punctual payment of the amount, as it may become 
due.” § 9. * Any person in charge of a public ferry, whether subject to 
the payment of rent or not, shall be at liberty to relinquish the charge on 
giving ten days’ notice to the magistrate or joint magistrate, and on paying 
any arrears that may be due: provided however, that it shall in such case be 
competent to the magistrates or joint magistrates to require any person who 
may so relinquish the charge of a ferry, or who may be removed from such 
charge, to transfer the boats belonging to the ferry, to the person who may 
be appointed to succeed him, at a fair valuation, or to retain the boats until 
others can be provided, making a suitable compensation to the owner.” 
§ 10. “If any person having charge of a ferry, and subjected to the pay- 
ment of a yearly rent, shall fail to discharge the amount as it may become 
due, he shall be liable to immediaie removal, and the magistrate or joint ma- 
gistrate, after ascertaining the arrear and certifying the default, will proceed 
to the recovery of the amount from the party and his surety, in the manner 
prescribed by Section 7, Regulation 18, 1 817, for the recovery of public 
money embezzled by native officers of the civil and criminal courts; giving at 
the same time a liberal consideration to any pleas which the party may urge 
in explanation of the default.” § 11. ‘* All persons vested with the charge 
of public ferries, whether paying any rent or not, shall on accepting the 
situation, be distinctly apprized, that the magistrates and joint magistrates 
reserve to themselves the power of reducing the rates of toll, or extending 
the exemptions from the payment of it, at such times and in such manner 
as shall appear proper, with a view to the public good: provided however, 
that in the event of any such measures being adopted, the party in charge of 
the ferry may relinquish the charge, and the magistrate shall, in such case, 
purchase from him at a fair valuation, or cause his successor so to purchase, 
all boats belonging to the ferry, with all articles thereunto appertaining.” 
§ 12. ‘ First, Provided also, that whenever a magistrate or joint magistrate 
shall adopt such measures, in regard to any ferry for which a rent shall have 
been required from the person vested with the charge of it; the said magis- 
trate or joint magistrate shall, in communicating his orders to the party afore. 
said, at the same time apprize him, whether he designs to allow any and 
what reduction in the stipulated rent. Second. If the person in charge of 
the ferry shall not be willing or able to pay the rent so fixed by the magis- 
trate or joint magistrate, he shall nevertheless immediately carry the magis- 
trate’s or joint magistrate’s order into effect, and shall state in his reply to 
those orders the amount of rent which he may be willing to continue to dis- 

charge. Should the offer of the party in charge of the ferry appear inade- 

quate, it shall be competent to the magistrate or joint magistrate, to remove 
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him, and to place another person in charge of the ferry, purchasing the boats 
and their appurtenances as aforesaid ; but the person so removed, shall be 
required to pay, for the days during which he may retain charge, subsequent- 
ly to the date'of his reply to the magistrate’s order, a proportionate rent, 
calculated at such rate only as he may have tendered.” § 13. “ First. The 
foregoing rules are intended to apply exclusively to those ferries which may 
be declared to be public ferries; with d to all other ferries, the magis- 
trates and joint magistrates shall not interfere with them, further than may 
be necessary for the general maintenance of the police, and for the safety of 
passengers and property. Second. Provided however, that if any person 
shall be drowned or exposed to imminent danger, or if any property shall be 
lost or damaged by the oversetting or sinking of a ferry boat, and it shall be 
established on enquiry before the magistrate or joint magistrate, that the boat 
was overloaded with passengers, or property, or was insufficiently manned, 
or was out of repair at the time of the accident, the manjee of the ghaut or 
boat, if duly convicted of permitting his boat to be overloaded, or to be in- 
sufficiently manned, or out of repair, shall be liable to such punishment, as 
the magistrate or joint ps, ala may think proper to impose, not exceeding 
imprisonment for six months, or a fine of two hundred rupees.” § 14. An 
annual statement made up to the Ist of January of each year, shall be for- 
warded by the several magistrates and joint magistrates to the superintendents 
of police, exhibiting the number of public ferries in each district, the amount 
of the net assessment realized from such of them as may be subject to assess- 
ment, and the purposes to which the amount so realized may have been 
appropriated under Clause Second, Section 7, of this regulation. In submit- 
ting to Government the results of those statements, the superintendents of 
police will offer any suggestions which may appear to them calculated to fa- 
cilitate or to improve the practical operation of the system.” 
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SINCE the completion of the present volume, the following regulations, The followine 


which are connected with the subjects of it, have been received from India ; 
and are therefore added, with a view to bring up the compilation to as recent 
a period as circumstances admit. The contents of these regulations will also 
be noticed in the Index. 


“ A.D. 1820. REGULATION VII.” 


“© 4 Regulation for altering the punishment and form of trial, in cases 
of Dhurna: passed by the Governor General in Council, on the 8th 
December, 1820.” 


‘¢ The offence denominated Dhurna implies, in its received acceptation, 
the practice of illegal duress by individuals, for the extortion of money, or 
for the recovery of debts without authority from the civil magistrate; and 
also, without such authority, for retaining or recovering the possession of 
land, or for carrying any other point of real, imaginary, or pretended interest 
or right. On the trial of the offence by a court of circuit, the existing regu- 
lations require, that, instead of the futwa of the Mohummudan law officer, 
usual in other trials, a bebusta shall be taken from the pundit of the provin- 
cial court, as to the fact of dhurna (according to the received acceptation) 
being established, or not, by the evidence adduced. But the pundit of the 
provincial court being stationary at the sudder station of the court, this mode 
of trial has been found to be attended with great delay ; as well as otherwise 
unsatisfactory. And it has been ascertained that the act of dhurna is a mis- 
demeanor punishable in Mohummudan law, under the head of zulm, or 
oppression. It having accordingly been deemed advisable, that in trials before 
a court of circuit, for dhurna, a futwa should be given by the Mohummudan 
law officer, as in other trials, in lieu of the bebusta hitherto taken ; and it 
having also been deemed advisable that the magistrates should have power to 
pass sentence in minor cases of the offence of dhurna; and further, that the 
existing penalties annexed to the offence should be revised and simplified ; 
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the following rules have been enacted, to be in force from the date of their 
promulgation, throughout the provinces immediately subject to the presidency 
of Fort William.” 
Section 2. § 2, ‘Sections 11 and 12, Regulation 21, 1795; Regulation 5, 1797; 
Notice of ,. Section 6, Regulation 8, 1799; Sections 9 and 10, Regulation 3, 1804 ; 
ed and such other provisions in the existing regulations, as relate to the offence 
Nugatates Of dhurna, are hereby rescinded.” § 8. “ On a complaint in writing being 
howtoproceed presented to a magistrate against any brahmin, or brahmins, or against any 


ay auuees f other person or persons of whatever description, for sitting dhurna, the ma- 
gistrate, upon oath being made to the truth of the information, shall issue a 
warrant or summons, (as the case may require) under his seal and signature, 
for the apprehension, or appearance before him, of the person or persons 
thus complained against. On the accused being brought befure the magis- 
trate, he shall enquire into the circumstances of the charge, and examine the 
accused and the complainant ; and also such other persons (whose depositions 
are to be taken on oath) as are stated to have any knowledge of the misde- 
meanor alleged; and commit their respective depositions to writing ; and 
after this enquiry, if it shall appear to the magistrate that the misdemeanor 
charged was never committed, or that there is no ground to believe the ac- 
cused to have been concerned in committing it, the magistrate shall cause 
him (or them) to be forthwith discharged; recording his reasons for the 
same. On the contrary, if it shall appear to the magistrate, that the misde- 
meanor was actually committed, and that there are grounds for believing the 
accused to have been concerned in the commission of it; the magistrate shall 
(except in the cases mentioned in Section 7) cause the accused to be com- 
mitted to prison, or held to bail (according as in his discretion he shall judge 
proper) for trial at the next session of the court of circuit ; and shall bind 
over the complainant to appear and carry on the prosecution, and the wit- 
Section 4. nesses to attend and give their evidence.” § 4. “ The trial of persons 
Mode of lal charged with dhurna, shall take place before the court of circuit, in the same 
tore court of mode as is prescribed for other trials by the existing regulations ; and in lieu 
me of the bebusta hitherto taken from the pundit of the provincial court, the 
Mohummudan law officer of the court of circuit shall write his futwa, de- 
claring whether the offence charged is established, or not, against the 
Section 3. accused.” § 5. “ On conviction of the offence of dhurna before a 
What pumsl” Court of circuit, the penalties adjudicable shall be as follow; namely, im- 


went for dhur- 


naadjudicable prisonment in the civil jail for a term not exceeding one year, and fine 
by court of not exceeding one thousand rupees, commutable, if not paid, to further 


Section 6. imprisonment for a term not exceeding one year.” § 6. ‘ Trials held 
Trials for P f ee Pee f dh * 
dburna when Defore a court of circuit in cases of dhurna, shall be referrible to the 


referrible. — nizamut adawlut, or not, according to the rules applicable in other trials,” 

section7.—-§ 7, © It shall be competent to the magistrates, in charges for the offence of 

1" Snes me, dhurna, which they may be of opinion, from the circumstances, do not re. 

guitrates may quire commitment to the court of circuit, to hear the evidence against and 

mito slat. for the accused ; and if they consider the accused to be convicted, to pass 

extent. sentence of fine, not exceeding two hundred rupees; commutable, if not 
ee, imprisonment in the civil jail for a period not exceeding six 
montis. 
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** A.D, 1821. REGULATION 1.” 


“ A Regulation for the appointment of a special commission in the ceded 
and conquered provinces, for the investigation and decision of certain 
claims to recover possession of land illegally or wrongfully disposed of 
by public sale, or lost through private transfers effected by undue 
influence ; and for the correction of the errors, or omissions, of the 
proceedings adopted by the revenue officers in regard to the record and 
recognition of proprietary rights, and the ascertainment of the tenures, 
interests, and privileges, of the agricultural community : passed by the 
Governor General in Council on the 13th of January, 1821.” 


‘< It has appeared that in the first seven or eight years after the acquisition 
of the ceded provinces by the British Government, the native officers of 
Government, their relations, connections, and dependents, taking advantage 
of the novelty of the British rule, of the weakness and ignorance of the 
people, and (in some cases) of the culpable supineness and misconduct of the 
European functionaries under whose authority they were employed, contrived 
by fraudulent and iniquitous practices to acquire very extensive estates in 
several of the provinces in question, more especially in the districts of Alla- 
habad, Cawnpore, and Goruckpore; thus wrongfully depriving of their just 
rights a great number of the ancient land owners, and reducing them and 
their numerous dependents to ruin and misery. These abuses have been 
chiefly practised through the perversion, to the purposes of chicanery and 
fraud, of the rules enacted for the collection of the government revenue, 
more especially the provisions relating to the public sale of land for arrears. 
Under cover of these rules, but contrary to the true intent and meaning of 
the law by which (though a considerable discretion was left to the revenue 
authorities) the measure of a public sale was principally designed for cases of 
embezzlement, contumacy, or fraud, many estates were sold from which no 
balance (or a very trifling balance) was due, or on which the arrear accrued 
without any embezzlement, or wilful default on the part of the sudder mal- 
goozar ; and others were disposed of without an observance of the prescribed 
forms. In several instances too a recourse was had to the measure of a 
public sale without any proper ascertainment of the liability of the pro- 
prietors, or the fact of their being under direct engagements to Government. 
Thus some estates would appear to have been brought to sale for arrears, 
although the parties, responsible to Government for the revenue, held only a 
very limited interest in the mehal sold, or were persons possessing no fixed 
right of property therein, who had been recorded as proprietors and admitted 
to engagements on the faith of fraudulent and abusive statements; and some 
appear to have been sold, of which the tehseeldars had themselves retained 
the immediate management, the ostensible malgoozars being creatures of their 
own, or names purely fictitious being entered on the records. Under such 
circumstances sales were often effected through the misrepresentations of the 
tehseeldars, made in collusion with the recorded malgoozars, for the purpose 
of acquiring for one or other of the parties an ostensible title to the preperty 
by purchase at public sale. In like manner there is reason to believe that 
persons erroneously recorded as the sole proprietors of mehals, in which they 
possessed either no fixed property or a very limited interest, have in several 
instances been induced fraudulently to execute deeds of sale in favor or pub- 
lic officers of Government, their relations or dependents, purporting to cunvey 
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the exclusive property of the lands comprized in the mehal for which they 

were under engagements, and that on the faith of such deeds the purchasers 

have been recorded as the sole proprietors thereof. In almost all these cases, 

the purchasers, whether by public or private sale, taking an illicit advantage 

of the ignorance of the village occupants, and of their unacquaintance with 

the regulations, and the forms of judicial practice, have effected an extensive 

usurpation of private rights, and the consequent annihilation of institutions by 

which the village communities have immemorially been regulated. There is 
reason to believe that the same evils have very generally occurred in all cases 

of sale for the recovery of arrears, even where the transfer of the estate held 
by the alleged defaulter was legal and valid: the purchasers having usually 
claimed to possess the whole of the lands comprized in the mehal sold, 
without being subject to any of the restrictions and conditions arising out of 
private rights, which attached to the estate of the defaulter, and having fre- 
quently succeeded in establishing such claims to an extent not warranted by 
law. Thus in almost every mehal sold in liquidation of arrears of revenue, 
many village zemindars, putteedars and other proprietors, though in no 
degree parties to the engagement of the defaulting malgoozar, and holding 
under tenures of such a nature as not to be affected by the sale of the estate 
possessed by such defaulter, further than that, by such sale, the obligations of 
the under-tenants towards the defaulter are transferred to the purchaser, have 
been deprived of their just rights, and either ousted from the lands, or re- 
duced to the condition of tenants at will. There is further reason to believe, 
that, independently of cases of abusive alienation, the village maliks and others 
have in many cases sustained serious injury, through the insufficiency of the 
enquirics instituted by the revenue officers, in regard to the tenures under 
which land and the rights connected with land are held, and from the errors 
and defects of the public records relating to such matters: that in conse- 
quence of such errors and defects many persons justly entitled to engage in 
chief for the revenue of the lands occupied by them, have been excluded 
from engagements in favor of persons erroneously recorded as proprietors, 


and that the real nature and extent of the interests actually possessed by 


different individuals and classes being ill ascertained and defined, great faci- 
lities have been afforded to chicanery and fraud: which have led, and are 
likely still further to lead, to consequences greatly injurious to individuals, and 
seriously affecting the peace and good order of the country. The persons 
who have suffered by the aforesaid abuses are for the most part poor and 
ignorant men ; unaccustomed, under the former government, to any regular 
system of law; little acquainted with the principles of the British code, or the 
regular forms of British judicial proceedings; incapable of availing themselves 
of the protection it was designed to afford ; and possessing not the means of 
securing the aid of individuals better informed; while those opposed to them 
are for the most part men of wealth and power, who acquired their posses- 
sions through the influence of official station, and by an abusive exercise of 
the authority vested in them as officers of Government, who are well ac- 
quainted with all the forms of law as administered in our courts, and who 
possess ample means of securing the retainers of the adawlut in their service. 
These indeed are themselves generally supposed to be much interested in 
maintaining the sales in question, and in supporting all the claims of the 
purchasers and the sudder malgoozars. Moreover, in all suits brought to 
annul sales made for the recovery of arrears of revenue, the collector on the 
part of Government must, under the existing code, be made one of the 
defendants in the case along with the purchaser, and various other forms 
must be observed, which are likely to defeat the just claims of the ousted 
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proprietors. The prosecution too, in ordinary course.of regular suits in the 
adawlut, necessarily involves considerable delay and expense; requiring, 
besides a long attendance at the court, the payment of various fees, the em. 
ployment of vakeels, and other expenses, which would alone operate greatly 
to prevent the complainants in question from seeking redress in that manner, 
even if the cases were such as fo admit of easy decision by the regular 
tribunals. But the investigation of the abusive alienations and usurpations in 
question will apparently require a thorough research into voluminous and 
complicated revenue accounts, minute local enquiries, and a free and constant 
communication with the parties concerned, and with the local officers: and 
an active enquiry into all the circumstances of the transactions, without re- 
ference to the mere points stated by the plaintiffs; such as the constitution of 
the established courts would not admit of their pursuing. Besides, the exist- 
ing regulations do not vest the civil courts with so extensive a discretion in 
the adjustment of doubtful claims, and in the relief of parties suffering hard- 
ships, as the cases in question appear to demand. Further, the regulations 
applicable to the provinces in question having been necessarily founded on 
incomplete information, are in many respects defective ; so that several points 
requiring a distinct declaration of the views and intentions of the legislature, 
relative to the privileges designed to be vested by a settlement in the sudder 
malgoozar, or conveyed to the purchaser by a public sale, as well as in regard 
to the extent of the authority vested in the revenue officers in deciding on 
the mode in which the public revenue is to be managed or collected, still 
remain to be settled ; and cannot yet be settled by a general legislative enact- 
ment, without risk of error. The proceedings of the established courts must 
necessarily partake of any defects belonging to the law, which it is their duty 
to administer ; and it would be obviously inconsistent with every sound prin- 
ciple to grant a general discretion to those courts to deviate from the law on 
individual views of expediency or justice. The established courts conse- 
quently are not so constituted as to provide an adequate remedy for the evils 
above specified, which can be completely corrected only by a tribunal exer- 
cising a larger discretion, and acting in more immediate communication with 
the Government, than could with propriety be allowed in the case of the 
courts established for the general administration of civil justice. Even too if 
these courts were so constituted as adequately to provide for the trial and 
decision of the cases in question, yet the duty could not be completed by 
them for a long period of time, without an entire interruption of their ordi- 
nary functions ; while the parties injured are equally incapable of supporting 
the expense of a protracted litigation in the adawlut, and of defending them- 
selves in that course of proceeding against the arts and intrigues of their 
powerful adversaries. In consideration of the above circumstances, it has 
appeared to the Governor General in Council to be essentially necessary to 
the ends of justice, that a special commission, with large discretionary powers, 
and with full authority to regulate its proceedings according to the exigencies 
of the cases brought before it, should be constituted for the purpose of inves- 
tigating the cases above described; of restoring to their just rights the zemin- 
dars and other proprietors, who have been wrongfully dispossessed ; of defining 
and fixing the real nature and extent of the interests and title conveyed to 
the purchasers, in cases in which sales may be upheld; of restoring pro- 
prietors whose estates may, in consequence of the errors in the administration 
above noticed, have been transferred to another on account of a trifling 
balance, or for a trifling consideration, making due compensation to the pre- 
sent possessors; of granting redress to persons, who may have lost the posses- 
sion or management of their estates without just cause, under the operation 
of a public sale, or through any act of a revenue officer, or who may have 
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been wrongfully excluded from engagements with Government, and of 
making an equitable adjustment of doubtful claims ; including the relinquish- 
ment, upon due compensation, of rights acquired or held under the strict 
operation of the law, by means inconsistent with equity and justice, or 
involving excessive hardship to the sufferers. ‘The following rules have 
accordingly been enacted, to be in force from the period of their pro- 
mulgation.” 

§ 2. ‘A special commission, consisting of one or more members, as the 
Governor General in Council may determine, shall be constituted for the 
purposes described in the preamble to this regulation, to be denominated the 
Mofussil Special Commission acting under the provisions of Regulation 1, 
1821.” § 3. * First. The said commission shall receive, investigate, and 
determine, all claims to recover possession of land, lying within such limits as 
the Governor General in Council may from time to time appoint, which may 
have been lost through public sales made in liquidation of arrears of revenue, 
or through private transfers ; such sales and transfers having been effected by 
the undue influence of a public officer, from the period of the cession or 
conquest (according as the lands may be situate within the ceded or within 
the conquered provinces) and the expiration of the Fusslee year 1217, cor- 


In what cases responding with the 13th September, 1810. Second. In cases of estates, 
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disposed of by a public sale for arrears of revenue, if it shall appear to the 
commission, after due enquiry, made in the manner hereinafter specified, that 
no part of the balance for which the sale may have been advertised, or the 
interest payable thereon, was due at the time of the mehal being sold, #. e. the 
lot being knocked down, or that the amount so due was inconsiderable, or 
that the amount due was not regularly demanded, or that the arrear did not 
originate in any fault or neglect of the defaulter, or that the defaulter had 
not sufficient opportunity of payment given to him before the sale, or that 
sufficient authority for the sale was not received from Government, or the 
board, as the case may be; or that regular notice of the intended sale was not 
given to the proprietors and to the community, or that the sale was not made 
according to the regulations at the time and place advertised, and with due 
publicity and full freedom, or that the purchaser was an officer on the col- 
lector’s establishment, or in any way employed in the collection of the public 
revenue within the district, or in the private service of the collector, or the 
surety of such officer, or a relation, dependent, or connection of such officer 
or surety, or that the estate was purchased in a fictitious name, or that the 
price paid was greatly inadequate, or generally that the sale was oppressive 
and produced by undue influence, or that an undue advantage was in any 
respect taken of the ignorance of the persons whose estate may have been 
sold; in all and each of these cases it shall and may be lawful for the afore- 
said commission to pass judgment, annulling the sale, and directing the re- 
storation of the original proprietors, or such of them as may have lost pos- 
session under the operation of the sale, or of their representatives. Third. It 
shall likewise be competent to the commission to annul private transfers, 
whether effected by sale, gift, renunciation, or whatever mode of conveyance, 
in cases in which they shall see reasonable ground for believing that the pur- 
chase or acquisition was effected by violence, extortion, or oppression ; or by 
undue influence of any officer of Government in whatever department, in the 
district within which the land transferred may be situated, or of the surety of 
such officer, or of any relation, connection, or dependent of such officer or 
surety ; or that any fraud was practised by the purchaser, or undue advantage 
taken by him of the ignorance or fears of the seller. Fourth. It will further 
be competent to the commission, in cases of mortgage, trust, or other limited 
or conditional assignment, to restore the assigner to his lands on any of the 
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rounds specified above, as reasons for annulling private transfers, or on sime 
eae ng period of the assignment has ecard: or that it is otherwise ratered to. 
justly redeemable, or that the original consideration for which it was made is °°****° 
greatly inadequate, compared with the advantage derived by the assignee, 
Fifth. The commission aforesaid shall further be competent to receive, in- 1, what cases 
vestigate, and determine all claims for the recovery of lands belonging to a the special 
mehal, the interests of the sudder malgoozar of which may have been dis- may investi 
posed of by public sale, or by private transfer, or assignment, within the period aati 
specified in the first clause of this section, or for the recovery of any interest rights and in- 
in such lands, or the rent or produce thereof; and if it shall appear that the ‘Fest* of 
claimant was in possession of the property claimed by him at the time of the duals may" 
said sale or transfer, and that the said sale or transfer was invalid, or that, allel phe 
though valid, it did not legally divest the claimant of the rights and interests mehal by the 
possessed by him at the period aforesaid, and that he has not subsequently tye,qruncr? 
been divested of those rights and interests in a legal manner, that is to say, oftheinterests 
by some judicial award, or some voluntary act of the party involving the oe 
transfer, renunciation, or relinquishment of his rights and interests, or that it such mebal. 
would involve excessive hardship to the party, or be inconsistent with equity 
and justice to maintain the award or act by which he may have been divested 
of the rights and interests possessed by him as above ; then and in that case 
it shall and may be lawful for the commission to adjudge the claimant 
to be restored to the lands or other property claimed by him, or to any 
portion thereof to which he may appear to be entitled, and to define 
and declare the conditions on which he is to hold such lands or property. 
Sixth. It shall likewise be competent to the commission to receive, investi- Special com- 
gate, and determine, all claims for the recovery of lands, or rights connected mission fur- 
with land, the possession of which may have been lost, without just cause, ered to ee 
through or in immediate consequence of any act done, or record prepared, fisete claims 
filed, or authenticated, by a revenue officer, within the period above specified, ry of land or 
and to restore the claimants to the possession of any lands, or rights connect- "istts con. 
ed with lands, which they may have lost in the manner aforesaid. It shall land, the pos- 
also be competent to the commission to receive, investigate, and determine ¥i"\)" eel 
all claims to be admitted to engage in chief with Government, which may be have been lost 
preferred by persons aggrieved by any act done, or proceeding held, by a “ithout Just 
revenue officer, within the aforesaid period, relative to the recognition of pro- sequence of 
prietary rights, and the admission of parties to engagements with Govern- pce 
ment ; and if it shall appear that the decision of the revenue authorities, in of revenue 
regard to the recognition of a proprietary title to any mehal or portion of a 
mehal, or the selection of the party admitted to engage, was erroneous or im- 
proper, it shall be competent to the commission to reverse or modify the 
orders passed by the revenue authorities, and to restore to the management 
of the mehal any person or persons, who may appear best entitled to engage 
directly with Government. Seventh. On adjudging the restoration of any In cases ad- 
person to the possession or management of the lands claimed by him, the Judged by the 
commission will invariably declare, as distinctly as possible, the nature and tnnslois the 
extent of the interests vested in such claimant, with a view to the restoration ‘sterests vest- 
and future security of subordinate tenures ; and in all cases in which the claimants to 
commission may investigate and determine claims to land, or rights connected beJtistinetly 
with land, under the rules contained in the preceding sections, it shall and As welt as the 
may be lawful for them to cause the names of all persons found in the ond interests of in- 
fide possession of the land in dispute, or of land included in the same mehal possession of 
with the lands in dispute, or enjoying the rents or produce thereof, under a Te landia dis 
title of hereditary property, to be entered on the public records, and to define and included 
and declare the extent of the interest, and the conditions of the tenures pos- im the same 


sessed by such proprietor, as far as the same may be duly ascertained, and * 
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similarly to declare the nature and extent of the tenures and interests of all 
persons occupying the land in dispute, or lands belonging to the same mehal. 
The operation Eighth. The operation of the foregoing clauses shall not be confined to cases 
of the forego in which lands or rights connected with land sold, transferred, alienated, or 
tended to per- usurped, as above, may be held by the person originally benefitting by the 
sons holding gale, transfer, alienation, or usurpation ; but shall equally extend to those in 
derived from which the said lands or rights may be held under a title derived from such 
the perience’ person : provided, of course, that in cases in which it may appear that the 
fitting by the person so holding under a derivative title was in no, degree concerned in, or 


fer" 4" Cognizant of, the original wrong—the claims of such person to compensation 
Pyoviso. for any loss he may sustain under the operation of the present regulation, 


Section4. Shall be held entitled to a very liberal consideration.” § 4. “ First. In all 
In what cases. cases whatsoever of the description specified in the preceding section, in 
the commis- ° . p . : ° 
sion aretoen- Which it may appear to it to be clearly equitable to afford the claimant relief, 
deavour toef- though not entitled to a remedy under the existing law, or in which the 
fect a compro- ; ° oe ° 
mise between points at issue may be doubtful, and the means of arriving at a satisfactory 
paren, conclusion may not exist, it shall be competent to the commission to interpose 
its authority, to induce the parties to compromise their contested claims, or 
such interposition failing, to make such award relative to the rights and inter- 
ests of the parties, as equity and good conscience shall appear to them, upon 
Compensation full consideration of all circumstances, to warrant and require. Second. In 
to be awarded cases in which the commission may deprive any person of rights legally vest- 
bY oniompat ed in him, under the existing code, or may make award upon doubtful claims, 
cases. or in which the title of any person, though invalid, may have been acquired 
by him bond fide under an express or implied assurance of its validity on the 
part of the board, the collector, or judge of the district, it shall be competent 
to the commission to adjudge compensation in money from the treasury of 
Proviso. Government: provided however, that in cases in which the compensation 
assigned to any individual shall exceed the sum of rupees one thousand, the 
sanction of Government shall be necessary to authorize the disbursement.” 
Sections, 9 5: ‘ First. The commission shall be competent to take cognizance of 
The jurisdic- cases of the nature above described, relating to lands within the districts or 
toe rate portions of districts to which its jurisdiction may extend, although the same 


attertcd to may have been finally decided in the courts of judicature ; and likewise to 
decided by the Yecal all such cases, relating to such lands, as may now be pending, or may 


aes of Ait hereafter be instituted in the said courts, either on the application O the par- 
pending be- ties, or of its own motion; and the said courts shall, on application of the 
fore them. — commission, transmit to it all the proceedings and papers relating to suits so 
Local jurisdie. Temoved. Second. The jurisdiction of the commission shall extend to such 


tian of the districts or portions of districts, and for such periods as the Governor Gene- 
be from time Fal in Council may from time to time direct : notice of the orders of Govern- 


to time fixed ment vesting the commission with local jurisdiction, or withdrawing jurisdic- 
ner General tion given, to be published by proclamation within the several pergunnahs 


in Council, _ to which they may relate, and to be communicated through the sudder de- 
the samehow Wanny adawlut to the provincial and zillah courts concerned. Third. When- 
a Lp ever any of the said courts shall be apprized, in the manner aforesaid, of the 
tice how to appointment of the commission to exercise the aforesaid powers within any 
proceed in _zillah or other local division, they shall forthwith stay all proceedings in cases 
them which Of the description above specified, and shall not proceed to the investigation 
ber Bae ye ordecision of any such case, until they shall either receive intimation from 
commission. the commission that it is not its intention to take cognizance of it, or until 

they shall be apprized by Government that the local jurisdiction of the com- 
Commission mission has ceased. Jourth. When any suit may be removed by the com- 
ark citstow Mission from the court in which it may be pending, the price of the stampt 


to be disposed paper used for the plaint or petition of appeal in lieu of the fee payable by 
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the plaintiff of appellant, on the institution of the suit or appeal, shall be 
returned to the party by whom the amount may have been disbursed ; and 
the commission, on deciding the suit, shall determine the amount of remune- 
‘ration to be assighed to the vakeels who may- have been employed by the 
partiés in conducting the suit; and any sums which may have been received 
by the treasurer of the court, on account of the vakeel’s fees, shall be kept in 
deposit until the determination of the commission shall be madé known to the 
court, which shall and may pay the amount awarded by the commission to 
the vakeels, out of sums deposited by the parties employing them.” § 6, 
“¢ First. The commission shall determine, subject to the orders of Govern- 
ment, or of such other authority as the Governor General in Council may 
direct, its own form of proceeding, the nature of the pleadings, the mode in 
which they are to be conducted, the paper (stampt or unstampt) to be used, 
the fees to be levied, and generally the rules of practice to be followed. 
Second. All processes issued by the commission shall be enforced in the 
same manner and under the same penalties for disobedience or resistance as 
processes of zillah courts; and all powers possessed by the zillah courts, in 
regard to contempts, the summoning and examination of witnesses, and the 
administration of oaths, shall be vested in the commission ; from whose order, 
in regard to such matters, no appeal shall lie, except to the sudder commis- 
sion hereinafter mentioned. Third. The commission shall be competent 
either to execute its own decisions, with the same powers and authority as 
are vested in the zillah courts; or to require the zillah courts to give effect to 
such decisions, in like manner as they are required to execute the decrees 
passed by the provincial courts, or the sudder dewanny adawlut. Fourth. 
The several rules and provisions contained in the existing regulations, relative 
to the native officers belonging to the zillah courts, shall be applicable to the 
native officers attached to the said commission, except in cases in which the 
said commission may, with the sanction of the sudder commission hereinafter 
mentioned, or of the Governor General in Council, otherwise specially direct. 
Fifth. Any person giving a false deposition, whether upon oath or huluf 
namah, relative to any suit or matter depending before the commission, and 
upon a point material to the issue thereof, shall be held and considered guilty 
of perjury, and shall be liable to the penalties prescribed for that offence in 
the regulations; and any person causing or procuring another’ person to 
commit the offence of perjury as above described, shall be held to be guilty 
of subornation of perjury, and punishable under the provisions of the afore- 
said regulations. Sixth. The commission shall be competent to commit 
persons guilty of the said offences for trial before the court of circuit, and 
any magistrate receiving a roobukaree from the commission, containing an 
order for the commitment of such offenders, shall proceed to give it effect, 
in like manner as if the commitment were made by himself.” § 7. ‘It shall 
be the duty of the courts and of the collectors to afford the commission every 
aid and zireation that it may require ; to serve all processes issued by the 
commission, which that authority may desire to have served by them, in like 
manner as if they were issued by themselves ; to prepare and transmit to the 
commission such lists of the cases decided by, or ae before, them as the 
commission may see occasion to call for ; and to furnish all papers and docu- 
ments which tle commission may wish to examine.” § 8. ‘If any doubt 
shall arise in regard to the course of proceeding to be followed by the esta- 
blished courts, relatively to any suit or other matter of the nature of those 
cognizable by the aforesaid commission, or on any point connected therewith, 
it shall and may be lawful for the sudder dewanny adawlut to determine the 
question, subject to the final orders of the Governor General in Council, to 
whom the sudder dewanny adawlut shall report the circumstances of any cases 
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Section9. Of that nature that may arise.””’ § 9. “ The commission shall and may exer- 
Powers of the cise, within the sphere of their jurisdiction, the same powers and authority 
over canoon- OVer Canoongoes, putwarries, and other mofussil officers of account, as the col- 
goes and mo- Jectors and courts are now authorized to exercise.” § 10. ‘* First. A com-' 
ussil offieers =, ° . ° o 6 ° 
ofaccount. mission, to be denominated the sudder or chief special commission acting under 
Section 10. the provisions of Regulation !, 1821, shall be constituted for the purpose of 
mission tobe superintending the proceedings of the aforesaid mofussil commission, and for 
constituted: reviewing the decisions passed by it. Second. The sudder commission shall 
fanctions of consist of two or more such ‘officers as the Governor General in Council may 
nission, from time to time appoint, and shall, besides the powers exclusively belonging 
to them, possess and exercise all the powers and authority vested in the mo- 
fussil commission. The mofussil commission shall be guided by the instruc- 
tions and orders of the sudder commission, in like manner as the courts of 
appeal and zillah courts are guided by the directions of the sudder dewanny 
adawlut ; and the said sudder commission shall further have the power of 
issuing special instructions to the mofussil commission, in regard to the inves- 
a Sr of cases pending before the latter, whenever, from the representation 
of the parties or otherwise, they may consider such a measure to be expedient 
4n decisions OF proper. Third. All decisions passed by the mofussil commission shall be 
of mofassll reported to the sudder commission, in such manner and form as the latter 
be reported to May direct, or as the Governor General in Council may prescribe; and it 
the sna shall be competent to the sudder commission, in considering the reports so 
and the latter furnished, to call for the proceedings held by the mofussil commission in any 
empowered to case, and to revise, modify, or annul any order or decision which the mofussil 
revise, modify, oe ° . : 
o annul such’ COMMmission may have passed or made. Fourth. In cases in which either of 
decisions. | the parties may be dissatisfied with the decision passed by the mofussil com- 
arties dissa- . ! ° Sos 
tistied with de. Mission, and may desire to appeal to the sudder commission, the whole of the 
cisions ofmo- proceedings held by the former shall be certified to the latter ; who will 
ussil commis- ° ° < > 
sion may ap- call for such further information and direct such further proceedings to be 
peal to the held, as they may judge necessary or proper. In such cases it shall rest with 
mission. the mofussil commission to determine, subject to any orders which they ma 
receive from the sudder commission, whether they shall carry their decision 
into immediate effect, or await the result of the reference to the superior tri- 
ineasea ofa Dunal. Fifth. In cases in which the members of the mofussil commission, 
inflerence of when consisting of two or more members, may not agree in opinion as to the 
riven the decision or award to be passed or made in any case, they shall certify to the 


members of sudder commussion the whole of the proceedings held by them ; each member 
rammission, a at the same time separately recording his judgment and the grounds of it; 


reference to and similarly when any difference of opinion shall occur, in regard to the de- 
the sadder termination of any matter connected with or belonging to any case, pending 


commission. before or decided by the said commission, a reference shall be made to the 

sudder commission ; and the mofussil commission shall be guided by the direc- 
Cases of pecn- tions which it may receive from the said sudder commission. Sizrth. It shall 
ev aieoe ,. likewise be the duty of the mofussil commission to certify to the sudder com- 
ified to the mission any cases of peculiar importance and difficulty, in which it may be 
Recital om- desirous of obtaining a decision by the superior tribunal. But in all such 

cases the mofussil commission shall in the first instance record their own opi- 
Who will in nion on the merits of the case, and distinctly declare the judgment which they 
ete the, may think ought to be passed. Seventh. In cases certified to the sudder 
same manner Commission, under the provisions contained in the two preceding clauses, the 
‘gutarly,  Sudder commission shall proceed in the same manner as in cases brought regu- 
brought be- Jarly in appeal before them ; but no decision or award shall be passed or made 
ea "in such cases by the mofussil commission, unless under instructions in that 
Provisign for behalf from the sudder commission. Eighth. Ifin any case the members of 


cases in which 


the sudder the sudder commission shall not agree in opinion as to the decision, award, or 


‘ ommission 
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order to be passed or made, and the voices on each side shall be equal, the may not agrec 
commission shall suspend its decision and report the circumstance to Govern- " Liens and 
ment; and it shall in such cases be competent to the Governor General in voices on. ‘ 
Canneil tn annnint ane ar mare tamnnrary mamhare af tha sammiceinn fru “eee ade Mas 
the determination of the question in dispute. Where a majority of the com. 
mission shall concur in one opinion, the decree, award, or order, shall be made 

according to the resolution of such majority, and shall have the same force 

and effect as if made by all the members conjointly.” § 11. ‘* First. The section 11. 
decisions of the mofussil commission, unless revised and altered by the sudder a ire cases 
cominission under the rule contained in the third clause of the preceding sec- the mofusells, 
tion, or appealed to the sudder commission within the period of six months formmistion to 
from the time of its being passed, or such further period as may be fixed by 
that authority, subject to the orders of the Governor General in Council, shail 

be final. Second. In cases which, if decided by the sudder dewanny adawlut, In what cases 
would be appealable to his Majesty the King in Council, a similar appeal will lie taapney eo 
from the decisions or awards of the sudder commission ; and the same rules the decisions 
and regulations as are or may be applicable to all appeals from the aforesaid cousin 3 
court, shall be applicable to all appeals from the decisions or awards of the re Majesty an 
said commission: provided however that all decisions passed, or awards Proviso. 
made, by the sudder commission, shall be immediately executed and en- 

forced, notwithstanding the institution of such an appeal. All decisions and 

awards passed by the sudder commission shall be final, unless regularly ap- 

pealed to his Majesty in Council. Third. The said commissions, and each Questions cou- 
of them, shall, in all cases received or investigated by them respectively, be crab 
competent to determine all pleas or questions touching their jurisdiction, in tion’ of the 
the same manner, and with the same powers, as they are or may be autho. fomuussions 
rized to determine on the merits of cases, of which the cognizance is ex- termined. 
pressly vested in them, any thing in the existing regulations to the contrary 
notwithstanding ; and no exception shall be taken to any decision or award 

passed or made by the said commissions, or either of them, on the ground 

that the case in or concerning which such decision or award may have been 

passed or made, was not regularly within the cognizance of the commission 

by which it was passed or made, or on any plea or pretext whatsoever, saving 

and except by the sudder commission, in cases appealed or certified to it from 

the mofussil commission, or by his Majesty the King in Council in cases Courts of jus- 
appealable to that authority ; nor shall any court of judicature interrupt or act ae in- 
stay any proceeding of the said commissions, or either of them, in any cases the proceed.” 
received, investigated, or determined by them respectively.” § 12. © First. i of the 
The sudder and mofussil commissions shall, where not otherwise specially Section 13. 
directed, be guided generally by the principles and spirit of the existing The comm. 
regulations, or where those may not be applicable, by equity and good con- guided gen. 
science. Second. Provided also that it shall and may be lawful for the said Faly py ihe, 
commissions, and each of them, to propose regulations regarding any matters the regula- 
coming within their cognizance, in the manner prescribed for the courts of (0. ..i0n. 
judicature ; and if any provision in the existing regulations applicable to any may propose 
case depending before the mofussil or sudder commission, shall appear to fiom, cf may 
them, or either of them, to be inequitable or improper, it shall be competent submit rules 
to the commission before which the case may be depending, to stay its balan a Ke 
proceedings, for the purpose of submitting a draft of such rules as may ap- ex1sting code 
pear necessary for the amendment of the existing code: and to await the nected with — 
result of the reference, and finally to proceed in and determine the case fhe duties en- 
according to the law, as ultimately declared or enacted: making of course them. 

due compensation to any one whose rights under the existing law may be Path tp be | 
affected by their decision. Third. Before entering on the performance of members of 


their functions, the members of the said commissions shall bind themselves to the commis- 
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the faithful discharge of the duties entrusted to them, by a solemn oath, in 
such form, and to be taken before such person or persons, as the Governor 
General in Council may direct.” 


“ A.D. 1821. REGULATION IL” 


“ A Regulation for increasing the powers of moonsiffs ; for extending, in 
special cases, the powers of sudder ameens in the trial and decision of 
civil suits ; and for authorizing the zillah and city registers, and sudder 
ameens, to discharge certain additional duties under the direction of the 
zillah and city judges ; for providing for an increase in the number of 
moonsiffs when necessary ; and for authorizing sudder ameens to hold 
their cutcherries at any place where there may be a register holding his 
court at a distance from the fired station of the judge and magistrate ; 
also for amending the rules at present in force for the institution of 
suits connected with the local jurisdiction of such registers ; for rescind- 
ing such parts of the existing regulations as authorise the registers of 
civil courts to receive a proportion of the institution fees on suits which 
may be referred to them for decision ; for altering, in certain cases, 
the rule at present in force for the execution of decrees of the pro- 
vincial courts in original suits, and of the decrees of the court of sudder 
dewanny adawlut on appeals from such decrees; and for abolishing the 
office of register of the provincial courts of appeal and circuit: passed 
by the Governor General in Council on the 19th of January, 1821.” 


‘¢ Whereas from the contracted powers exercised by the subordinate 
judicial officers, European and Native, under the existing regulations, a much 
larger proportion of business devolves on the zillah and city judges than can 
properly be discharged by them; and whereas the relieving them from part 
of that business, by increasing the powers of the registers, sudder ameens, 
and moonsiffs, will tend to expedite the general administration of justice ; 
and whereas it has become necessary to provide for an increase in the number 
of moonsiffs, in consequence of the number prescribed by the regulations, of 
one to each thannah jurisdiction, having been. found in some places insuf- 
ficient; and whereas great inconvenience is experienced from the want of 
sudder ameens at those places where registers are permanently fixed at a 
distance from the sudder station, as well as from the said registers not being 
vested with powers to admit suits arising within the limits of their local juris- 
dictions ; and whereas it is expedient, with a view to afford still further relief 
to the judges of the zillah and city courts held at the same place with the 
provincial courts, that the provincial courts should execute their own decrees 
in original suits, and the decrees of the sudder dewanny adawlut in appeals 
from such original suits, within the local limits of the jurisdiction of the afore- 
said judges; and whereas it is also expedient that the judges of the zillah 
and city courts should be empowered to refer summary suits to any amount, 
for the recovery of arrears of rent, and for possession of land, crops, and 
other property, in cases of forcible dispossession, to such of their registers as 
may be vested with any of the special powers specified in Regulation 24, 
1814; and whereas it is also expedient to substitute a fixed allowance in lieu 
of the fees hitherto granted to the registers of zillah and city courts on the 
decision of civil suits, and to abolish the office of register to the provincial 
courts of appeal and circuit ; the following rules have been enacted, to be in 
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force from the date of their oes throughout the territories subject 
the presidency of Fort William.” 

. § 9, ¢ If the civil business within the limits of a thannah cannot conveni- 
ently be discharged by one moonsiff, as prescribed by Section 6, Regulation 
23, 1814, the provincial courts are hereby authorized, on the recommendation 
of the city or zillah judge, to augment, from time to time, the number of 
those officers as circumstances may require.” § 3. “ First, Persons invested 
with the powers of moonsiffs are authorized to receive, try, and determine, all 
suits preferred to them against any native inhabitant of their respective jurisdic- 
tions, for money or other personal property, not exceeding in amount or value 
the sum of one hundred and fifty sicca rupees ; provided the cause of action 
shall have arisen within the period of three years previously to the institution 
of the suit, and that the claim include the whole amount of the demand arising 
from such cause of action, and that the claim be really as prescribed in Clause 
First, Section 18, Regulation 23, 1814, for money due, or for personal pro- 
perty, or for the value of such property, and be not for damages on account 
of alleged personal injuries, or for personal damages of whatever nature. 
Second. The prohibitions contained in the second and third clauses of Settion 
13, Regulation 23, 1814, are hereby declared applicable to the suits above- 
mentioned. Third. In suits instituted before the moonsiffs under the fore- 
going clause, stamp duties shall be levied in conformity with the provisions 
contained in Section 70, Regulation 28, 1814; and the compensation to 
which the moonsiffs shall be entitled for their trouble in the trial of such 
suits, shall be adjusted in conformity to the tules contained in Section 49, 
of the same regulation. ‘Fourth. The provisions contained in the existing 
regulations relative to the trial and decision of suits already cognizable by 
the moonsiffs, are hereby declared to be equally applicable to suits which 
may be instituted before those officers, under this regulation.” § 4. “ B 

Section 20, Regulation 5, 1812, it is provided, that suits instituted under that 
régulation for the recovery of arrears of rent, may be decided by the zillah and 
city judges on summary enquiry ; it was not however intended by that pro- 
vision to preclude individuals from ee a regular suit in the first in- 
stance for the more formal investigation of the merits of the case, either 
before the moonsiffs, or in the zillah and city or provincial courts, according 
to the amount at issue; and the zillah and city judges are hereby enjoined to 
encourage, as much as possible, that mode of procedure, as well in the suits 
above adverted to, as in all other claims for arrears of rent which may be 
cognizable by summary process under the existing rules, whenever it may, 
in their opinion, lead to a more prompt and satisfactory determination of the 
points at issue.” § 5. “* First. It shall be competent to the sudder dewanny 
adawlut to invest any person exercising the functions of a sudder ameen, 
with the power to try and determine original civil suits, in which the value 
or amount of the claim may not exceed five hundred’ rupees. Second. In 
addition to the powers vested in the sudder ameens under the provisions of 
Section 68, Regulation 23, 1814, and Clause Second, Section 7, Regulation 
24, 1814, the zillah and city judges are authorized to refer to a sudder ameen, 
duly empowered under the preceding clause, any depending civil suits, oe 
the exceptions specified in Section 68, Regulation 23, 1814, in which the 
value or amount of the claim, calculated according to the provisions of Sec- 
tion 14, Regulation 1, 1814, Section 23, Regulation 26, 1814, and ee 5, 
Regulation 19, 1817, may not exceed five hundred rupees. Third. uits 
referred to sudder ameens, in which the value or amount of the claim may 
exceed one hundred and fifty sicca rupees, shall be received, tried, “ deter- 
mined, in conformity with the provisions of Regulation 23, 1814. In _ 
however, which may be referred to sudder ameens under the preceding 
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when the claim clayge, in which the value or amount of the claim may be above one hundred 
rupees. and fifty rupees, but may not exceed five hundred rupees, the sudder ameens 


shall be entitled to receive one moiety only of the institution fee, or of the 
Certain claus- amount of the stamp duty substituted for such institution fee by Regulation 
es of sean 1,1814. Fourth. The provisions of Clauses Third, Fourth, Fifth; and 
applicable to Sixth, Section 8, R lation 24, 1814, are hereby declared applicable to suits 
such cases referred for trial to the sudder ameens, in which the value or amount of the 
Section6. Claim may be above one hundred and fifty rupees, but may not exceed five 


section 67, R- hundred rupees.” § 6. “* By Section 61, Regulation 28, 1814, the number 
fied, and sud- Of Sudder ameens, to be employed in each zillah or city, is declared to be un- 
coe limited, and the provincial courts may at all times exercise their discretion in 
hold their ent- diminishing or augmenting the number of those officers. In modification, 


cerneawtany however, of the rule contained in Section 67 of the said regulation, by which 
register may Sudder ameens are required to hold their cutcherries at the station where the 


be stationed. 7ilJah or city court is held, it is hereby declared that one or more sudder 
ameens may be employed, and may hold their cutcherries at any place where 
a register may be stationed at a distance from the zillah or city court to which 
he i8 attached. Such sudder ameens shall exercise the same powers and 
Proviso. functions, and shall be entitled to the same compensation, as sudder ameens 


Section7. at the station of the judge; provided however that original suits and appeals 
of roles in Yeferrible to such sudder ameens shall be referred in the mode prescribed by 


aston Section 11, of this regulation.” § 7. “ First. Petitions for the execution of 
crees passed ecrees in civil suits shall be presented as heretofore, in the manner prescribed 


by sudder a- by the several clauses of Section 15, Regulation 26, 1814, but such parts of 
moonsiffs be the regulations as require that decrees passed in civil suits by the sudder 


executed un- ; i 
sieht orders @Meens, or by moonsiffs, shall be executed or enforced under the special 


ofacityor orders of the zillah and city judges, are declared subject to the following 
eta ee modifications. Second. Whenever the ‘miscellaneous business depending in 
refer tothe re- a zillah or city court would occupy a larger portion of time than the judge 
sivterappiic®- can conveniently devote to it, he is authorized to refer to the registers all 
execution of applications for the execution of decrees passed by the sudder ameens or 
Gccreesor'sud- moonsiffs. In these cases, an appeal from the orders of the register or sudder 
3 snag ameen will lie in the first instance to the judges, and specially to the provincial 
rps grees court. Third. All orders issued by registers or sudder ameens in cases so 
ders tobe exe- referred to them, shall be executed by the officers of the zillah and city 


t d h o ° Hy bs 
occasions. courts, under the rules prescribed in the general regulations for the execution 


Section. | of decrees.” § 8. ‘ Such parts of Section 6, Regulation 5, 1793, extended 
of rules in to Benares by Section 6, Regulation 9, 1795, and to the ceded and conquered 


sbstieg provinces by Section 6, Regulation 4, 1803, as prescribe that the provincial 
provincial courts of appeal shall order the decrees which they may pass, to be executed 


courts tod by the judge of the proper zillah and city court, are hereby modified ; and 


ales or peel it is declared that the decrees passed by the judges of the provincial courts, 
nity ond cilan in all original regular suits relating to the jurisdiction of the zillah or city 
judghs. cave, COU within the local limits of which the provincial courts are situated, and 
the provincial the decisions of the court of sudder dewanny adawlut in appeal from all such 
courts of ap- decrees, shall be executed by the provincial courts themselves ; and all orders 
Perna cwn issued by the judges of those courts, in such cases, shall be executed by the 
decrees, as officers attached to the said provincial courts respectively, under the rules 
well as the de- : ° . . ” 

cwions in ap- prescribed in the general regulations for the execution of decrees.” § 9. ‘ In 


pealofthesud- addition to such provisions of the existing regulations as authorize the judges 
adawlut. Of the zillah and city courts to refer to their iat summary suits for the 


Section. recovery of arrears of rent, or for possession of land, crops, or other pro- 
Judges of city ‘ . ° a ° ‘ 
and zillah — perty, in cases of forcible dispossession, provided that the cause of action 


courts may Te- would be referrible to their registers in a regular suit ; it is hereby declared 


fer summa 


suits of any that the zillah and city judges may refer to such of their registers as may be 
amount to 


APPENDIX. 
vested with any of the special powers under Regulation 24, 1814, summary 
suits of any amount depending before them, concerning arrears of rent, or 
regarding forcible dispossession from lands or crops, or disturbance in the 


possession thereof: provided always that the zillah and city judges may at } 


any time recal such suits, or any other miscellaneous cases referred to a 
register, on the representations of the parties or otherwise, in such manner as 
they may deem just and proper.” § 10. ‘ First. Whereas the speedy and 
satisfactory adjustment of summary suits, of the description mentioned in the 
preceding sections, will be promoted by authorizing the trial and decision of 
such suits at any place within the limits of the jurisdiction in which the cause 
of action may have arisen, such of the regulations in force as prescribe 
that the zillah and city courts shall be held in the city or place at which they 
are respectively established, and that no rule, order, or proceeding, is to be 
made, but on court days, and in open court, are hereby declared subject 
to the following modifications. Second. The judges and registers of the 
zillah and city courts are empowered to hold their proceedings in summary 
suits regarding rent or dispossession from lands, or crops, or disturbance in 
the possession thereof, at any place within the jurisdiction of the courts to 
which they may be respectively attached ; provided that the cause of action 
shall have arisen within the limits of such jurisdiction, and that the zillah or 
city judge or register, shall be of opinion that the investigation of the case 
can be more conveniently conducted at such place than at the sudder station. 
Third. The established pleaders of the zillah and city courts shall not be 
required to attend the trial of summary suits at a distance from the fixed 
station of the judge or register. Such suits shall be tried in the presence of 
the parties, or any persons whom they may duly appoint to be present at the 
trial on their behalf. Fourth. The principle of the foregoing rules is hereby 
declared to be equally applicable to summary suits referred for investigation 
to the collectors.” § 11. “* First. Such parts of the regulations in force as 
require that suits referrible to a register shall be instituted in the first instance 
in the courts of the zillah and city judges, are hereby declared subject to the 
following modifications. Second. It shall be competent to a register, stationed 
at any other place than the fixed station of the zillah or city court, to receive 
in the first instance any original suits or appeals, which may be eventually 
referrible to him under the regulations in force, in which the cause of action 
may have arisen, or the parties may reside, within the local jurisdiction en- 
trusted to him as joint magistrate of the district of which he may be the 
register, or officiating in that capacity. Third. When an original suit or 
appeal shall be preferred to a register under the provisions of the preceding 
clause, he shall, after receiving the same, enter it in the register usually kept 
for that purpose, and shall forward, by dawk or otherwise, a copy of the 
petition of complaint or appeal, together with copies of any other papers con- 
nected with it that may be necessary, to the zillah or city court, for the orders 
of the judge ; who, after causing the same to be registered, will either autho- 
rize the suit to be tried and determined by the register or the sudder ameen 
stationed with the register, according to the nature or amount of the suit ; or 
will require the case to be transmitted for trial, either by himself, or any other 
competent authority. In the latter case, the plaintiff or appellant shall be 
required to attend in person, or by vakeel, to prosecute the suit in the court 


in which the case may have been ordered to be tried, at the sudder station.” + 


§ 12. ‘ All applications for the execution of decrees passed by the sudder 
ameens and moonsiffs, within the local jurisdiction of the registers fixed at any 
other than the sudder station of the zillah or city court, are hereby authorized 
to be received by such registers; who shall be competent to execute them 
themselves, or to refer them for execution to the sudder ameens within their 


575 


their registers 

if they are 

vested with 

rpecial pow- 
rs. 


Proviso. 
Section 10. 
Modification 
of rules in 
force relative 
to the place at 
which the 2il- 
lah and city 
courts are to 
be held. 
Judges and. 
registers em- 
powered to 
hold their pro- 
ceedings in 
summary 
Cases at any 
place within 
the jurisdic 
tion of the 
court to whi 
they may be 
attached. 
Proviso. 
Pleaders ex- 
empted from 
attending the 
trial of sum- 
mary suits at 
a distance 
from the sta- 
tion of the 
judge or 1e- 
gister. 

Same rules ap- 
plicable to 
summary sais 
referred to the 
collectors. 
Section 11. 
Modification 
of rules which 
direct that 
suitereferrible 
to registers 
shall be isti- 
tuted in the 
courts of the 


judges. 


Registers at 
other than the 
fixed stations 
of the courts 
may in thie 
first instance 
receive ori- 
ginal suits o1 
appeals. 

How register: 
are to proceed 
on the receipt 
of such suits 
or appeals. 


Section 12. 

D what cases 
registers may 
receive appli- 
cations for the 
execution ot 
decrees of sud- 
der ameenr 
and moonsiti-. 


576 APPENDIX. 


Andexecute regpective jurisdictions, in the mode prescribed by Clause Third, Section 7; 
rom or refer of this regulation. Appeals from the orders of the sudder ameens shall’ in 
sudder a- like manner be made in the first instance to the said registers.” § 13. * The 
section 13. Several clauses of Section 8, and Section 9, Regulation 24, 1814, and gene- 
Certain claut- rally any other provisions of the regulations, which authorize the registers of 
ons which au- the zillah and city courts to receive a proportion of the fees, or the amopnt 
thorize regi” of stamp duty substituted for such fees by Regulation 1, 1814, on the decision 
teeson the Of Buits referred to them for trial, are hereby rescinded. The registers of the 
Aa tiuty on Zillah oe co par ri cl be reat ~ any Sy Ag on goad of 
the decision of any civil suits deci t subsequently to the 30th of April next en- 
Tema: sine ; but are to he from the 1st of May next, im lieu of such fees, a 
Registers to fixed allowance, the amount of which will be determined by Government.” 
oe § 14. ‘ The office of register of the provincial courts of appeal and circuit 
stead of fees, ghall be abolished from the 1st of May next ensuing ; and the duties hitherto 
Apat 1641. entrusted to those officers shall be performed by the judges of the provincial 
Section }4 courts, and by the officers on their establishment, im such mode and under 
ret of the pro. such rules as may be enjoined by the court of sudder dewanny adawlut and 


vincial courts nizamut adawlut.” 
abolished, and 

tluties by 

whom to be 

perfoimed. 


R. 3, 1821. “ A.D, 1821. REGULATION II.” 


Tile. “4 Regulation for extending, in special cases, the powers of assistants to 
the magistrates ; for empowering the Hindoo and Mohummudan law 
officers of the zillah and city courts, and sudder ameens, to try and defer- 
mine peity thefts, and other criminal cases of a trivial nature, when 
referred to them by a magistrate ; for limiting the period of appeal in 
foujdarry cases ; for rescinding paris of Section 12 and Section 17, 
Regulation 22, 1816 ; for modifying some of the rules in force relative 
to the rate and collection of the assessment levied for the maintenance 
of chokeedars of police ; and for vesting the magistrates with certain 
powers in regard to persons travelling through, or assembling within, 
their jurisdictions, under suspicious circumstances : passed by the Go- 
vernor General in Council, on the 19th of January, 1821.” 


Ficamble. “ Whereas the powers now vested in assistants to the magistrates by Sec- 
tion 20, Regulation 9, 1807, do not enable them to afford that aid to the 
magistrates which the state of public business in many districts requires, it is 
advisable to authorize in certain cases an increase of those powers : it is also 
deemed expedient, with a view to the speedy trial and punishment or acquit- 
tal of persons charged with petty offences, and to the due administration of 
criminal justice in cases of a trivial nature, to empower the Hindoo and 
Mohummudan law officers of the zillah and sa courts, and the sudder 
ameens, to try and determine such cases, when referred to them by a magis- 
trate; and to guard against the inconvenience which has been experienced 
from the unlimited privilege at present exercised of appealing in foujdarry 
cases ; and whereas it has been found expedient to rescind Clause Second, 
and such parts of Clause First, Section 12, Regulation 22, 1816, as require 
that persons considering themselves aggrieved by the assessment authorized 
to be levied for the maintenance of the chokeedars of police, shall present a 
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petition to the magistrate or joint magistrate on stampt paper ; and to autho. 
tize the judges holding the sessions of jail delivery to report upon any abuses 
or irregularities which may appear to them to exist in the management and 
collection of the assessment levied for the support pf chokeedars of police ; 
and whereas there is reason to believe that persons, being the subjects of 
foreign states, often enter the territories of the British Government in large 
bodies, under the assumed character of travellers of rank and distinction, 
for the sole purpose of robbery and plunder; and as it is necessary to vest 
the zillah and city magistrates and joint magistrates with sufficient powers to 

revent such practices ; the following rules have been enacted, to be in force 
rom the date of their promulgation throughout the territories subject to the 
presidency of Fort William.” 
judicial business in a zillah or city may render it impracticable for a magis- 
trate to discharge it with sufficient dispatch, and the court of nizamut adawlut 
may be of opinion, either in consequence of a report from the magistrate of 
such zillah or city, or from any other information before them, that the 
assistant of such magistrate is duly qualified by his experience, industry, and 
abilities, to be entrusted with the special powers described in the third clause 
of this section ; the nizamut adawlut shall report accordingly to Government. 
Second. On the receipt of such report from the nizamut adawlut, or upon 
any other information before Government, it shall be competent to the Go- 
vernor General in Council to invest such assistants with the special powérs 
described in the following clause ; and information shall be communicated, 
in every instance in which such powers may be vested in an assistant, to the 
nizamut adawlut, to the court of circuit, and to the zillah or city magistrate. 
Third. Section 20, Regulation 9, 1807, is hereby modified ; and in addition 
to the powers vested in the assistants to the zillah and city magistrates, by the 
regulations heretofore in force, they may be specially empowered, in all cases 
referred to them, in which an individual may be convicted of any criminal 
offence punishable under the Mohummudan law and the regulations, for 
which the penalties authorized by the section above quoted may appear 
insufficient, and for which a more severe punishment than six months’ 
imprisonment with thirty ratans, or a fine of two hundred rupees, may 
not have been specially prescribed, to pass sentence of imprisonment, 
not exceeding six months, with corporal punishment not exceeding thirty 
ratans, in cases in which corporal punishment by stripes is authorized by 
the regulations, or, in other cases, with a fine not exceeding two hundred 
rupees, commutable, if not paid, to a further period of imprisonment, not 
exceeding six months, so that the entire period of imprisonment, under 
the sentence of an assistant, shall, in no instance, exceed one year. 
Fourth. In any case referred to the assistant of a zillah or city magistrate 
under the regulations in for .¢, in which the offence proved against the priso- 
ner may appear to require a more severe punishment than he is by the fore- 
going clause authorized to adjudge, he shall not pass any sentence; but shall 
submit his proceedings to the magistrate, who, after holding any further pro- 
ceedings he may deem necessary, will, if satisfied of the guilt of the prisoner, 
either pass sentence on him, under Regulation 12, 1818, and the general regu- 
lations in force, or will commit or hold him to bail for trial before the court 
of circuit, according to the nature and circumstances of the case. Fifth. 
The rules contained in Sections 21 and 22, of Regulation 9, 1807, are to 
be considered applicable to all cases referred to the assistants, of the descrip- 
tion specified in this Section. Sixth. The magistrates are moreover at all 
times authorized to recal from their assistants any depending cases, which 
may have been referred to them under the present or former regulations, and 
which for the more speedy — of justice, or for any other reason, 
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the magistrates may deem it propet to determine themselves in the first in. 
Suecessors to stance. Seventh. Upon the death, removal, or resignation of any assistant, 
ted uithape, WHO may have been invested with special powers under the provisions of this 
ed with 


cial powers, regulation, the person succeeding to the office of assistant, shall in no case 
phiose power: be entitled to exercise such special powers, without the previous sanction of 


unless antho- the Governor General in Council; and it shall at all times be competent to 
rized by S0- the Governor General in Council to revoke the special powers, which ma 


‘Ihe Governor have been entrusted to the assistant of a zillah or city magistrate under this 
General in 


Council may Section, for any cause which, in the opinion of the Governor General in 


revoke the Council, may render the adoption of that measure expedient.” § 3. “ First, 
special powers 


entrneted to Lhe zillah and city magistrates are authorized to refer for trial to the Hindoo 


un assistant. and Mohummudan law officers of their respective courts, all complaints or 
section 


Magistrates charges brought before them for petty offences, such as abusive language, 
may refer pet- calumny, inconsiderable assaults or affrays, and all charges of petty thefts 
tT ereeaints when unattended with any aggravating circumstances. Second. The magis- 


jaw offers trates of the zillah and city courts shall be competent to refer to their law 
And also cases 


heretofore re- Officers any criminal cases, which they are already authorized by former regu- 


terrible toas- lations to refer to their assistants ; and in the mode of making the reference, 
18 


modepresenb- and in the subsequent stages of the proceeding, the magistrates and the law 
“tied regula, Officers shall be guided by the provisions hitherto in force relative to such 


tions. cases, Third. The law officers of the zillah and city courts, in the decision 
one ont _ of criminal cases so referred to them, are hereby authorized to exercise the 


ed to exercise Same powers as those vested in the assistants to the magistrates, by Section 20, 
the poweis 


Vested wa es. Regulation 9, 1807, and by the other regulations therein referred to; that 


s stants toma is, in cases referred to them for trial, they shall not sentence a person cone 
gistrales un- 


Ger the regn- Victed of abusive language, or calumny, or inconsiderable assault or affray, to 


It onsinforee. a more severe sentence than fifteen days’ imprisonment, and a fine of fifty 
\position o 


tlerolesiefer. YUpees, with an eventual commutation, if the fine be not paid, to further con- 
1cd toin such finement for fifteen days more, making the entire term of imprisonment, if 
€ §@s, 


Versonsimpri. the fine be not paid, one month of thirty days. Nor shall they sentence a 
soned under person convicted of petty theft to a more severe corporal punishment than 


nee thirty ratans, and imprisonment for a period of one month. Persons sen- 


cers not to be tenced to imprisonment by the law officers shall not, during their imprison- 
confined in 


vions or fet ment, be confined in irons or in fetters, except in cases in which the miscon- 
re aes,, duct of such individual, during his imprisonment, shall appear to the magis- 


sary by the trate to render such measure necessary for his safe custody. Fourth. The 
agistate | > law officers of the aillah and city courts shall forward to the magistrates, on 


turmshthema- the fifth day of each month, a statement showing the manner in which the 
cistrates wit cases referred to them tnay have been disposed of ; in order that the same, 


ents of deci- after having been carefully inspected by the magistrates, with the view of 


ins passed 


bien noticing and eventually correcting any irregularities, may be incorporated in 


section —_ the periodical reports required to be submitted to the superior courts.” § 4, 
oregoing 


niles applica “* Lhe foregoing provisions are hereby declared to be equally applicable to 
‘le to sudder any of the sudder ameens, who may be empowered under Section 5, Regu- 


amecens em 


poweicdtotry lation 2, 1821, to try civil suits exceeding in value or amount the sum of one 


civil suits ex” hundred and fifty rupees ; and likewise to all sudder ameens whether vested 
cecding one 


hundied and With such powers or not, who may be appointed to the stations of the joint 
itty sapees, magistrates ; and the latter officers are hereby authorized to employ such sud- 


appoyted to der ameens in the manner above specified.” § 5. “ First. No appeal shall 
rae panioaal be admitted from the order of an assistant, or a sudder ameen, in cases re- 


trates. ferred to them of a criminal nature by the ay cao or joint magistrate, 
pection 5. og unless preferred within the period of one month from the date of such order. 


binestot sp Nor shall any appeal from the order of a magistrate, or joint magistrate, be 
peals from de- 


rons ofa. admitted, unless preferred to the court of circuit at the sudder station, within 
sistants and the period of one month fram the date of the order, or to a judge of circuit 


sudder a- 
nicens, and 
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holding the sessions next ensuing after such order shall have been passed, 
unless it shall be proved that the petitioner was prevented, by circumstances 
totally beyond his control, from presenting his petition within the prescribed 
period. Second. In calculating the period of one month above specified, 
the courts shall be guided by the principles of the rules contained in Clause 


Tenth, Section 8, Regulation 26, 1814.” § 6. “ First. The whole of ed 


‘Clause Second, and such parts of Clause First, Section 12, Regulation 29, 
1816, as require that petitions of appeal from the assessment fixed by the 
punchayet for the maintenance of chokeedars of police, shall be presented 
on stampt paper, are hereby rescinded. Second. ‘The magistrates and joint 
magistrates are empowered and required, notwithstanding any thing to the 
contrary contained in Section 19, Regulation 28, 1814, to receive on un- 
stampt paper, all petitions which may be preferred to them by persons consi- 
dering themselves aggrieved by the assessment, which may have been fixed 
by the punchayet, appointed under the provisions of Section 9, Regulation 22, 
1816. Third. When petitions of the above nature shall be presented to a 
magistrate, or joint magistrate, he shall proceed upon them as directed in 
Clause First, Section 12, Regulation 22, 1816. It shall however be compe- 
tent to the judges of circuit holding the jail delivery, on the receipt of infor- 
mation leading them to be of opinion that the rate of assessment is too high, 
or otherwise essentially wrong or defective in any respect, to report their sen- 
timents on the subject to Government, in order that, after making such fur- 
ther enquiries as may be necessary, suitable measures may be adopted for 
the revision or correction of the assessment.” § 7. ** First. Whereas per- 
‘sons being the subjects of foreign states, and assuming the fictitious charac- 
‘ters of rajahs or of natives of distinction, or of pilgrims, have frequently en- 
tered into the British territories, or have assembled together in armed bodies, 
for the. purpose of committing robberies or other crimes within those ter- 
ritories, the following rules have been enacted, with a view to prevent the 
recurrence of those practices. Second. In addition to the powers vested 
in. darogahs of police, by the several clauses of Section 20, Regulation 20, 
1817, with regard to the apprehension of all vagrants and suspicious persons, 
they are hereby empowered to detain all persons travelling in bodies ota 
their jurisdictions, or assembling therein, under circumstances leading to the 
suspicion that they have assumed a fictitious character, and that they are in 
reality persons of the description mentioned in the preceding clause; and 
unless on examination they shall be able to give a satisfactory account of 
themselves, the darogahs shall, without delay, either report to the magistrates 
the circumstances under which they may have been detained, or in cases of 
an emergent nature, shall forward such individuals to the magistrates. Third. 
If a darogah of police, acting under the discretion vested in him by the pre- 
ceding clause, shall not see sufficient cause, after the examination of the per- 
sons suspected, to send them to the magistrate, or to detain them until the 
orders of the magistrate shall be received, but shall nevertheless cntertain sus- 
picions of their real character and intentions, he shall depute one or more 
police officers to watch their proceedings in passing through his jurisdiction, 
and shall notify the same to the adjoining police division, in order that the 
same precautions may be adopted and followed up. Fourth. If a darogah of 
police shall forward to the magistrate any persons travelling through, or 
assembling in his division, under suspicious circumstances, the magistrate 
having duly enquired into the grounds of their arrest, shall either release 
them, or adopt the precautionary measures directed in the preceding clause ; 
or, if they appear to be travelling without any reasonable object, and to be 
inhabitants of a remote district, or subjects of a foreign state, he shall compel 
them to return, under a suitable guard, from station to station, to the district 
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Landholders OF territory from which they may appear to have proceeded. Fifth, The 
and others de- principal persons residing in villages, whether landholders or farmers, or other 
: { Focal managers, of munduls, putwarries or other heads of villages, and also 


sponsible for 


an early com- chokeedars, and village guards of every description, are hereby declared 
uf the resort Tesponsible for the early and punctual communication to the officers of the 
to we villa- nearest police station, of the resort to, or passage through their villages, of 
ges of suspici- , f ‘ 
ous persons. any considerable body of strangers, or of the assemblage of such bodies with- 
in the limits of their villages, together with any particulars which they may 
be able to collect as to the alleged object of their assemblage or journey, or 
Penalty to any suspicions which may arise as to their real character and intentions. Any 
which they are Jandholder or farmer, or other local manager or mundul, putwarry or other 
ble shontd —_ heads of villages, who shall wilfully neglect or delay to give the information 
ne inereqsiy, above required, shall, on proof of such neglect, after an enquiry similar to 
ediuforma- that directed by Section 13, Regulation 9, 1808, be sentenced to pay a fine, 
yon hment oF to suffer imprisonment not exceeding the limitation therein specified ; and 
towhichcho- any chokeedar, or other village guard, who may be guilty of such neglect, 
keedars ve shall be liable to the punishment which the magistrates are authorized to 


eee inflict under the provisions of Section 6, Regulation 3, 1812.” 
egie 
duty. 


It. 4, 1821, «A, D. 1821. REGULATION IV.” 


“ A Regulation for authorizing a collector of land recenue, or other officer 
employed in the management or superintendence of any branch of the 
territorial revenues, to exercise, in certain cases, the powers of magistrate, 
or joint magistrate ; and for authorizing a magistrate, or joint magis. 
irate, or assistant to a magistrate, to exercise, in certain cases, the powers 
of a collector of land revenue, or of any other officer employed in.the 
management or superintendence of any branch of the territorial reve. 
nues :—Also, for explaining the duties of an assistant to a collector of 
revenue, and for defining the dulies and powers vested in assistant col- 
lectors or other officers appointed to the charge of the revenues of per- 
gunnahs or other local divisions, or employed in the performance of any 
portion of the functions ordinarily belonging to collectors of land reve- 
nue: passed by the Governor General in Council, on the 19th of Ja- 
nuary, 1821.” 


“¢ ‘Whereas it may be expedient to authorize a collector of land revenue, or 
other officer employed in the management or superintendence of any branch 
of the territorial revenue, to exercise, in certain cases, the whole or any portion 
of the powers at present exercised respectively by a magistrate, or joint ma- 
gistrate, or to vest the powers of a collector of revenue, or any portion there- 
of, in the hands of a magistrate, or joint magistrate, or of an assistant toa 
magistrate; and whereas it is expedient to explain the duties which may be 
performed by the assistants to the collectors of revenue, and to define the 
duties and powers vested in assistant collectors or other officers when ap- 
Sectiong, pointed to the charge of the revenues of pergunnahs or other local divisions, 
Governor Ge- or when employed in the performance of any portion of the functions ordi- 
ae” narily belonging to collectors of the land revenue; the following rules have 
competent to been enacted, to be in force from the date of their promulgation throughout 
Collector ce the territories subject to the presidency of Fort William.” § 2. “It shall 


collector or 


other revenue be competent to the Governor General in Council to authorize a collector of 
officer to ex- ° 7 
ercise the | Tevenue, or other officer employed in the management or superititendence of 


Preaulle. 
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any branch of the territorial revenues, to exercise the whole or any portion powers of a 
of the powers and duties vested by the regulations in the magistrates or joint iit maris”” 
magistrates ; or to employ a magistrate, joint magistrate, or an assistant to a ‘rate, and to 


magistrate, in the collection of the public revenue, and to invest the person so trrtcs witt the 


employed with the whole or any portion of the powers of a collector of reve- powers of a 


: ° coliector. 
nue, or of other officer employed in the management or superintendence of Jt. 


any branch of the territorial revenues.” § 3. “ First. If a person holding Magistrates, 
the office of magistrate, or joint magistrate, or assistant to a magistrate, shall x%,,cmPirye' 


be employed in the collection of the public revenue, he shall, previously to eat the 
entering upon the execution of the duties of a collector, take and subscribe {take a pre 


the oath prescribed by Section 25, and Section 26, Regulation 5, 1804, seribed oath. 


; : : Collectors and 
Second. In like manner, if a person holding the office of collector of revenue, cther revere 


i 1 officers ap- 
or of any other officer employed in the management or superintendence of ees 


any branch of the territorial revenues, shall be appointed to perform the discharge of 
duties of magistrate, or joint magistrate, he shall, previously to entering upon es 
the execution of such office, take and subscribe the oath prescribed by Section take the pre- 
2, Regulation 9, 1798, and Clause First, Section 3, Regulation 13, 1793, el Pha 
with such verbal alterations only, as may be consonant to the nature of the Magistrates, 


appointment.” § 4, “ First. lf a person holding the office of magistrate, nha dite 


joint magistrate, or of assistant to a magistrate, shall be employed in the col- hionof the pub- 
lection of the public revenue, he shall be guided, in the execution of his yittvcee2ni 


duty as collector, by the orders of the board of revenue, or the board of orders to be 


commissioners, and by the rules and regulations that have been, or may be {‘oiiectors or 


enacted for the collection of the public revenue. Second. If a person hold- neues events 


ing the office of collector of revenue, or otherwise employed in the manage- ployed ’as ma- 
ment or superintendence of any branch of the territorial revenue, shall be re 
appointed to perform the duties of magistrate, or joint magistrate, he shall tions and or- 
be guided in the execution of those duties by the regulations which have ders to be 
been, or may be, enacted for the guidance of those officers respectively, and Section 5. 
by-the orders of the superior courts of criminal judicature, in all matters Slasistrates, _ 
in which a controlling, or superintending power, is vested in those courts.” nue oficers, 0 
§ 5. “ Every magistrate, or joint magistrate, or assistant to a magistrate, who PC-ere the 


may be employed in the collection of the revenue, and every collector or then respee- 
other officer employed in the management or collection of the territorial joate and 


revenues, who may be authorized to exercise the powers of a magistrate, or distinct 


joint magistrate, under the provisions of this regulation, shall be careful to ouch rules as 


a ae Fee d distinct declare col- 
preserve the records of their judicial and revenue offices separate, an t Pare ate 


from each other.” § 6. “ First. Such parts of the existing regulations as jy to zullah 
declare the collectors of revenue to be amenable to the zillah and city courts, Re Nala 
for any acts done by them in their official capacity, in opposition to the regu- cna glntrates 
lations, shall be held applicable to any magistrate, or joint magistrate, or assist- ipae 
ant to a magistrate, who may be employed in the collection of the public of revenue. 
revenue. Second. Provided always that if such individual shall, at the same revo 
time, hold the office of judge of the zillah or city in which the act in question 1n the institu- 


tion of a suit in 


may have been committed, such act shall not be cognizable by the zillah or oor or euty 
city court, but by the provincial court of the division in which such zillah court, a magi 
' ; : 1 , rate employ- 
or city may be included.” § 7. ‘* In the institution of suits for the recovery ¢7'\n ‘the col. 
of the public revenue, or in any case in which the institution of a suit by lection of se- 
the collector in the zillah or city courts is authorized, or directed by the ing tumself in 
regulations, a magistrate, or joint magistrate, or assistant to a eer ne 
employed in the collection of the revenue, not being himself in charge of the how to ‘pro- 
office of judge of a zillah or city court, shall proceed according to the regu- ceed 
lations already in force for the guidance of the collectors under similar aes 
circumstances.” § 8. “ First. It is hereby declared and enacted, that it 18 Governor Ge- 


and sball be lawful for the Governor General in Council to cause such alter- eral . ae 
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ations to be made in the limits of the several collectorships, and in the. num. 
ber of the officers employed as collectors of land revenue, as may from time 
to time appear expedient, as well as to vest such officers, being covenanted 
servants of the Honorable Company, with authority to exercise the whole or 
any part of the functions ordinarily exercised by collectors of land revenue, 
m such mehal or mehals belonging to such district or districts as may from 
time to time be deemed expedient : and any officers so employed shall per- 
form their prescribed duties in the same manner, and subject to the same 
conditions and liabilities, as attach to collectors of land revenue in regard to 
such duties. Second. \t shall also be competent to the board of revenue, or 
other authority exercising the powers of that board, to depute any of the 
officers subordinate to their authority, to exercise and perform all or any of 
the powers and duties ordinarily vested in collectors of land revenue within 
such local limits as they may judge expedient ; provided however that in all 
such cases the board, or other authority aforesaid, shall, on the day in which 
they may depute any officer as aforesaid, or as soon after as practicable, 
report their having done so for the information and orders of the Governor 
General in Council. Third. The collectors of revenue are hereby autho- 
rized, with the sanction of the board of revenue, or the boards of commis- 
sioners, to delegate to their assistants any part of their prescribed duties, which, 
from the extent of their general business, or other cause, they may be unable 
to give due attention to themselves; provided always, that in the event of 
a collector deputing his assistant to make local enquiries, or for any other 
purpose connected with the collection of the public revenue, he shall imme- 
diately report the same for the information and orders of the board. of 
revenue, or board of commissioners, to which he may be subordinate. 
Fourth, Previously to entering upon the duties of his office, an assistant to a 
collector shall take and subscribe an oath corresponding with that prescribed 
by Section 25, and Section 26, Regulation 5, 1804, for servants of the 
Company employed in the management and collection of the public revenne. 
Fifth. Assistants or other officers exercising the powers of collectors of 
revenue, or any portion thereof, under the provisions of this regulation, 
shall be guided in every respect by the regulations which have been, or may 
be enacted, for the management and collection of the revenue, as far as the 
same may be applicable to the duties committed to them respectively ; and 
shall be considered responsible for the due performance of the duties en- 
trusted to them; and shall be amenable to the civil courts of judicature for 
any acts done by them in their official capacity, in opposition to the regu- 
lations, in the same manner, and under the same rules, as the collectors 
of revenue.” 
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INDEX TO VOL I. 


Comprising general legislative Provisions for a Code of Laws and Regu- 
lations ; with the Rules enacted relative to Civil and Criminal Justice, 
and the Police. 


*,* The Numbers in the Index refer to Pages in the Analysis, 


PRINCIPAL HEADS OF THE INDEX. 


ABSENCE from stations, and casualties, 
Acts of parliament referred to. 
Adjournments and vacations of civil courts. 
Assistant judges. 

Assistants to the magistrates. 

Assistants to the collectors. 
Benares—province of. 

Board of revenue ; and board of commissioners in the Upper Provinces. 
British subjects. 

Cauzies of cities, towns, and pergunahs. 
Ceded and conquered provinces. 

Civil justice—provisions for, before 1793. 
Collectors of the land revenue. 

Collectors of customs. 

Commercial residents and agents. 

Convicts and other prisoners. 

Courts of circuit. 

Courts martial. 

Court of requests for the town of Calcutta. 
Court of wards. 

Crimes against the state; and state prisoners. 
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Criminal justice—provisions for, before 1793. 
Crimes and punishments—provided for by existing regulations. 
Cuttack—district of. 

Emigrants from foreign countries. 

European public officers. 

Fees in civil courts. 

Ferries. 

Fines and pecuniary compensations. 

Foreign settlements. 

Governor General in Council. 

Guardians of minors, lunatics, and idiots. 
King in Council. 

Kumaoon, and tracts ceded by the Rajah of Nepaul. 
Laws—Hindoo and Mohummudan. 

Law officers of civil and criminal courts. 
Loans, interest, and mortgages. 

Magistrates of zillahs and cities. 

Military cantonments and bazars. 

Ministerial native officers. 

Mint and assay masters. 

Hill people of Rajmahl and Boglepore. 
Native commissioners. 

Native officers and soldiers. 

Native princes. 

Nazim of Bengal. 

Nizamut adawlut. 

Opium agents. 

Pardon of criminal offences. 

Paupers in civil courts. 

Police. 

Preliminary remarks. 

Provincial courts. 

Public suits against Government. 

Records and reports. 

Registers and assistants to the civil courts. 
Registry of deeds. 

Regulations of British Government—provisions for. 
Salt agents. 

Sacrifice of Hindoo widows. 

Slavery. 

Special Commission in Ceded and Conquered Provinces. 
Special Appeals. 

Succession and administration to estates 
Sudder dewanny adawlut. 
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Summary appeals. 

Summary suits and process. 

Superintendents of police. 

Superintendent and Remembrancer of legal affairs. 
Supreme court at Calcutta. 

Stamp paper and duties. 

Vakeels, or Native pleaders. 

Zillah and city civil courts. 


SUBORDINATE HEADS. 


Appeals. 
Arbitration. 

Assistants to the civil courts. 

Bail. 

Burglary, house-breaking, and theft. 
Buying and receiving stolen goods, knowing the same to have been stolen. 
Civil courts. 

Criminal courts. 

Dhurna. 

Europeans. 

Forgery. 

Homicide and murder. 
Inheritance. 

Interest. 

Inquests. 

Jails and jail deliveries. 

Mortgages. 

Mutilation. 

Perjury and subornation of perjury. 
Process, civil and criminal. 
Resistance of process. 

Review of decided civil causes. 
Robbery and theft. 

Sacrifice of children. 

Sorcery. 

Theft. 

Treason. 

Watchmen and other guards. 
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ABSENCE FROM STATIONS, AND CASUALTIES. 


Zillah or city judges and magistrates desirous of quitting their stations, to 
whom to apply for leave; and not to leave their stations without permission, 
except in emergent cases, 179. 

Letter of application, what to contain; and statement of depending business to 
accompany it, ibid. and note. 

Certificate required in cases of indisposition, 183, note. 

By whom duties to be executed, during the absence of the judge and ma- 
gistrate, 179. 

Judges and magistrates to report their departure from and return to their 
stations, 180. 

Report to be made to Governor General in Council, when charge of the 
office-of judge and magistrate may devolve to the register, or head assist- 
ant, without any specific provision, from death, indisposition, or other ca- 
sualty; and what duties to be performed by the register, or assistant, in 
such cases, ibid. 

Judges and magistrates not to grant leave of absence to their registers or 
assistants, without the previous sanction of Government, except in cases of 
serious indisposition, ibid. note. 

Rules above stated, for zillah and city magistrates, extended to judges of pro- 
vincial courts of appeal and circuit, 181, note. 

Reference to be made to the sudder dewanny adawlut and nizamut adawlut, 
by order of Government, before leave of absence is granted to any provin- 
cial, zillah, or city judge, or magistrate, 181. 

Rules established on the 1st March, 1817; relative to deductions from the 
salaries of civil servants, when absent from their stations; as well as re- 
specting extra and deputation allowances to civil servants officiating for ab- 
sent officers, ibid. note. 


ACTS OF PARLIAMENT REFERRED TO. 


Regulating Act of 1773; viz. 13 Geo. III. cap. 68.—5, 7, 173. 
Act of 21 Geo. III. cap. '70.—6, 7, 22. 

24 Geo. III. cap. 25. ibid. 

—— 26 Geo. II. cap. 57. __ ibid. 

—-—— 33 Geo. Ill. cap. 52,—8, 173, 360. 

—— 37 Geo. III. cap. 142.—9. 

—— 53 Geo. III. cap. 155.—9, 360. 





ADJOURNMENTS AND VACATIONS OF CIVIL COURTS. 


What adjournments of the provincial, zillah, and city courts, may be autho- 
rized by the sudder dewanny adawlut, 140. 

Provision for two annual vacations at the Dussarah and Mohurrum holidays. 
With reasons for allowing them, ibid. 

Sudder dewanny adawlut may direct a dispensation with the rule for vacations, 
in any particular court, when from the arrear of business, or other cause, 
it may appear expedient, ibid. note. 
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APPEALS. 


See the several courts of civil justice. Also titles of Special appeals, and 
Summary appeals. 


ARBITRATION. 
See Zillah and city civil courts. 


ASSISTANT JUDGES. 


Provisions for their appointment contained in Regulation 49, 1803, disconti- 
nued by Section 3, of Reg. 24, 1814, in consequence of appointment of 
additional registers, with special powers, as provided for by that regula- 
tion, 88. 


ASSISTANTS TO THE MAGISTRATES. 


By whom appointed, and oath to be taken by them, 181. Official acts to be 
performed by them, 181, 418. 

In what cases, and under what provision, the magistrates are authorized to 
employ their assistants in the execution of any part of their prescribed du- 
ties, 366, 393, 416, 576. 

Limitation of judicial powers to be exercised by them, 417. Extended, in 
special cases, by R. 3, 1821—577. 

Assistant, how to proceed if the case appear to require a more severe punish- 
ment than what he is authorized to adjudge, 418, 577. 

In what manner the magistrate is to refer criminal charges to his assistant. 
And in what cases to examine, or revise, the proceedings held by him, 418, 
577. 

Collector of the tax on pilgrims at Juggunnaut,h, declared assistant to the ma- 
gistrate of Cuttack ; and authorized to act accordingly, 418. 

Neglect or misconduct of assistants to magistrates, to be reported to nizamut 
adawlut, ibid. 

Charges of corruption, or other high misdemeanor, against them, how to be 
proceeded on, 174. 


ASSISTANTS TO THE CIVIL COURTS. 


See Registers and assistants to the civil courts. 


ASSISTANTS TO THE COLLECTORS. 


Amenable to the zillah and city courts, for official acts done in opposition to 
any regulation, 27. 

Provisions in Regulation 4, 1821, for explaining the duties of an assistant to 
a collector of revenue; and for defining the powers and duties of assistant 


INDEX. 


collectors, or other officers appointed to the charge of the revenues of per- 
gunahs, or other local divisions, or employed in the performance of any of 
the functions ordinarily belonging to the collectors of land revenue, 582. 
Resolution of Government, passed on the 3d February, 1809, that servants 
of the Company, who, on quitting the College, may enter the revenue de- 
partment, shall rise only in that branch of the service, 222, note. 


BAIL. 


See Magistrates of zillahs and cities, and Courts of circuit. 


BENARES—Province of. 


Sovereignty of this province, when ceded to the Company, 10, note. 

In what year the present system of internal administration was introduced in 
Benares, ibid. 

What regulations, enacted for Bengal, to be considered as extended to Be- 
nares, ibid. 

Certain suits to be referred to the Rajah of Benares, 34. 

What rules made for Benares, before introduction of present system, are con- 
tinued in force, 10, note. 

See further provisions respecting Brahmins convicted of capital offences ; or of 
erecting a koorh, or sitting dhurna ; as well as respecting raujcomar practice 
of destroying female children ; under head of Crimes and punishments pro- 
vided for by existing regulations. 


BOARD OF REVENUE; AND BOARD OF COMMISSIONERS 
IN THE UPPER PROVINCES. 


May propose new regulations to Government, regarding matters within their 
cognizance, 14. 

Sales of land, in execution of judicial process, to be made by them, or under 
their orders, by the collector of the zillah in which the lands are situated. 
Copy and translation of the decree to be transmitted to them in such cases, 
66. 

To be furnished by zillah and city courts with copies of all decrees affecting 
lands, ibid. 

Powers vested in them by Reg. 4, 1821, to depute officers subordinate to 
them, with powers of collectors, within such limits as they may judge ex- 
pedient, 682. 


BURGLARY, HOUSE-BREAKING, AND THEFT. 


See Crimes and punishments, provided for by existing regulations ; and 
Magistrates of zillahs and cities. 


BUYING AND RECEIVING STOLEN GOODS, KNOWING THE 
SAME TO HAVE BEEN STOLEN. 


See Magistrates of zillahs and cities. 


INDEX. 


BRITISH SUBJECTS. 


How far amenable to the zillah and city civil courts. Bond to be executed 
by those residing at a greater distance than ten miles from Calcutta, not 
being King’s officers; or military officers, or covenanted civil servants, of 
the Company ; as well as by all persons not amenable to the zillah or city 
court, on their suing a person amenable thereto, 30. 

Provisions respecting them in Statute 53, Geo. III. cap. 155—30, note. 

Amenable to local magistrates for assault, forcible entry, or other injury 
accompanied with force, against a native of India, 359. 

Prohibited from purchasing, renting, or occupying land, out of Calcutta, 
without the sanction of Government, 206. 

See provisions respecting the measurement of lands which Europeans may be 
permitted to purchase, or occupy, in the second volume of this Analysis, 
p. 127. 

Zillah and city judges, how to proceed when any British subject, within their 
jurisdiction, may die intestate, leaving property, 211, note. 

Magistrates of zillahs and cities, how to proceed on criminal charges against 
European British subjects; viz. natives of Great Britain and their descen- 
dants, 360, to 362. 


CAUZIES OF CITIES, TOWNS, AND PERGUNAHS. 


Their present duties, 219. 

Eligible to be commissioners for the sale of distrained property, and for the 
trial of civil causes, ibid. 

Also, entrusted with the payment of public pensions in certain cases, ibid. 

Rules for their appointment and removal, ibid. 

And for filling up vacancies, 220. 

Report to be made to sudder dewanny adawlut, in cases of incapacity, or mis- 
conduct, ibid. 

Copies and lists of attested deeds and law papers to be kept by them ; and de- 
livered to their successors, ibid. 

Cauzy’s fee on marriages abolished in 1772. And free gifts only allowed 
for performance of nuptial or funeral ceremonies. As well as for papers 
drawn, or attested, ibid. 

Liable to a civil action for any undue practices, ibid. 

Translations of all printed regulations to be transmitted to them by the judges 
of the zillah and city courts, 221. And to be read and published at the 
cutcherries of the moonsiffs, and police darogahs, ibid. note. 

Importance of strict observance of these rules, for general information of the 
regulations in force, 221. 


CEDED AND CONQUERED PROVINCES. 


What provinces so denominated ; and districts composing them respectively, 


11, note; 
When ceded to the East India Company, ibid. oe 
Present system of internal administration, when introduced into them, ibid. 
For Special Commission in ceded and conquered provinces, see head so 


entitled. 
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CIVIL COURTS. 


Vide Sudder dewanny adawlut ; Provincial courts; Zillah and city civil 
courts; Registers ; and Native commissioners. 


CIVIL JUSTICE—Provisions for, before 1793. 


General observations on the subject, 17. 

State of civil judicatures in Bengal under the Mohummudan Government, 18. 

Plan of the committee of circuit in 1772; and civil courts established in con- 
sequence, 20. 

Alteration in constitution of civil courts, on appointment of provincial councils 
in 1774, ibid. 

Further alteration, by establishment of distinct courts in 1780. ibid. 

Judicial regulations of 1780, and 1781; jurisdiction of civil courts established 
thereby; and alterations in constitution of the sudder dewanny adawlut in 
1780, and 1782—21.. 

This court declared a court of record by the Statute 21, George III. cap. 70. 
with an appeal to the King in Council in suits for 5000/. and upwards, 22. 

Change of system in 1787, by uniting offices of judge and collector; and 
regulations adapted to this change, 22. 

Causes relating to rent of land, or to the public revenue, made cognizable by 
the collectors under distinct regulations; and appealable to the board of 
revenue and Governor General in Council, ibid. 

Reasons assigned for re-investing the collectors with judicial authority ; and 
remarks upon the system established in 1787—23. ; 

Observations of Marquis Cornwallis, on the arrangements proposed by him in 
1793—25. 

Reasons for vesting the collection of revenue, and administration of justice, 
in separate officers; for abolishing the revenue courts; and for with- 
drawing all judicial powers from the collectors; with rule enacted for that 
purpose, ibid. 

Further remarks on the system of civil justice established in the lower pro- 
vinces, in the year 1793; and since extended to Benares, and the ceded 
and conquered provinces, 26. 


COLLECTORS OF THE LAND REVENUE. 


Divested of judicial powers, 26. 

Declared amenable, as well as their assistants and native officers, to the zillah 
or city court, in the jurisdiction of which they may reside, or carry on the 
business committed to them, for acts done in their official capacity, in oppo- 
sition to any regulation, 27. 

Rule of proceeding tobe observed in such cases, stated in the 2d vol. of this 
Analysis, p. 423. 

Provisions for charges of corruption, embezzlement, or other high misdemea- 
nor, against a collector, or his assistant; or other European public offi- 
cer, 174 to 179. 


INDEX. 


Collectors may propose new regulations, regarding matters within their cog- 
nizance, 14. 

To make sales of land, under orders of board of revenue, or board of com- 
missioners, in execution of judicial process, 66. 

To be furnished with copies of all decrees affecting lands, in their respective 
districts, ibid. 

To be advised by magistrates of the commitment of landholders, on criminal 
charges, for trial before the court of circuit, 385, and note. 

Provisions in R. 4, 1821, for authorizing a collector of land revenue, or other 
officer employed in the management, or superintendence, of any branch of 
the territorial revenues, to exercise in certain cases the powers of magis- 
trate, or joint magistrate, 580. Also, for authorizing a magistrate, or 
joint magistrate, or assistant to a magistrate, to exercise, in certain cases, the 
powers of a collector, or other revenue officer, ibid. See Assistants to the 
collectors, for rules concerning them. 


COLLECTORS OF CUSTOMS. 


Collectors of customs, their assistants, and native officers, declared amenable 
to the zillah or city court in which they may reside, or carry on the busi- 
ness committed to them, for acts done in their official capacity, in oppo- 
sition to any regulation, 27. 

Rule of proceeding to be observed by the zillah or city court, in such cases, 
stated in the 2d vol. of this Analysis, p. 423. 

Provisions for charges of corruption, embezzlement, or other high misde- 
meanor, preferred against a collector, or his assistant, 174 to 179, 


COMMERCIAL RESIDENTS AND AGENTS. 


Declared amenable, as well as their assistants, and native officers, to the zil- 
lah or city court, in the jurisdiction of which they may reside or carry on 
the business committed to them, for acts done in their official capacity, in 
opposition to any regulation, 27. 

Rule of proceeding to be observed by the zillah or city court, in such cases, 
stated in the 2d vol. of this Analysis, p. 423. 

Provisions for charges of corruption, embezzlement, or other high misde- 
meanor, preferred against a commercial resident, or agent, or his assistant, 
174 to 179. 


CONVICTS AND OTHER PRISONERS. 


What convicts may be marked on the forehead by the process of godena ; 
and in what manner, 347. 

What convicts liable to transportation, beyond sea, or to banishment from the 
district in which they have resided ; and rules to be observed in such cases, 
$51 to 353. 

Court of nizamut adawlut may also order the removal of all convicts under 
sentence of imprisonment, to any jail, or district, within the Companys 
possessions, 353. 

Rules for punishment of convicts who may escape during the period of their 
sentences; or, if transported, may return, without permission, to any part 
of the Company’s territory under the presidency of Bengal, ibid. 
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In what cases the magistrates may punish convicts, and other prisoners, who 
may escape from custody, 367. 

Enactments of Regulation 8, 1818, for defining the powers to be hereafter 
exercised, in the requisition of security for good behaviour, by the zillah 
and city magistrates, the courts of circuit, and the nizamut adawlut ; with 
provisions for revising the cases of prisoners already confined under requi- 
sition of security, and applying to them the principles of the stated rules, 
388 to 391. 

Guards of prisoners who escape, how to be proceeded against for neglect or 
connivance ; with provision for trial of military guards in all cases in- 
volving a breach of military duty, 394, note. 

Directions to magistrates relative to jails and care of prisoners. Also re- 
specting employment of them on the roads, or other public works, 391. 

Inquest to be held on bodies of prisoners dying in jail, 450, note. 

Inscription to be marked on forehead of convicts sentenced to imprisonment 
for life, 347. . ‘ 

Subsistence to prisoners during their confinement ; and allowance to them, 
for a month’s maintenance, on their discharge, if they have been confined 
six months, 396. 

Judges of circuit to visit the jails at each station ; and issue to the magistrates 
such orders as appear advisable for the better treatment and accommodation 
of prisoners, 478. 

Jail at Allypore, near Calcutta, placed under the inspection of the nizamut 
adawlut, 396. 


CRIMINAL COURTS. 


Vide Nizamut adawlut ; Courts of circuit ; and Magistrates of zillahs and 
ciltes. 


COURTS OF CIRCUIT. 


Number and constitution of the courts of circuit. Oath to be taken by the 
judges, registers, and assistants ; and solemn declaration to be subscribed 
by the law officers, 419. 

Zillahs and cities included in the six divisions of the courts of circuit ; and 
order in which the jail delivery of each is to be held, 420. 

In what cities and zillahs the jail delivery to be held monthly, ibid. 

Periods fixed for half-yearly jail deliveries of the other zillahs, 421. Not to 
be deviated from without sanction of nizamut adawlut, unless the com- 
mencement fall within one of the established vacations, ibid. 

What judges are to proceed on the circuit ; and in what rotation, ibid. 

In what cases the first judge may be ordered to hold the session, 422. 

Notice to be given to the Governor General in Council when the judge, 
whose turn it may be to proceed upon the circuit, is unable to perform 
it, ibid. 

Provision for non-attendance of law officers of the court of circuit, from 
sickness or other cause, ibid. 

Courts of circuit restricted from sitting on Sundays, ibid. 

Monthly jail deliveries, on what days to be held, ibid. 

In what case the nizamut adawlut may postpone the jail delivery of any 
zillah or city ; or direct it to be held at the station of a contiguous juris- 
diction, ibid. 


INDEX. 


Rules of proceeding for the judge of circuit, before whom the half-yearly 
session of jail delivery is held, 422 to 430. 

Judge where to proceed, and how long to remain at each station, 422, and 
note. 

Proceedings on trials how to be conducted, 422, 428, and note. 

Provision for dispensing with the attendance and futwa of the law officers, in 
certain cases, 423, note. 

In what cases the judge to pass a final sentence ; and issue his warrant to the 
magistrate for the execution of it, 423. 

In what cases the proceedings to be referred to nizamut adawlut, 424. 

And judge of circuit, when to pass sentence, or not, in such cases, ibid. 

Letters ne trials referred to nizamut adawlut, what to con 
tain, ibid. 

All questions of law to be referred to Mohummudan law officers. And 
judges to be guided by their opinions; or to transmit proceedings and 
futwa to nizamut adawlut, 425. 

Further rules of proceeding, relative to prosecutors and witnesses, in trials 
before court of circuit, ibid. 

Witnesses not attending, or refusing to give evidence, how punishable by 
order of courts of circuit, 426. 

Also persons guilty of contempt of court, ibid. 

In what cases the courts of circuit may reduce the prescribed penalties, on 
conviction of two or more distinct offences, ibid. 

Or of a second offence committed antecedent to a prior sentence, ibid. 

In what cases the judge of circuit may dispense with the trial of further 
charges against a prisoner, 427, 

Rules for guidance of courts of circuit, in transmitting their proceedings 
upon trials referrible to nizamut adawlut, 427, and note. 

Powers vested in courts of circuit respecting bail of prisoners committed for 
trial by magistrates; or whose trials may be referred to the nizamut 
adawlut, 428. 

Report to be made to nizamut adawlut before commencement of each circuit, 
of any trials referred on preceding circuit, upon which orders have not 
been received, ibid. 

Report to be made to nizamut adawlut at the close of each circuit, 428. 
And at the commencement and conclusion of the business at each 
station, 429. 

Judges of circuit to visit the jails at each station ; and issue to the magistrates 
such orders as appear advisable, for better treatment and accommodation 
of prisoners, ibid. 

Explanation, and restriction, with respect to the jail at Allypore, in the 
vicinity of Calcutta, placed under the inspection of the nizamut adawlut, 
396. 

Judges of circuit also to visit any state prisoners confined under Regulation 
3, 1818—554, And what orders may be issued by them respecting such 
prisoners, 555. 


Report to be made to nizamut adawlut in cases of neglect of duty, disobe- 


dience of orders, or other misconduct, on part of the magistrates, 419, 
429. 

Judge of circuit how to proceed when persons sentenced by the magistrate 
may appear to have been discharged, or punished, on insufficient grounds, 
ibid. 

In what cases the judge of circuit is required to examine the proceedings of 
the magistrate, ibid. : 
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Provision for a further inquiry to be made by the magistrate ; and the result 
communicated to the court of circuit collectively, 429. 

General authority of two or more judges of a court of circuit, to call for and 
control the proceedings of a zillah or city magistrate, or assistant, 430. 
Calendar of persons in confinement on criminal charges, under examination, 
to be submitted by magistrates to judges of circuit, at commencement of 

each jail delivery ; and the latter how to proceed thereupon, ibid. 

Separate calendar of persons sentenced, by magistrates, to imprisonment ex- 
ceeding six months, to be laid before court of circuit at each session, ibid. 

And monthly statement of sentences passed by magistrates under Regulation 
12, 1818, to be submitted to court of circuit at the sudder station, ibid. 

What powers may be exercised by the judges of circuit at the sudder station, 
431 to 433. 

Not competent to annul commitments made by the magistrates, 431. 

But may instruct the magistrates to admit persons to bail in all cases, ibid. 

And may comply with applications from parties held to bail, to plead on their 
trials by a vakeel, ibid. 

Powers reserved to judges of circuit before whom the trial may be held, in 
such cases. ibid. 

General powers of single judges of courts of circuit holding the jail deliveries, 
ibid. and note. 

Powers of single judges of courts of circuit at the sudder station, 431 to 433. 

By what rules the courts of circuit to be guided in cases of a difference of 
opinion, 433. 

Utility and importance of the courts of circuit, in providing for the regular 
and impartial administration of criminal justice: as well as for the super- 
intendence and control of the local magistrates, ibid. 

Instructions to magistrates for accommodation of judges of circuit, and for 
personal attention and respect to them, ibid. 

See further provisions under heads of Crimes and punishments, provided for 
by existing regulations ; Police; Magistrates of zillahs and cities ; and 
Nizamut adawlut. 


COURTS MARTIAL. 


Provision for immediate punishment of offences against the state, in certain 
cases, by the sentence of courts martial, 349. 

By whom, and under what circumstances, the functions of the ordinary cri- 
minal courts may be suspended ; and martial law established, 450. 

What persons liable to immediate trial by courts martial so established ; and 
for what offences, ibid. 

What sentence to be passed on conviction, ibid. 

Instructions to the magistrates for their guidance when martial law may be 
proclaimed, 450, note. 

Military guards from the provincial battalions, or from any regular corps of 
the army, how to be proceeded against for neglect, or connivance, in the 
escape of prisoners, 395, note. 

Or for any other offence involving a breach of military duty; and properly 
cognizable by a court martial, ibid. 

Provisions of Regulation 2, 1809, ** for enabling the commander in chief to 
delegate the power of appointing general courts martial on native officers 
and soldiers of detachments from the Bengal army, serving beyond sea,” 
detailed in 3rd vol. of this Analysis, 442. 


INDEX. 


Rules enacted in Regulation 20, 1810, ‘ for subjecting persons attached to 
military establishments to martial law, in certain cases,” 443 to 450. 

Magistrates declared competent to give effect to the sentence of a general 
court martial, adjudging imprisonment with labor, among the convicts of 
the civil power, 450. 


COURT OF REQUESTS FOR THE TOWN OF CALCUTTA. 


Special provisions for authorizing the judge of the 24 pergunnahs to execute 
judgments of the court of requests for the town of Calcutta, 62. 


COURT OF WARDS. 


Constitution of this court, 212. 

To what persons and estates its superintendence extends, 212, and note. 

And to what it does not extend, ibid. 

Further provisions respecting it detailed in the 2d vol. of this Analysis, 
p- 103. 


CRIMES AGAINST THE STATE; AND STATE PRISONERS. 


Provisions for immediate punishment of offences against the state, in certain 
cases, by the sentences of courts martial, 349, 350. See Courts martial. 

Rules for the trial of persons, charged with crimes against the state, who may 
not be brought to trial before a court martial, 450. 

By what courts to be tried, ibid. 

Courts appointed to try such persons, how to proceed, ibid. 

Provision for death, or absence, of any of the judges or law officers, 451. 

Nizamut adawlut how to proceed upon trials referred to that court, in such 
cases, ibid. 

Injunctions to magistrates with respect to persons charged with crimes against 
the state, ibid. 

Special provisions for the confinement of state prisoners against whom it may 
not be deemed proper to institute judicial proceedings, 553 to 555. 

Mode of proceeding to be observed in such cases, 554. 

Periodical reports respecting them to be submitted to Government, ibid. 

In what cases their lands to be attached, 555, 

And rules concerning such attachments, ibid. 


CRIMINAL JUSTICE—Provisions for before 1798. 


Provisions made for the administration of criminal justice by the judicial regula- 
tions of 1772; and of subsequent years, antecedently to 1790-—297 to 307. 

Minute of Marquis Cornwallis, recorded 1st December, 1790, stating the 
defects then existing in the criminal law, and its administration ; and pro- 
posing amendments, which led to the system now in force, 307 to 310. 

Provisions made in consequence, in regulations of 1790, 1791, and 1792— 
310, 311. 

See further provisions in regulations of 1792, and subsequent years, under 
the head of Crimes and punishmenis, provided for in existing regulations. 
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CRIMES AND PUNISHMENTS, provided for by existing Regulations. 


In trials for murder, the futwa of the law officers to be delivered according 
to the doctrine of Yoosuf and Mohummud ; and distinctions made by Aboo 
Huneefah and his two disciples, as to the mode of committing murder, not 
to be adhered to, except as evidence of the intent, 312. 

Wilful homicide by poison, or drowning, included in this rule, ibid. 

Provisions made for doing away all operation of the will of heirs to the de- 
ceased in cases of murder. Futwas of the law officers how to be delivered 
in all cases of homicide, 312, 313. 

Further provisions for certain cases of wilful homicide, in which the mur- 
derer 1s not liable to capital punishment under the Mohummudan law, 314. 

To kill another by his or her desire, declared unjustifiable, and liable to 
punishment of murder, 314. 

This enactment is not applicable to persons assisting in the burning of Hindoo 
widows, who devote themselves, under the designation of Sutties. Senti- 
ments and orders of the British Government on such cases: and publica- 
tion upon the subject by a learned Brahmin, 314, note. 

Instructions to magistrates and police darogahs, for their guidance in such 
cases, 523. 

Rule for cases of murder, in which one or more of the accomplices may be 
exempt from kisas, or in which any accomplice in murder may appear de- 
serving of death, 316. 

Amendment of Mohummudan law of kutl-i-khuta, or erroneous homicide ; 
including also the wounding, maiming, or otherwise injuring, one person, 
in prosecution of a criminal intent against another; with provision for real 
cases of homicide by misadventure, in the prosecution of a lawful act, and 
without any malignant intention, 316 to 318. 

Remarks upon Mohummudan law of Tazeer and Seeasut. Necessity of 
determining the punishment to be adjudged by the criminal courts in cases 
wherein a discretion is left by that law. And rules enacted for this pur- 
pose, 318 to 32]. 

What futwa to be given in all cases of discretionary punishment, 319. Sen- 
tence to be passed if the crime have been provided for by any regulation, 
ibid. Second futwa to be required and sentence passed thereon, if the 
crime have not been provided for by any regulation, but be such as would 
have subjected the prisoner to hud, or kisas, if he had been convicted by 
full legal evidence, ibid. Or if a sentence of hud or kisas is barred by 
some legal exception or distinction, not affecting the nature of the offence, 
and repugnant to justice, ibid. Restriction when the penalty is remitted 
or mitigated by the Mohummudan law, in consideration of circumstances 
which alter the nature and diminish the criminality of the offence, 320. 
Further restriction against infliction of any punishment upon suspicion 
only, not amounting to a strong presumption of guilt, ibid. Courts of 
circuit how to proceed in cases of conviction and discretionary punishment, 
not specifically provided for by any regulation; or by the Mohummudan 
law, ibid. And nizamut adawlut how to proceed in similar cases, ibid. 

Additional enactments in Regulation 17, 1817, 321. Judge of circuit how 
to proceed when he may be of opinion that a prisoner acquitted by the 
futwa of his law officer is convicted by the evidence, and deserving of 
punishment, ibid. Law officers of nizamut adawlut, how to write their 

futwa in such cases; and powers vested in two or more judges of that 
court, ibid. 

Courts of circuit how to proceed when the evidence of witnesses may be con- 


INDEX. 


sidered inadmissible by their law officers, on insufficient grounds, $29 
Religious persuasion of witnesses not to invalidate their testimony, ibid. 

No criminal to suffer mutilation. What punishment to be inflicted in lieu of 
It, $22. 

Provisions for the more certain and adequate punishment of robbery by open 
violence, with or without murder, wounding, or other acts of criminality, 
$22 to 327. 

Special provisions when village watchmen, guards of houses, persons, or pro- 
perty, or police officers of any description, are convicted of robbery, or of 
ale whereby a gang of robbers may be enabled to commit rob- 

ery, 327. 

Further provisions for punishing and requiring security from persons going 
forth to rob, but apprehended before they have committed robbery, or 
made any violent attempt, 325 and note, $26. If a watchman, guard, 
or police officer, 328. 

Secret theft, or larceny without open violence, how punishable, 326, 328. 

Amended provisions for cases of murder, wounding, or other personal inju. 
ries, in prosecution of theft, or burglary, 328, 329. 

Original and amended rules for cases of breaking into, or attempting to break 
into, a place of habitation, or of custody for property, with an intent to 
steal; but without open violence; or of aiding and abetting in such 
offences, 331, 332. 

In what cases such offences, and buying or receiving stolen property, are 
punishable by the magistrates, 363. 

Exemption of Brahmins, in the province of Benares, from a sentence of 
death, rescinded ; but sentence not to be executed within certain limits 
held sacred by the Hindoos, 332. 

Provisions to prevent sacrifice of women and children, in the province of 
Benares, by burning them in a circular enclosure called a Koorh, or by 
otherwise putting them to death, on the approach of a public officer to 
serve any judicial or revenue process, on Brahmins; or to exercise any 
coercion over them on the part of Government ; or in consequence of their 
not obtaining speedy relief for loss or injury. Also, to prevent the wound- 
ing of the families of Brahmins, or other persons, under similar circum- 
stances, 333 to 338. 

Rules for prevention and punishment of another practice, by Brahmins and 
others, called Dhurna, for recovery of a debt without judicial process, 
or to extort a donation, under a threat of self-destruction if the demand 
be not complied with, 338 to 340. 

Further provisions in Regulation 7, 1820, for altering the punishment and 
form of trial in cases of dhurna, 561. 

Rule to prevent the continuance of a barbarous custom among the tribe of 
Raujcomars, of destroying their infant female children, 340. 

Rule and proclamation to prevent persons being put to death on the ground 
of their practising sorcery, ibid. 

Rule for preventing practice of sacrificing children by exposing them to be 
drowned, or devoured by sharks, at the island of Saugur, and other 
places, 341. 

Court of nizamut adawlut empowered to grant relief to prisoners confined 
for payment of the price of blood, restoration of stolen property, pecuniary 
compensation to individuals, or fines to Government. And rule to pre- 
vent a recurrence of similar sentences by the criminal courts, excepting 
fines to Government, commutable, if not paid, to a definite period of im- 
prisonment, 341, 342. 
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Provision for commuting to imprisonment the fines prescribed by the Mo- 
hummudan law, in cases not involving homicide, 342. 

Law officers of courts of circuit how to deliver their futwas on trials for adul- 
tery, and other offences within the legal provisions for Zina, and Fial-i-Shu- 
nea. And sentence to be passed on conviction in such cases, 343. 

What person competent to prosecute a charge of adultery against a married 
woman, ibid. 

Provisions for the more certain and adequate punishment of perjury, and sub- 
ornation of perjury; forgery, or procurmg forgery; and fraudulently 
uttering forged instruments ; or counterfeit securities for money, 343 to 346. 
Also for punishing persons convicted of defacing or debasing the gold or 
silver coin ; or of possessing counterfeit coin or stampt paper, without lawful 
excuse, 346, 347, and note. 

Rules for preventing unfounded charges of perjury, or subornation of per- 
jury, against parties or witnesses in civil suits; or criminal prosecutions ; 
or in any investigation before a collector, or other public officer, 348. 

Provision for immediate punishment of offences against the state, in certain 
cases, by the sentence of courts martial; and what sentences to be passed 
on conviction in such cases, 349, 3.50. 

What convicts may be marked on their foreheads by the process of Godena ; 
and in what manner, 347. 

What convicts liable to transportation beyond sea, or to banishment from 
the district in which they have resided; with rules to be observed in such 
cases, 351 to 353. 

Court of nizamut adawlut may further order the removal of all convicts, 
under sentence of imprisonment, to any jail, or district, within the Com- 
pany’s possessions, 353. 

Rules for punishment of convicts who may escape during the period of their 
sentences ; or if transported, may return without permission to any part 
of the Company’s territory under the presidency of Bengal, ibid. . 

Provisions to prevent a retrospective operation of the modifications of 
the Mohummudan criminal law, which have been specified; excepting 
such as have a favorable operation for the prisoners, 354. 

Abstract of statements furnished by the zillah and city magistrates, of crimes 
committed in their respective jurisdictions, during the years 1815 and 
1816-416. note, 


CUTTACK—District of. 


When surrendered to the British arms, 11, note. 

What regulations for Bengal, Behar, and Orissa, extended to this district ; 
and to pergunahs Puttespore, Kummardichour, and Bograe, annexed to 
zillah Midnapore, 11, note, 538. 

Limitation of time for cognizance of civil actions in Cuttack, and pergunahs 
abovementioned, 40. 

Further restriction of suits cognizable by civil courts, ibid. 

Rule concerning interest and mortgages substituted for Regulation 15, 1793, 


But this rule not applicable to conditional sales of land, respecting which the 
same provisions in force, as in Bengal, 205. 

Special rules for receiving, trying, and deciding, claims to the right of inheri- 
tance, or succession, in certain tributary estates in zillah Cuttack, 190 
to 193, 
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Special provisions, in Reg. 22, 1817, regarding appointment and removal of 
native officers in this district, 193. 

Further provisions, in Reg. 5, 1818, for the appointment of a commissioner, 
in zillah Cuttack, with special powers, superseding temporarily those of 
the boards of revenue and trade, the Calcutta provincial court, and the local 
committee of embankments, 194. 

Special rules for the police of zillah Cuttack, and adjacent pergunnahs, 536. 


DHURNA —described in page 338. 


See provisions for it under title of Crimes and punishments, provided for 
in existing regulations. 


EMIGRANTS FROM FOREIGN COUNTRIES. 


Special rules concerning them, in Regulation 11, 1812; 552, 553. 

Grounds of this regulation, 552. 

Cases in which the Governor General in Council may order the removal of 
emigrants to any part of the country judged most convenient for their 
residence, ibid. 

And may order their leaders to be apprehended and kept under restraint, ibid. 

Further provisions for such cases, ibid. 

And for trial and punishment of emigrants, or their descendants, exciting 
disturbances in the countries from which they may have emigrated, 553. 


EUROPEANS —See British subjects. 


EUROPEAN PUBLIC OFFICERS. 


Provisions for charges against them in Statute 13, Geo. IIL. cap. 63, § 33 ; 
and Statute 33, Geo. Ill. cap. 52, § 62—173. 

Remarks on above provisions stated in preamble to Reg. 8, 1806; with 
reasons for the rules prescribed in that regulation ; and in Reg. 10, 1806— 
ibid. 

‘These regulations rescinded by R. 17, 1813; and rules now in force under 
that regulation ; and Reg. 8, 1817-174 to 179. 

Charges of corruption, embezzlement, or other gross fraud, breach of trust, 
or high misdemeanor, against a European officer attached to the judicial 
department ; or any matter of this nature, appearing to implicate the con- 
duct of a judicial officer; under whose superintendence to be enquired 
into, 174, 1'78. 

Or, if the officer be attached to the revenue department, ibid. 

Or to the commercial, salt, or opium department, ibid. 

Truth of the charge to be averred on oath, or under a solemn declaration, 
174. 

Security to be given for prosecuting charge to a conclusion, 175. 

In what cases a previous examination and general enquiry to be made, 
for ascertaining whether grounds exist for a regular and formal investi- 
gation, 175. 

Superintending authorities to report to Government when substantial grounds 
appear for a regular enquiry, ibid. 
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In what case a commissioner, or commissioners, to be appointed for such 
enquiry, ibid. 

Oath of commissioners, 176. 

Their general duty ; and powers vested in them, ibid. 

Proceedings and report of commissioners, to whom to be transmitted, 177 
and 178. 

Government will decide on the case; but such decision not to preclude 
seeking redress in the supreme court, 177. 

In what cases a reimbursement of expense may be applied for ; and applica- 
tion how to be made, ibid. 


FEES IN CIVIL COURTS. 


Reasons for establishing a fee on the institution of civil suits, 162. 

Also a fee upon exhibits, and summonses of witnesses, ibid. 

Original rules rescinded by Regulation 1, 1814, ibid. 

Stamp duties now levied under that regulation, as specified under the head 
of Stamp-duties, in the 3rd vol. of this Analysis, ibid. (See also Stamp- 
paper and duties.) 

Paupers exempted under provisions of Reg. 28, 1814, ibid. (See Paupers 
in civil courts.) 


FERRIES. 


Rules for management of ferries, stated in Srd vol. of this Analysis, super- 
seded by new rules contained in Reg. 6, 1819—556. 

Reasons stated in preamble to that regulation, ibid. 

Superintendence of public ferries vested in magistrates and joint magistrates, 
ibid. 

What ferries to be considered public, ibid. 

Powers and duties of magistrates relative to such ferries, 556 to 559. 

Objects to which the magistrates are to attend in assuming charge of public 

erries, 557. a 

Collections from them how to be appropriated, ibid. 

Magistrates restricted from interference in any but public ferries, except in 
particular cases, 559. ; 

Annual statements of public ferries to be transmitted to Government through 
the superintendents of police, ibid. 


FINES AND PECUNIARY COMPENSATIONS. 


No pecuniary compensations to be adjudged to individuals in any criminal 
prosecution, 342. 

And when a fine to Government is imposed, a definite period of imprison- 
ment to be fixed as equivalent, if the fine be not paid, ibid. 

Provision for commuting to imprisonment the fines prescribed by the Mohum- 
mudan law, in cases not involving murder, or homicide, ibid. 

Rules above stated not meant to prohibit the restitution of stolen property, 
when forthcoming ; nor to restrict the criminal courts from adjudging a 
reimbursement of actual costs in particular instances, ibid. 
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FOREIGN SETTLEMENTS. 


Special rules for the trial of certain offences committed by natives of India, 
within the limits of the foreign settlements of Chandernagore and Chin- 
surah, 457, 458. 

Magistrate of Hooghly empowered to receive into his custody certain persons 
charged with heinous offences in Chandernagore and Chinsurah, 457. 

What proceedings to be held by the magistrate in such cases, 458. 

And sentence to be passed by the Calcutta court of circuit ; or nizamut 
adawlut, ibid. 


FORGERY. 


See Crimes and punishments, provided for in existing regulations. 


GOVERNOR GENERAL IN COUNCIL. 


Empowered to make rules, ordinances, and regulations, for the civil govern- 
ment of Fort William, by the Statute 13 Geo. III. cap. 63—7. 

And to frame regulations for provincial courts and councils by 21 Geo. III. 
cap. 70. ibid. 

Further recognition of local powers of legislation in 33 Geo. III. cap. 52—8. 

And in 37 Geo. III. cap. 142—9. 

The Executive Government divested of power to interfere in the ordinary 
administration of justice by the regulations enacted for that purpose, 13. 
Provision for a redress of grievances, under the regulations, by acts done in 
pursuance of special orders from the Governor General in Council, 28. 
Special powers of the Governor General in Council, in cases wherein sove- 

reign native princes may be plaintiffs, or defendants, in the civil courts, 34. 

Reference to be made to him in public suits against Government, 28. 

Reference to be also made to him on charges of corruption, embezzlement, 
or other gross fraud, breach of trust, or high misdemeanor, against any 
European public officer in the judicial, revenue, or commercial depart- 
ment ; or the departments of customs, salt, or opium. And power re- 
served to Government of appointing a commission for a special enquiry in 
such cases, 175. 

Resolutions of ‘Governor General in Council, passed on the 3d February, 
1809, for the instruction of the junior servants of the Company, intended 
to be employed in the judicial department, in the general principles of 
jurisprudence, the powers and duties of a justice of the peace, the regu- 
lations enacted by Government, and the practical duties of registers, 
judges, and magistrates, 221, note. 

General superintendence of the police, in conservation of the peace of the 
country, exercised by the Governor General in Council; with whom the 
magistrates correspond on breache. of the peace and other subjects of 
police, through the superintendents of police, and the secretary to Govern- 
ment in the judicial department, 438, note. 

Superintendents of police to communicate with Governor General in Council 
through secretary in the judicial department, on all matters connected with 
their office. And to act under such instructions as may be transmitted for 
their guidance by order of Saeee 456. 
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Power of remitting or commuting sentences of forfeiture of estates and 
farms, for resistance of process, and other offences, reserved to Governor 
General in Council. In cases of resistance to civil process, 79. Criminal 


process, 379, 500. 


Powers reserved to Governor General in Council with respect to trial of per- 
sons charged with crimes against the state; and sentences of the nizamut 
adawlut in such cases to be reported, with the proceedings on the trial, for 


the orders of Government, 450. 


Information to be given by magistrates, of persons charged before them with 
such crimes. And orders of Executive Government to be obeyed for ap- 
prehending persons so charged, or commitment of them for trial, 451. 

Governor General in Council may also suspend the functions of the ordinary 


crimiral courts, and establish martial law, in certain cases, 3.50. 


Provisions for such cases, and for immediate punishment of offences against 
the state by sentence of a court martial—See head of Courts martial. 
May also dispense with the attendance and futwa of the law officers of the 


courts of circuit in certain cases, 423, note. 


GUARDIANS OF MINORS, LUNATICS, AND IDIOTS. 


In what cases the zillah and city courts, under control of the sudder dewanny 
adawlut, may appoint guardians for minors, lunatics, and idiots, not within 


the jurisdiction of the court of wards, 212. 


Rules to be observed in such cases, with provision for an application to the 
sudder dewanny adawlut, if any person shall think himself aggrieved by 
zillah or city judges, in the exercise of the powers vested in them, 213. 


See Court of wards. 


HOMICIDE AND MURDER. 


See Crimes and punishments, provided for by existing regulations. 

INHERITANCE—See Laws, Hindoo and Mohummudan. 

INTEREST—See Loans, interest, and morigages. 
INQUESTS—See Police. 


JAILS AND JAIL DELIVERIES. 


See Magistrates of zillahs and cities ; and Courts of circuit. 


KING IN COUNCIL. 


In what cases an appeal lies from the judgments of the sudder dewanny 
adawlut to the King in Council, under the Statute 21 Geo. III. cap. 70, 


§ 21, 32—141. 
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Provisions for admission of such appeals, 141. 

And for transmission of copies and translations of proceedings and papers, 
in appealed causes, to the Governor General in Council, for the purpose 
of being forwarded to his Majesty in Council, 142. 

Parties also entitled to have copies, at their own expense, ibid. 

Court of sudder dewanny adawlut may execute, or suspend execution of, 

- the judgment appealed from, taking sufficient security, 141. 

Rules stated subordinate to the full exercise of his Majesty’s pleasure, 142. 

Provisions for appeals to his Majesty in Council, from decisions of a special 
commission in the ceded and conquered provinces, constituted under R. 1, 
1821—571. 


KUMAOON, AND TRACTS CEDED BY RAJAH OF NEPAUL. 


Special rules for trial of persons charged with heinous offences, in Kumaoon, 
and other tracts of territory ceded by the Rajah of Nepaul, 455 to 457. 

Such persons how to be proceeded against, 456. , 

Commissioner, for the trial of such persons, to be appointed by Government, 
ibid. 

His powers and duties, ibid. 

In what cases the trial to be referred to nizamut adawlut, ibid. 

And sentence to be passed by that court, ibid. 

In what cases the local officers may take cognizance of crimes committed 
within the territories of independent states, or chieftains, ibid. 

And what rules applicable to such cases, ibid. 

Provision for crimes committed before the 15th May, 1815; and between 
that date and promulgation of Regulation 10, 1817—457. 


LAWS, HINDOO AND MOHUMMUDAN. 


General notice of laws in force, when the provinces of Bengal, Behar, and 
Orissa, became subject to the British Government, 7. 

Rule for preserving to the natives their own laws and usages, in suits regard- 
ing succession, inheritance, marriage, cast, and all religious institutions, 67. 

Application of this rule in suits concerning the right of succession to landed 

- property. And proclamation usual in such cases, 68. 

Spirit of rule, for observing Mohummudan and Hindoo laws, declared appli- 
cable to cases of slavery, 68. And all cases of an intricate or special 
nature, not expressly provided for by the regulations, in which the private 
rights of parties are implicated, within the intention of the general rule, ‘72. 

Notice of Mohummudan and Hindoo laws of slavery; and of a minute re- 
corded by the author of this Analysis, in November, 1818, on the subject 
of a regulation proposed by Mr. J. Richardson, for the guidance of the 
courts of judicature in cases of slavery, 68, note. 

By whom the Hindoo and Mohummudan laws to be expounded, 67. And 
in what manner opinion of law officers to be taken by the civil courts, 73. 
Mohummudan and Hindoo laws of interest, 196. Superseded by regulations. 

- See provisions under title Loans, interest, and mortgages. 

Hindoo and Mohummudan laws of inheritance; and custom in deviation 
therefrom, whereby particular estates were kept undivided. Origin of 
this custom; and reasons for discontinuance of it, 207. 
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Provision for this purpose, and for the future succession of all the legal: heirs 
to estates of persons dying intestate, 207. 

Jungul mehals of Midnapore and other districts excepted from this rule, and 
local custom to be continued in them, 208. 

These provisions extended to Benares, but not to ceded and conquered pro- 
vinces, ibid. 

Observations upon the few amendments made in the laws and usages of the 
country in matters of contract and inheritance, ibid. 

Suggestion that the Mosulman law of Mihr, or dower, may require some 
modification, under a prevailing practice; and that it may be advisable to 
provide for a more strict observance of the Hindoo law of adoption, 209, 
and note. 

Limitation of interference of the zillah and city courts in the execution of 
wills, and administration to the estates of persons dying intestate, 209. 

Provision for appointment of guardians to minors, hinaties, and idiots, in cer- 
tain cases not within the jurisdiction of the court of wards, 212. 

Duties of city, town, and pergunnah cauzies; and fees receivable by them, 
219, 220. 

Fees and presents to officiating Hindoo priests left to will of the parties, who 
may employ them at marriages, funerals, and other ceremonies, 220, 

General view of Mohummudan penal law, 223. 

Authorities for the Mohummudan law; and preference to be observed, or 
discretion allowed, when they differ, 223 to 284. 

Notice of books of jurisprudence esteemed by the followers of Aboo Hunee- 
fah, and which govern judicial decisions in India, 234 to 241. 

General heads, or principles, in the provisions of the Mohummudan law, 
which have immediate reference to the definition and punishment of crimes 3 
and what crimes are provided for under each head, 242, 

Justifiable homicide, though not distinctly treated of in books of Mohummu- 
dan law, in what instances incidentally mentioned, as commanded, or au- 
thorized ; or as exempted from the provisions against unlawful homicide, 
243 to 250. 

Five descriptions of illegal homicide; their definitions ; and examples of 
each, 251 to 253. 

Series of cases which appear to have been ruled wilful homicide, incurring 
retaliation of death ; or not wilful, and therefore subject only to the penal- 
ties of manslaughter, or other involuntary homicide, 253 to 256, 

Penalties for the several descriptions of unlawful homicide, 257 to 259, 

Confessions, in charges of homicide, and other criminal accusations, how far 
admitted for conviction ; and rule for construction of them, 260, 

Evidence required to establish a charge of murder, or other homicide, when 
denied by the accused, 261. 

In what cases of established wilful homicide, kisas or retaliation is, or is not 
incurred ; with other provisions relative to the demand and execution of a 
sentence for kisas in cases of homicide, 261 to 264, 

Retaliation for personal offences not affecting life, to what cases restricted ; 
and provisions relative to ursh, or the fine of blood payable in cases short 
of life, which do not incur retaliation, 265, 266. 

General principles of hudd, the second head of criminal law; and how dis. 
tinguished from kisas and tazeer, 266. 

Zina, or whoredom, its legal definition ; and provisions relative to this offence, 
scat us drinking prutibiied Gavia Neo a 

Shoorb, or drinking prohibited liquors, how defined, and punis 
the provisions of hudd, 270, 271. ; ais ve 
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Kuzuf, or slander of whoredom, its definition, and punishment under the 
same provisions, 271 to 273. 

Surikah, or larceny, how defined, and distinguished as theft or robbery ; with 
provisions of hudd applicable to each, 273 to 283. 

Third head of criminal law, tazeer and seeasut, what offences included there- 
in, and provisions relative thereto, 284 to 291. 

Translation of two futwas, or legal expositions, given by the Mohummudan 
law officers of the nizamut adawlut, cited in verification of the preceding 
summary, 291 to 293. 

Supplementary observation on the special provisions of tazeer for bhugawut, 
or rebellion, 293 to 296. 

Reflections upon the foregoing statement of Mohummudan law ; and upon 
the principles which appear to have influenced the British Government in 
its amendments, 297. 

See amendments of the Mohummudan Criminal Law, before the year 1793, 
under the head of Criminal justice,—provisions for before 1793. 

See also, Crimes and punishments, provided for by existing regulations. 


LAW OFFICERS OF CIVIL AND CRIMINAL COURTS. 


Rules for their nomination, appointment, and removal, detailed in the second 
volume of this Analysis, 166. 

Further rules now in force, ibid. and 168. 

Form of solemn declaration to be subscribed by them, instead of an oath, 167. 

Rule for half-yearly oath rescinded, 168. 

What rules applicable to charges of corruption, or extortion, against a law 
officer, 169. 

In, what cases liable to a criminal prosecution, 170. 

In what manner opinions of law officers to be taken by civil courts, 73. 
Seefurther provisionsunder title: Laws, Hindoo and Mohummudan; Crimes 
and punishments, provided for by existing regulations ; Courts of circuit ; 
and Nizamut adawlut. 

Judges of circuit to refer all questions of law to them, and how far to be 
guided by their opinions, 474. 

In what cases, and under what restrictions, a single law officer of the nizamut 
adawlut may deliver the futwa, 485. 

Provisions in R. 3, 1821, for empowering the law officers of the zillah and 
city courts to try petty thefts, and other petty offences of a criminal 
mature. And rules for their guidance in such cases, 578. 


LOANS, INTEREST, AND MORTGAGES. 


General principles of laws of interest and usury, 198. 

Mohummudan and Hindoo laws respecting interest, 196. 

Custom of India. And necessity of a general rule for the limitation of inte- 
rest, 197. 

Rates of interest established, and provisions respecting usury and mortgages 
before the year 1793, ibid. ae oink 
Uniform rate of interest fixed from Ist January, 1793. And provisions m1. 

Regulation 15, 1793, relative to interest and mortgages, 198. 
Extended to Benares, with modifications, by Regulation'1’7, 1806—200. 
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And re-enacted, with qualifications, for the ceded provinces, by Regulation 
34, 1803—202. Extended to provinces obtained from Doulut Ra,o Sen- 
dheea, and the Peshwa, by Regulation 8, 1805—204, 

Rule substituted for Cuttack, and three adjacent pergunnahs, acquired in 
October, 1803, ibid. 

Provisions respecting mortgages and conditional sales of land upon loans, 
under deeds of bye-bil-wuffa, kut cubaleh, or any other designation, in all 
the provinces, 201 to 205. Period of redemption extended by Regulation 
17, 1806—203. 

Evidence to be required in giving judgment upon bonds, 197, 200, 204: 

Covenanted servants in the judicial and revenue departments prohibited from 
lending money to landholders, farmers, and tenants, or their sureties, 206. 

See provisions in Regulation 38, 1793, relative to Europeans not prohibited 
from lending money to landholders, and others, in 2d vol. of this Analysis, 
p- 127. 


MAGISTRATES OF ZILLAHS AND CITIES. 


Original constitution and jurisdiction of zillah and city magistrates; with 
reasons for alterations provided for in Regulation 16, 1810—355. 

What persons may be vested with the office of magistrate, in the zillahs and 
cities ; and their oath of qualification, 356, and note. 

Provisions for appointment of joint and assistant magistrates, 356. 

By what regulations magistrates, joint magistrates, and assistant magistrates, 
to be guided, ibid. 

And what duties to be performed hy joint and assistant magistrates, 357. 

Further provisions relative to the office of assistant magistrate ; and to that.of 
joint magistrate in certain cases, 357, 358. 

What persons amenable to the authority of the zillah and city magistrates ; 
and courts of circuit, 358. 

Special provisions for native subjects of the British Government, committing 
offences without the limits of the Company’s provinces, ibid. 

Statute 33 Geo. III. cap. 52. §. 151. for appointment of justices of the 
peace within the provinces, 360. 

Process to be observed by magistrates, on criminal charges against European 
British subjects; viz. natives of Great Britain and their descendants, 361. 
If they have taken oaths of qualification as a justice of the peace, ibid. Or 
if they have not, and the offence charged be not bailable, ibid. If the 
offence be bailable, ibid. Allowance to indigent prosecutors and witnesses 
unable to pay the expense of their journey to Calcutta, +62. 

Magistrates required to take oath of qualification as justices of the peace, 
within six months after their appointment. Nizamut adawlut may grant 
extension of time, not exceeding a further period of six months, ibid, and 
note. 

Primary duty of the zillah and city magistrates, 362. 

What offences cognizable by the magistrates; and in what cases they may 
pass sentence withour reference to the courts of circuit, or nizamut adaw- 
lut, 362 to 370, 

Petty offences which may be tried by the magistrates, and how punishable, 
$62, 363. 


What charges of theft may be tried by the magistrates, and how punished, 
362, 365, and note. 


INDEX. 


Groundless and vexatious charges how punishable by the magistrate, 363, 
374, note. . 

Extended power of the magistrates for the speedy trial and punishment of 
offences not of a heinous natyre, 363. 

General rule with respect to fines imposed by magistrates, ibid. note. 

Additional powers vested in them by Reg. 12, 1818, for trial of persons 
charged with breaking into houses, or other places of habitation ; or into 
warehouses, or other places used for the custody of property, with an in- 
tent to steal, or charged with theft; or with buying or receiving stolen 
property, knowing the same to have been stolen; or charged with escape 
from jail, or other place of confinement, $63, to 367. 

Communication to be made to superintendent of police, when convicts break 
jail, or any prisoners escape, 550. 

Magistrates empowered to punish persons guilty of enticing, or causing to be 
enticed, from their homes, married or unmarried females, for illegal pur- 
poses, 368. 

And to require persons deserting their families to provide for their support, 
in certain cases, ibid. 

Workmen quitting their work, or service, without sufficient cause, punishable 
by magistrates, 360. Rule extended to domestic servants; with provi- 
sions for their benefit, ibid. 

What process to be issued on charges preferred to magistrates, in cases not 
bailable, or bailable ; and in what cases bail is not to be required in the first 
instance ; with provisions for dispensing with the personal attendance of 
the complainant in certain cases; as well as for not issuing immediate pro- 
cess against the party accused, if the magistrate see cause to distrust the 
truth of the complaint, 370 to 373, 376. 

Rule for acceptance of razeenamahs in trivial cases. With restriction against 
admission of any private compromise in crimes of a heinous nature, 373. 

Rules for service of criminal process issued by magistrates, 374. 

And for payment of tullubanah, or diet money, when the process is served by 
persons not receiving a salary from Government, 60, note, 3/4. 

Such persons only to be employed in serving process in certain cases, 374. 

And no process for attendance of witnesses, in such cases, to be issued with- 
out a deposit of money for maintenance of the witnesses, 375. 

Further restriction against issue of process in such cases, unless the magistrate 
be satisfied that there are sufficient grounds for the prosecution, 376. 

Provision for resistance or evasion of criminal process, 377, 500. 

Proceedings to be held by magistrates upon criminal charges. Particulars of 
charge to be recorded. Inquiry to be made after attendance of the ac- 
cused. Instructions relative to confessions of prisoners. And rule con- 
cerning depositions, 381. of 

Rules for examination of parties and witnesses, before magistrates and courts 
of circuit, 376, 382. 

Rule to be observed by magistrates, in cases referrible to the courts of cir 
cuit, for discharge of prisoners, or for committing or holding them to bail, 
383. 

Prisoners committed, or held to bail, for trial before court of circuit, to be 
questioned respecting their witnesses ; and all witnesses named by them, 
at any time before session of the court of circuit, to be summoned, 383, 
384. 

In what cases bail not to be admitted. Explanation of rule in cases of homi- 
cide not amounting to murder; as well as of persons accessary or privy 
only to heinous crimes. General rule, if admission of bail have not been 
prohibited by the regulations. And special rule for admission of bail, in 
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all cases, by order of the courts of circuit. With provisions for reduction 
of excessive bail; and form of bail-bond to be taken from persons held to 
bail for trial before the court of circuit, 384,386. 

Instructions to magistrates not to confine in fetters, without necessity for safe 
custody, prisoners committed for trial before the court of circuit, 385, 
hote. 

Commitment of landholders to be notified to the collector of the district, 385, 
and note. 

Publication to be issued on expected arrival of the court of circuit, 386. 

Calendars and papers to be furnished to judges of circuit, when they arrive 
at the magistrate’s station, ibid. 

Magistrate how to proceed, when a person, held to bail for his appearance be- 
fore the court of circuit, may neglect to attend, ibid. note. 

Report of persons confined, by order of the magistrate, till they find security 

or good behaviour, to be laid before judge of circuit; and the latter how 
to proceed thereupon, 387. 

Provisions for cases of prisoners required by courts of circuit, or nizamut 
adawlut, to give security for good behaviour, but unable to find such secu- 
rity, ibid. 

Object of these provisions included in enactments of Regulation 8, 1818 ; 
with general rules for defining the powers to be hereafter exercised in the 
requisition of security for good behaviour, by the zillah and city magis- 
trates, the courts of circuit, and the nizamut adawlut, 388 to 390. 

Provisions for revising the cases of prisoners already detained for security, and 
for applying to them the principles of the rules above noticed, 390. 

Directions to magistrates relative to jails, and care of prisoners. Also respect- 
ing employment of them on the roads, or other public works, 391. 

Enactments of Regulation 14, 1816, to provide more effectually for the ma- 
nagement of the public jails; and to enable the magistrates to maintain 
good order and discipline in those jails; as well as amongst the prisoners 
employed on the roads, or other works. Also placing the jail at Ally- 
pore, near Calcutta, under the inspection of the nizamut adawlut, 392 to 
396. 

Record of convictions and punishments, under regulation abovementioned, 
to be kept ready for inspection of judges of circuit; and the latter how to 
proceed thereupon, 394. 

What convicts to be marked on the forehead, for re-apprehension in case of 
escape, 347. 

Guards of prisoners who escape, how to be proceeded against for neglect or 
connivance, with provision for trial of military guards, in all cases involving 
a breach of military duty, 394, note. 

Subsistence to prisoners during their confinement, and allowance to them for 
a month’s maintenance, on their release, if they have been confined six 
months, 396. 

Allowance to indigent prosecutors and witnesses, 396, and note. 

Rewards for discovery of robbers, and other heinous offenders, by whom to 
be authorized; and magistrates how to proceed when they may think it 
advisable to offer such rewards, 397, 398. 

Provision for meritorious services, in the discovery or apprehension of public 
offenders, when no specific reward may be payable, 398. 

Enactments of Regulation 9, 1808, for the apprehension of sirdar dakoits, 
and others concerned in the offence of gang robbery, 398 to 402. 

Magistrate how to act when he may consider it necessary to proceed against 
notorious offenders, by proclamation, as provided for by the regulation 
abovementioned, 398. 
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Form of proclamation to be issued, with sanction of the nizamut adawlut ; 
and how to be published, 339 and note, 400. 

Magistrate how to proceed against persons appearing, or apprehended, within 
the period limited ; or after the expiration of such period, 400. 

Court of circuit how to proceed in such cases; and sentence to be passed on 
conviction of contumacy, ibid. 

Conviction under this Regulation not to preclude a trial on any other specific 
charge, ibid. 

Landholders, and farmers of land, their local agents, and native officers ot 
Government, as well as all other persons, required to afford their assistance 
in the apprehension of proclaimed offenders; and in what cases to be 
deemed guiltless, for wounding or slaying them, 401. 

Early intelligence respecting all proclaimed offenders, to be communicated to 
the magistrates and police officcrs, by landholders, and farmers of land, 
their agents, and the native officers of Government, under stated penalties 
for neglect ; or for harbouring, or otherwise aiding proclaimed offenders, 
401, 402. 

Register of proclaimed offenders to be kept by the magistrate, and copies 
transmitted monthly to the nizamut adawlut, 402, 408. 

Rules above stated, for communication of early intelligence respecting pro- 
claimed offenders, and for punishing neglect, or harbouring or otherwise 
aiding them, extended to similar communications, neglect, &c. respecting 
dakoits, cozauks, thugs, budheks, and robbers of every description, 
though not proclaimed, 403. 

Also respecting notorious receivers or venders of stolen property, 406. 

And the same rules extended to information of the commission of robbery, 
burglary, murder, arson, or theft, within the limits of the estate or farm, 
held or managed by the persons abovementioned, 407. 

Provisions of Regulation 3, 1812, for registers of convicts who have broken 

jail; of persons for the apprehension of whom proclamations may have 
been issued ; and of persons charged with, or suspected of, specific crimes 
of a heinous nature, who may have eluded the pursuits of justice, 407 to 
409. 

Lists of persons above described to be furnished half-yearly to superinten- 
dents of police; and to landholders, farmers, or managers of land, with 
warrants for apprehension of the persons named, 408. 

Landholders, &c. how to preceed on such lists and warrants; and _half- 
yearly reports to be furnished by them, 410, 411. 

Further provisions on this subject, 412. 

Rules to be observed by magistrates and courts of circuit, for obtaining the 
pardon of one or more persons supposed to have been concerned in, or 
privy to, a heinous offence, when it may appear advisable, with a view to 
the discovery, apprehension, or conviction of the principal offender, or 
offenders, 413, 414, and note. 

Monthly, half-yearly, and annual reports required to be transmitted by the 
magistrates, to the nizamut adawlut, 414, 415. A.) 

All such reports directed to be transmitted through the courts of circuit, to 
be forwarded, with their remarks, to the nizamut adawlut, 415, note. 

Statement of crimes committed to be laid before court of circuit, at each jail 
delivery, ibid. 

Abstract of statements received for the years 1815 and 1816—416, note. 

In what cases the magistrates may employ their assistants in the execution of 
their prescribed duties, 366, 393, 416,576. Limitation of judicial powers 
to be exercised by the assistant, 417. Extended in special cases by Regu- 
lation 3, 1821—577. 
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Magistrates to report neglect or misconduct of their assistants to the nizamut 
adawlut, 418. 

Neglect or disobedience of magistrates to be reported by courts of circuit to 
nizamut adawlut, 419. 

Charges of corruption, embezzlement, or other high misdemeanor, against 
them, or against their assistants, how to be proceeded upon, 174. 

Provisions in Reg. 3, 1821, for authorizing the magistrates to refer charges 
of petty theft, and other petty offences, to their Hindoo and Mohummudan 
law officers; as well as to the sudder ameens, in certain cases, 578. 

Limitation of time for appeals from decisions of the law officers, sudder 
amecns, assistants to magistrates, and magistrates, respectively, ibid. 

See further provisions under heads of Courts of circuit ; Crimes against the 
state ; Crimes and punishments provided for by existing regulations ; Ni- 
zamut adawlut ; and Police. Also, Military cantonments, and bazars, res- 
pecting issue of process, and trial of certain offences within the limits of 
such cantonments and bazars. 


MILITARY CANTONMENTS AND BAZARS. 


Enactments of Regulation 3, 1809, ‘‘ for the more effectual support of the 
police in military cantonments and bazars; for defining the powers of the 
civil and military officers in the performance of that duty; and for fixing 
the local limits of the cantonments and bazars,” 442, 443. 

Further rules enacted in Regulation 20, 1810, “ for subjecting persons, at- 
tached to military establishments, to martial law in certain cases; and for 
the better government of the retainers and dependants of the army, receiv- 
ing public pay on fixed establishments ; and of persons seeking a livelihood 
by supplying the troops in garrison, cantonments, and stations; or at- 
tached to bazars of corps,” 443 to 450. 

What persons subject to trial by courts martial, in the cases provided for by 
the regulation abovementioned, and for what offences, 444, 446. 

All persons accused of crimes committed within the limits of military stations, 
but not cognizable by courts martial, to be arrested by the commanding 
officer, and delivered over to the magistrate, 447. 

Process of arrest, civil or criminal, how to be executed within the limits of 
military stations, ibid. 

Police over persons attached to the bazars of corps, in whom vested, ibid. 

Magistrates to have concurrent jurisdiction in certain cases, 448, 

How actions of debt, or other personal actions, not exceeding 200 rupees, 
against officers, soldiers, and other specified descriptions of persons, are to 
be tried and determined, 448. 

Rules of process in such cases; and in cases exceeding 200 rupees, 44.8, 
449, 


MINISTERIAL NATIVE OFFICERS. 


Rules for appointment and removal of the ministerial native officers of the 
civil and criminal courts, detailed in the 2d vol. of this Analysis, 166. 

Further rules now in force, ibid. 

To subscribe a solemn declaration instead of the oath of office before pre- 
scribed, 167. 

What native officers included in this rule, 168. 
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To what courts amenable for acts of corruption or extortion ; and rules for 
institution, trial, and decision of such charges in the civil courts, 169. 

In what cases liable to a criminal prosecution, 170, 172. 

Provision for trial, and punishment on conviction, of charges of corruption 
or extortion, against any private servant, or dependant, of the judge of a 
civil or criminal court, 170, 

Proceedings to be adopted for the recovery of money, or property, deposited 
in the civil or criminal courts; and embezzled by any native officer, 171. 

Native officers, entrusted with the charge of public money, prohibited from 
making use of it, under penalties for infringement of this rule, 172. 

And no person being a creditor of any zillah or city judge, or magistrate, te 
be appointed to any official situation on the establishment of such judge or 
magistrate, 172. 


MINT AND ASSAY MASTERS. 


Declared amenable, as well as their assistants and native officers, to the zillah 
and city court, in the jurisdiction of which they may reside, or carry on 
the business committed to them, for acts donc in their official capacity, in 
opposition to any regulation, 27. 

Rule of proceeding to be observed by the zillah or city court, in such cases, 
stated in 2d vol. of this Analysis, page 423. 

Provisions for charges of corruption, embezzlement, or other high misde- 
meanor, preferred against a mint master, or assay master, or assistant, 174 
to 179. 


MORTGAGES. 


Sec Loans, interest, and morlgages. 


HILL PEOPLE OF RAJMAHL AND BOGLEPORE. 


Special rulcs for trial of crimes and misdemeanors charged against inhabitant. 
of the Raymahl and Boglepore hills, 451 to 455. 

Excepted from general rules of criminal justice, 452. 

Magistrate how to proceed on criminal charges against them, ibid. 

Rele:, for convening half-yearly, or as often as necessary, an assembly of Lill 
cl.icfs, naibs, and manjeys, for the trial of hill people, charged with crimc> 
or misdemeanors. And provisions for trials to be held before them in th 
presence of the magistrate, 453. 

What sentences may be confirmed by the magistrate, and what tobe referred 
to the nizamut adawlut, 454. 

What sentence to be passed by nizamut adawlut; and how carried into exe- 
cution, ibid. 

In what reports hill prisoners to be included ; and magistrates how to act in 
cases for which no specific rule is prescribed, 455. 


MUTILATION. 


See Crimes and punishments, provided for tn existing regulations 
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NATIVE COMMISSIONERS. 


Notice of rules enacted in 1793, and subsequent years, before 1814, for ap- 
pointment of native commissioners, to try suits of inconsiderable amount, 
or value, 89. 

Rules in force under Regulation, 23, 1814—90. 

New establishment of moonsiffs, under that regulation, ibid. 

Extent of their local jurisdictions, ibid. 

Modified by R. 2, 1821, §. 2—573. 

Form of sunnud to be granted to them, 90, note. 

What persons to be selected for the office of moonsiff; and how to be ap- 
pointed, 91, 

By whom they may be suspended, or dismissed, ibid. 

May be sued for corruption in the civil courts, ibid. 

And prosecuted criminally in certain cases, ibid. 

Required to take an oath or subscribe a solemn declaration, by Section 11, of 
R. 28, 1814—92. 

But oath dispensed with by Section 2, of R. 18, 1817—167. 

What suits may not be tried by moonsiffs, 92 

What suits may be tried by them, ibid, and note. 

Their jurisdiction extended to suits for money, or personal property, not ex- 
ceeding 150 rupees, by Section 3, of R. 2, 1821—573. 

Rules for guidance of moonsiffs, in the trial of suits, 92. 

What persons may act as vakeels before them, and rules concerning 
them, 93. 

Form of sunnud to be granted by zillah and city judges to such vakeels, 
ibid, note. 

Stamp-duty to be levied on institution of suits before moonsiffs, 93. 

Further rules of trial and process, 93 to 98. 

Decision when to be passed, and decree what to contain. Copies of decrees 
to be prepared and tendered to parties, 99. 

In what cases moonsiffs may fine parties, or their vakeels ; subject to orders of 
the zillah or city judge, ibid. 

Monthly and half-yearly reports to be furnished by moonsiffs, ibid. 

Decrees of moonsiffs how to be executed, 100. 

Further provisions for execution of decrees in Section 7, of R. 2, 1821—574. 

Limitation of imprisonment, in execution of decrees, for sums not exceeding 
64 rupees, 101. 

Rules concerning appeals from decisions of moonsiffs, ibid. 

Suits depending before moonsiffs may be transferred to other tribunals, by or- 
der of the zillah or city judge, ibid. 

Compensation to moonsiffs on suits decided by them; or adjusted before 
them, 102, 573. 

Judges may employ moonsiffs in the investigation of questions respecting 
local rights and usages; and rules to be observed in such cases, 102. 

Moonsiffs may also be employed in giving possession of real property, under 
decrees, 103. 

And in the attachment and sale of personal property ; as well as in ascertain- 
ing sufficiency of securities; and indigence of paupers, ibid. 

Local rules for moonsiffs in the town of Jugunnaut,h-pooree, zillah Cut- 
tack, 104. 

Local rules for moonsiffs in zillah Chittagong, ibid. 

Rules for office of sudder ameen, ibid. 
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What number of sudder ameens may be employed in each zillah, or city, 104. 

Law officers of the zillah and city courts to be sudder ameens, by virtue 
of their offices, ibid. 

What other persons may be appointed to the office ; and by whom, 105. 

Form of sunnud to be granted to sudder ameens, ibid. 

Originally required to take an oath, or subscribe a solemn declaration, ibid. 

But oath dispensed with, by Regulation 18, 1817—167. 

Where their cutcherries are to be holden, 106, 574. 

What original suits may be referred to asudder ameen, 106. 

Their jurisdiction extended by R. 2, 1821, to suits, in which the amount or 
value may not exceed 500 rupees, 573. ; 

Stamp-duty to be levied on the institution of suits referred to sudder ameens, 
106. 

Rules for guidance of sudder ameens in the trial of causes referred to them, 
ibid. 

What appealed suits may be referred to them ; and rules for trial of such ap- 
peals, ibid. 

What compensation to be received by them, on decision of original suits and 
appeais, 106, 573. 

Matters of account, fact, and usage, may be referred to sudder ameens ; and 
rules to be observed in such cases, 107. 

Provisions in R. 8, 1821, for empowering the sudder ameens, in certain cases, 
to try charges of petty theft, and other petty offences, referred to them by 
the magistrates, 578. 


NATIVE OFFICERS AND SOLDIERS. 


Special provisions for civil suits in which the native officers and soldiers, at- 
-tached to regular corps, may be parties, 45, note. 


NATIVE PRINCES. 


Provisions relative to suits in which sovereign native princes may be plaintiffs. 
or defendants, 34. 


NAZIM OF BENGAL. 


Provision for reference of certain cases to him ; and attention to be paid to 
his dignity and rights, 33. 


NIZAMUT ADAWLUT. 


Where held, and how constituted, under former and present regulations, 
433, 434. . 
Number of judges now composing the court, under Section 2, of Regulation 
12, 1811—434. 

Oath to be taken by judges and registers, and solemn declaration to be sub- 
scribed by the law officers, ibid. 

To be an opencourt; and by what rules of proceeding to be guided, ibid, ind 
note. 
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In what cases one judge may hold a sitting of the court ; and what powers 
may be exercised by him, 435, 436. 

In what cases, and under what restrictions, a single law officer of the nizamut 
adawlut may deliver the futwa, 435. 

Court of nizamut adawlut has cognizance of all matters relating to criminal 
justice, and to police, 437. 

May exercise general powers vested in nizamut court, when superintended by 
the late nazim, 438. 

But its authority in particular cases defined by the regulations, ibid. 

By what law the sentences of the court to be regulated, ibid. 

And in what cases such sentences are final, ibid. 

Power vested in the court to grant a remission or mitigation of punishment, 
‘437, 

Empowered to grant relief to prisoners confined under sentences of the naib 
nazim, or of the criminal courts, for payment of the price of blood ;_ restora- 
tion of stolen property ; pecuniary compensation to individuals; or fines to 
Government, 341. 

Rule to prevent a recurrence of similar sentences, 342. 

Rule for obtaining futwas of the law officers of the nizamut adawlut ; and 
general mode of proceeding upon trials referred to that court, 438, and 
note. 

Sentences of the nizamut adawlut how to be executed. Warrants by whom 
to beissued ; and instructions for the return of them to the court by which 
they are issued, 439, and note. Restoration of stolen property to be certi- 
fied in returns, 440, note. 

Instructions to magistrates respecting execution of sentences of the nizamut 
adawlut, and courts of circuit, for corporal punishment by stripes, 440, note. 

General power vested in the nizamut adawlut to call for the proceedings of 
any court of circuit; or of any zillah or city magistrate, or assistant to a 
magistrate, whenever it may appear requisite ; and to pass such orders 
thereupon as it may deem just and proper, 441. 

Diary of proceedings to be kept by nizamut adawlut. But an English record, 
and translation of papers in the country languages, not required since alter- 
ation in the constitution of the court by Regulation 2, 1801, except in pre- 
scribed cases of reference to the Governor General in Council, ibid. 

Reports of sentences to be prepared for information of Government, and of 
the court of Directors. And cases of importance selected for publication : 
as noticed, with similar reports of judgments of the court of sudder dewanny 
adawlut, ibid, note. 

Court of nizamut adawlut empowered to authorize occasional deviations fron: 
the order of succession fixed for the half-yearly jail-deliveries, 441. 

And, with sanction of the Governor General in Council, to authorize any 
special deviation from rules prescribed for the period of the several jail de- 
liveries, ibid. 

Report to be made to Government when the judge, whose turn it may be to 
proceed upon the half-yearly circuit, is prevented by sickness, or other im- 
pediment, from performing the circuit, 422. 

In what case the nizamut adawlut may postpone the jail delivery of any zillah 
or city; or direct it to be held at the station of a contiguous jurisdiction, 
ibid. 

Reasons for placing the jail at Allypore, near Calcutta, under the inspection 
of the nizamut adawlut; and duty to be performed by the judges of that 
court, in visiting the jail specified, 395. 

Powers vested in nizamut adawlut in cases of disobedience, neglect, or false 
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i to any process, rule, or order, by a court of circuit or magistrate, 

How to proceed on reports of neglect, or misdemeanor, by a zillah or city 
rs tga or by a register or assistant to a court of circuit, or magistrate, 
ibid. 

General rule when a covenanted servant of the Company, employed in any 
of the criminal courts, or in any office of police, may appear guilty of neg- 
lect of duty, or other misconduct, not expressly provided for by the regu- 
lations, 442. 

See further provisions under heads of Magistrates of xillahs and cities ; Courts 
of circuit ; Crimes and punishments provided for by existing regulations ; 
Crimes against the state, &. 


OPIUM AGENTS. 


Opium agents, their assistants, and native officers, declared amenable to 
the zillah or city court, in the jurisdiction of which they may reside, or 
carry on the public business committed to them, for acts done in their 
official capacity, in opposition to any regulation, 27. 

Rule of proceeding to be observed by the zillah or city court, in such cases 
stated in 2d vol. of this Analysis, page 423. 

Provision for charges of corruption, embezzlement, or other high: misdemea- 
nor, preferred against an agent or his assistant, 174 to 179. 


PARDON OF CRIMINAL OFFENCES. 


Provisions for pardon of accessaries to heinous crimes, on disclosure of cur. 

_ cumstances; and names of principal offenders, 413, 

Instructions of nizamut adawlut to the magistrates, for their guidance in ap- 
plying the stated provisions to accomplices present at, aiding, or abetting th: 
commission of crimes; and to accessaries before, or after the fact, 413. 
note. 


PAUPERS IN CIVIL COURTS. 


In what cases suits in formd pauperis not admissible, 162. 

Not receivable by moonsiffs, ibid. 

Nor referrible to sudder ameens, 163. 

Persons desiring to sue as paupers, how to proceed, 162. 

Process of court on such applications, 163. 

Sureties for appearance to be procured by persons admitted to sue as pau- 
pers, ibid. 

In what cases the court may direct a pleader to undertake the suit, 164. 

What stamp-duties, and other charges, to be remitted to paupers, ibid. 

But to be inserted in decree; and when to be paid by the defendant, ibid. 

In what cases pauper plaintiffs liable to imprisonment, and for what period, ib. 

Sureties failing to produce a pauper, liable to imprisonment, ibid. 

Persons desirous of appealing as paupers, how to proceed, 165. 

And process of court in such cases, ibid. se fae 

Further provisions relative to appeals in pauper suits, ibid. 

Defendants, or respondents, wishing to plead as paupers, how to proceed. ib. 
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And process of court in such cases, 165. 

Stated rules not applicable to summary suits; or to regular suits instituted 
before January, 1815—166. 

Copies of proceedings of sudder dewanny adawlut, in appeals to the King in 
Council, to be furnished to paupers on unstampt paper, of European manu- 
facture, ibid. 

Rule for execution of decrees against paupers, 62. 


PERJURY AND SUBORNATION OF PERJURY. 


See Crimes and punishments, provided for by existing regulations. 


POLICE. 


Landholders and farmers of land formerly bound to keep the peace, and 
answerable for robberies, in Bengal, Behar, and Orissa. ‘This responsi- 
bility found of little effect, and consequent reasons for a new system of 
police, introduced in December, 1792. Police declared to be under the 
exclusive charge of officers of Government; and responsibility of land- 
holders and farmers modified in consequence, 459. 

This system established, with amendments, by Regulation 22, 1793. Rules 
for police jurisdictions and appointment of police darogahs in that regu- 
lation ; and how far since modified, 459, 460. 

System of police formerly established in the province of Benares, and in the 
ceded and conquered provinces, with the divisions of Bareilly and Benares, 
461. 

Objections found to the tehseeldarry system of police, in the above provin- 
ces, ibid. 

New system established, in consequence, trom commencement of the fussily 
year 1215, and now in force, 462. 

Rules for appointment of cutwals and police darogahs, in the provinces above 
specified, 463 and note. 

Provisions of Regulation 20, 1817, “for reducing into one regulation, with 
amendments and modifications, the several rules which have been passed 
for the guidance of darogahs and other subordinate officers of police ; for 
modifying the existing rules concerning the evasion or resistance of crimi- 
nal process; and for requiring further aid to the police; in certain cases, 
from proprietors and farmers of land, and their local managers; as wellas 
from the munduls and other heads of villages,” 464 to 510. 


Section 2. Provisions of former reglations rescinded, 465. 


Section 3. Rules for appointment and removal of police officers, viz. 


Clause First. Appointment and removal of police officers in whom ves- 
ted, 465. 

Second. Cutwals and darogahs not to nominate subordinate police offi- 
cers, except when specially directed, ibid. 

Third. Sunnud to be furnished by magistrates to police officers on their 
appointment, 467. 


Section 4. Relative rank and general junctions of officers on the thannah 
establishments, viz. 


Clause First. General duties of darogahs and their control over the sub- 
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ordinate thannah officers, 4677. 
Second. Rank and special duties of the mohutrir, ibid. 
ae Pea and A ic duties of the jemadar, ibid. 
ourth. Police officers generally to obey the orders of th inten- 
dents of police, and joint and assistant nisgtacatea. ibid. ere 


Section 5. Rules for the use of a seal of office at each thannah, and the 
badges, arms, and accoutrements of the police burkundauzes, viz. : 


Clause First. Cutwals and police darogahs t f i 
deuen ea. Pp ogahs to use a seal of office, its des- 

Second. Burkundauzes to wear a certain badge, its description ; their 
arms and uniform, ibid. 


Section 6. Powers and duties of police officers employed at outposts, viz. : 


Clause First. Police officers stationed at outposts how to be guided, 468. 

Second. Officers so stationed to perform their prescribed duties under 
the control of the darogahs, ibid. ; 

Third. They may apprehend certain description of criminals without a 
warrant from magistrate or darogahs, ibid. 

Fourth. Persons so apprehended, to be forwarded immediately to the 
thannah, with a report on the case, ibid. 


Section 7: Rules concerning the application of police officers for leave of 
absence, and the deputation of burkundauzes to the sudder station, viz. : 


Clause First. Appointment and salary of persons officiating for police 
officers, how to be regulated, 469. 

Second. Burkundauzes dispatched to magistrate’s court shall be provi- 
ded with a certificate, ibid. 
Saray Which is to be presented to the nazir, who shall report any de- 
ay, ibid. 

fener Burkundauzes how to proceed, on leaving the sudder station, 
ibid. 

Section 8. Records to be kept and preserved at the thannah, viz. : 


Clause First. Police darogahs and mohurirs carefully to preserve and to 
promulgate all regulations of Government sent to their thannahs, 470. 

Second. Rules for the care, preservation, and inspection of the thannah 
books and registers, ibid. 

Third. Darogahs to be furnished with blank books of diaries 

Fourth. In these every occurrence to be entered, ibid. 

Fifth. What circumstances to be entered, when prisoners are appre- 
hended, ibid. 

Sixth. The purport of every petition, &c. to be entered. Penalty for 
darogah’s wilful omission or misrepresentation of any official act, ibid. 

Seventh. Entries how to be attested, ibid. 

Eighth. Rules for furnishing new diary books when required. ibid. 

Ninth. A book to be kept, containing copies of reports, returns, &c. ib. 

Tenth. Ditto of purwannahs and orders, ibid. 

Eleventh. Ditto of chelans, ibid. 

Twelfth. Ditto of register of heinous offences, ibid. 

Thirteenth. Ditto of lists of stolen property, ibid. 

Fourteenth. Ditto of proclaimed offenders, ibid. 

Fifteenth. Ditto of list of villages comprized within the thannah juris- 
diction, ibid. ; 
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Section 9, Rules for returns, reports, and statemenis, to be sent to the magis- 


trates or to the superintendents of police, viz. : 


Clause First. What abstracts and other documents shall, in future, be 
transmitted to the magistrate, 473. 

Second. A list of the thannah officers entitled to pay, to be sent monthly 
to the magistrate. Rules for their payment, ibid. 

Third, Rules to be observed in preparing abstract monthly statements 
of heinous crimes, 474. 

Fourth. Wilful murder to be particularly distinguished. Rules for the 
classification of homicide, not wilful, ibid. 

Fifth. Malicious wounding or injuring simply, how to be classed, ibid. 

Sixth. Affrays, attended with wounding or killing, or violent breach of 
public peace, how to be classed; drunken broils and assaults, not to be in- 
cluded under that head, ibid. 

Seventh. All cases of entering or breaking into, at any time or by any 
means, houses, boats, &c. with intent to rob, how to be classed. ibid. 

Eighth. Receiving of stolen property, ditto, ibid. 

Ninth. Arson, (accidental fires not to be included,) ditto, ibid. 

Tenth. Suicide how to be entered, ibid. 

Eleventh. All heinous offences to be reported, though the offenders be 
not discovered, unsuccessful attempts to commit offences, how to be dis- 
tinguished, 475. 

Twelfth. Form No. 4, to be periodically transmitted to the guperinten- 
dents of police, ibid. 

Thirteenth. Rules for writing and dating of all reports and examinations, 
to be transmitted to the magistrates, ibid. 

Fourteenth. Rules to be observed in transmitting papers to the foujdarry 
court, ibid. 

Fifteenth. Limited time for the execution of orders and processes, to 
be specified by the magistrate, ibid. 

Sixteenth. Returns to orders, how to be written and registered, ibid. 

Seventeenth. In the event of delay in making such returns, the cause to 
be reported at the expiration of the specified time, ibid. 

Eighteenth. Reports to be accurate and concise, ibid. 


Section 10. Rules for dawhs, and for expediting the transmission of official 


papers to and from the thannahs, viz. : 


Clause First. Importance of securing the speedy transmission of infor- 
mation, 475. 

Second. Superintendence of dispatches by dawk in whom vested, 476, 

Third. All Government dawk officers, throughout the provinces, to con- 
vey orders and reports free of expense, ibid. 

Fourth. Establishment of subordinate dawk stations, peons and pykes to 
be appointed by zemindars for this duty, where there is no regular dawk. 
Generab duties of darogahs on this point, ibid. 

Fifth. Penalty in case of landholders neglecting the above rules, 477. 

Sixth. Rule to prevent delay in the transmission of papers by such 
dawks, ibid. 

Seventh. Further rules for the transmission of thannah reports, ibid. 

Eighth. Darogahs to transmit by dawk or otherwise, reports and papers 
entrusted to them by the native commissioners, ibid. 
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Section 11. Prohibiting various irregular practices on the part of the police 
officers, viz. : 


Clause First. Police officers shall not trade, 477. 

Second, Darogahs shall not employ police officers on their own private 
affairs, ibid. 

Third. Penalties in case of a police officer receiving or demanding money 
from any of the parties in a criminal process, ibid. 

Fourth. Darogah to prohibit the permanent employment at his thannah 
of the agent of any landholder or farmer, ibid. 

Fifth. Without special authority no darogah shall employ a vakeel at 
the magistrate’s court on official business, 478. 

Sixth. Except in cases of emergency, no extra mehurirs shall be employed 
at thannahs without the sanction of the magistrate, ibid. 

Seventh. No professional spy to be employed by darogahs without ex- 
press sanction of magistrates, but individuals to be encouraged to give 
information, with a view to the apprehension of notorious offenders, ibid. 


Section 12. Charges not cognizable by police officers ; viz. : 


Clause First. What crimes the darogahs are prohibited from taking 
cognizance of, 478. 

Second. Persons bringing forward complaints of the above description 
to be referred to the magistrate, ibid. 

Third. Police officers prohibited from admitting compromises, from in- 
terfering in any matter not authorized by the regulations, and from inflict- 
ing punishment, and exacting money, ibid. 


Section 13. General duties of police officers on receiving charges or in- 
Sormation of heinous offences ; viz. : 


Clause First. Upon receiving information on oath, or on a hulfnama, of 
a crime cognizable by him, the darogah shall enquire into the circum- 
stances, and examine, publicly or privately, witnesses to the fact, 479. 

Second. Evidence not to be detailed, but the substance only to be trans- 
mitted to the magistrate, ibid. 

Third. Sketch of the spot to be transmitted under certain circumstances, 
and date of occurrence to be accurately noted, ibid. 

Fourth. Darogahs shall not swear witnesses, except in cases sanctioned 
by regulation, ibid. 

Fifth. Darogahs to endeavour to dispatch all evidence, and to secure the 
attendance of witnesses in due time, so as to prevent delay in the enquiry, 
ibid. 

° Sixth. When the offenders are unknown, the witnesses to the enquiry 
shall not be bound over to attend without special orders from the magis- 
trate, 480. 

Seventh. Names and persons of known but absconding offenders shall 
be accurately described, ibid. 

Eighth. Separate reports to be made, when a person shall, in the course 
of enquiry, appear to have been guilty of more than one offence, or when 
zemindars shall have been negligent in reporting, ibid. 

Ninth. If any person, sent to the magistrate’s court, shall be known to 
have been formerly apprehended, the date of the former case shall also be 
reported, ibid. . 

Tenth. Rules when darogahs shall have occasion to leave their than- 
nahs. Reports to be dated in the current era of the district, ibid. 
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Section 14. Rules for holding inquests on occasions of murder, homicides, 
wounding and unnatural deaths ; viz. : 


Clause First. Landholders and others held responsible for the early 
communication of unnatural or suspicious deaths. Penalties for neglect, 
480. 

Second. On receiving information of such cases, the darogah shall im- 
mediately proceed in person, or dispatch an officer to the spot, 481. 

Third. Connections or neighbours to be questioned in the first instance, 
ibid. 

Fourth. Individuals severely wounded, to be required to describe the 
circumstance on oath, ibid. 

Fifth. Rules for inspecting the body of the deceased or of the wounded 
person, ibid. 

Sixth. Rules for the description of the place where the body was 
found, ibid. 

Seventh. If the deceased be a stranger, to ascertain where he was last 
seen, ibid. 

Eighth. If the offenders shall not be speedily discovered, to ascertain 
whether any person in the neighbourhood bore enmity to the deceased ; 
when the unknown offender is supposed to have been wounded, to examine 
the neighbouring village surgeons, ibid. 

Ninth. The sooruthal to be attested by the darogah or police officer, 
and by a sufficient number of people who may have been present, ibid. 

Tenth. In cases of murder, the instruments or weapons to be procured, 
if possible, 482. 

Eleventh. Assistance to be procured for wounded persons, who are not 
to be removed so long as risk attends their removal, ibid. 

Twelfth. Rules for the disposal of the body in cases of murder or un- 
natural death, ibid. 


Section 15. Enquiries to be made by the police officers in cases of gang- 
robbery, burglaries, and other heinous offences ; viz. : 


Clause First. In cases of robbery by open violence, and certain other 
heinous offences, the darogah will proceed to the spot, or dispatch an 
officer, 482. 

Second. Detail of the enquiries to be pursued in such cases, ibid. 

Third. Such enquiries are to be committed to writing, and attested by 
three or more respectable inhabitants of the neighbourhood, ibid. 

Fourth. Caution against information being withheld in the first in- 
stance, 483. 

Fifth. Instances of burglary and theft, or attempts, shall be reported, 
484. é 
Sixth, Accuracy to be observed in the date of the offence and descrip- 
tion of the circumstances, ibid. 

Seventh. Information to be required from the zemindars and others, 
ibid. 


Section 16. Rules for search of plundered or stolen property ; viz. : 


Clause First. Search for stolen property, how to be conducted, 484. 
Second. Without a written declaration, officers shall not search the in- 

terior of any building, except by special order of the magistrate, ibid. 
Third. Execution of search-warrants to be reported, ibid. 
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Fourth. Representations regarding stolen property to be sent to the 
magistrate for his orders, 484. 
ras Particulars relating to the search ; what persons to be present, 
ibid. 

Sixth. Surreptitious introduction of articles into the house, to be care- 
fully guarded against, ibid. 

Seventh. Rules to be observed in searching zenanas, ibid. 

Eighth. The person in whose house property, alleged to be stolen, is 
found, being unable to give a good account of the same, shall be forwarded 
to the magistrate, 485. 

Ninth. Rule for the disposal of unclaimed suspicious property, ibid. 

Tenth. All particulars regarding property, so found, shall be carefully 
transmitted to the magistrate, ibid. 

* Eleventh. Rule for transmission of valuable articles of small bulk, ibid. 

Twelfth. Unclaimed or suspected property only shall be removed, not 
to be restored without magistrate’s order, ibid. 

Thirteenth. In heinous cases a list of property plundered to be affixed 
in a conspicuous place, and due notice given, ibid. 

Fourteenth. Enquiries to be made from the persons in whose possession 
the property may be found, ibid. 

Fifteenth. Person finding suspicious property in his own house or pre- 
mises, how to proceed, 486. 

Sixteenth. Unclaimed property to belong to Government. Rules for 
its transmission, ibid. 

Seventeenth. 10 per cent. of the value of stolen property to be granted 
to the recovering officers, ibid. 


Section 17. Duties of police officers with regard to coiners and utterers 
of base coin ; viz.: 
Darogahs shall search houses of persons accused, upon credible evidence, 
of coining, &c. and transmit to magistrate coins, implements, and accounts, 
together with the offenders, 486. 


Section 18. Duties of police officers tn the prevention or suppression of 


affrays, and riots ; viz. + 

Clause First. Officers of police to be present at fairs, festivals, &c. 486. 

Second. On notice being given of an intended affray, officers shall re- 
quire zemindars to disperse the people, on pain of confiscation of the 
matters in dispute, 487. 

Third. They shall endeavour to induce them to disperse, or to submit 
their dispute to arbitration; they shall proclaim aloud the consequences 
of a breach of the peace, and take certain measures to mark the guilty, 
ibid. 

Fourth. Darogahs shall not depute burkundauzes to defend the property 
of either party, ibid. 

Fifth. Disputed land or crops shall be described, and boundaries 
sketched, ibid. 


Section 19. Duties of police officers in receiving confessions, and in the 
treatment of prisoners generally ; viz.: 
Clause First. Examinations of prisoners to be taken without oath in 
the presence of three or more credible witnesses. Rules in cases of vo- 
luntary confession, 487. 
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Secdhd. Compulsion or holding out hopes or fears to induce confession, 
strictly prohibited ; penalty on conviction, 488. 

Third. Special reason must be stated, if the confession be received at 
night, or in any other place than the police thannah, ibid. 

Fourth. Darogah may hold private verbal examinations, ibid. 

Fifth. Prisoners confessing to be kept separate, ibid. 

Sixth. Witnesses to be carefully bound over, ibid. 

Seventh. Thannah prisoners, how to be confined, ibid. 

Eighth. Prisoners of atrocious character may, in the night time only, be 
placed in stocks, ibid. 

Ninth. They may also be forwarded in light hand-cuffs, ibid. 

Tenth. A strict account shall be taken of unnecessary severity, ibid. 

Eleventh. Rate of travelling for prisoners, 489. 

Twelfth. Headmen and others shall provide for the custody of prisoners 
passing through their estates or villages, ibid. 

Thirteenth. What diet money to be allowed to prisoners unable to sup- 
port themselves during the journey, ibid. 

Fourteenth. Rules for their being delivered over to the proper officers 
at the sudder station, ibid. 

Fifteenth. Prisoners sent from one station to another, shall be trans- 
mitted from thannah to thannah by police burkundauzes, ibid. 

Sixteenth. No prisoner shall be detained at the thannah cutcherry more 
than forty-eight hours, ibid. 

Seventeenth. Persons apprehended, whether bailed or not, shall be 
reported, and shall not be discharged, except on bail or by special order, 
ibid. 


Section 20. Rules relating to notorious offenders and to vagrants ; their 


apprehension and discharge ; viz. : 


Clause First. Darogahs in every district to forward to magistrate all 
notorious characters, 489. 

Second. Credible information being given of such characters, darogahs 
are to make private enquiries ; if they see fit they shall apprehend the 
person, and, as he accounts for himself, shall discharge or transmit him to 
magistrate, 490. 

Third. But shall not, in the foregoing case, make the enquiries provided 
for in next clause, ibid. 

Fourth. Police officer, when directed to make a local enquiry, shall 
take the evidence of certain persons as to the suspected person’s mode of 
life, ibid. 

Fifth. This report, if favorable, shall be transmitted to magistrate ; if not, 
witnesses shall be immediately bound over to appear, ibid. 

Sixth. Persons of bad and suspicious character, discharged from con- 
finement, are to be released in presence of the headmen of their village, 
who shall be liable to a penalty in the event of their not giving certain en- 
joined information, ibid. : 

Seventh. Penalty specified, 491. 

Eighth. Darogahs shall apprehend all vagrants, ibid. 

Ninth. On receiving information of their resort, care to be used in their 
apprehension and examination, ibid. 

Tenth. When names are not known, darogah may apprehend without a 
specific warrant ; when large bodies of vagrants are assembled, he shall 
apply fur assistance to certain authorities, ibid, 
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Eleventh. In what cases the darogah empowered to admit such persons 
to bail and to wait the magistrate’s orders, 491. 


Twelfth. Darogahs enjoined to be careful in the execution of this 
duty, ibid. 


Section 21. Relative to village watchmen ; viz. : 


Clause First. Darogahs shall keep a complete list of village watchmen, 
zemindars, or other authorized persons, to nominate a successor on the 
occurrence of a vacancy, 492. 

Second. Village watchmen subject to police darogahs, ibid. 

Third, Rule for the delivery of reports of watchmen residing at a cer- 
tain distance from the thannahs, ibid. ° 

Fourth. Occurrences reported by the village watch, to be entered in 
thannah diaries, ibid. 

Fifth. Proclaimed offenders and those taken in the commission of pub- 
lic offences, shall be sent to the thannah by the village watchmen, who 
shall give the earliest intelligence of the residence of offenders and com- 
mission of crimes, ibid. 

Sixth. Rule for receiving the reports of village watchmen, ibid. 

Seventh. Supervision to be exercised by the darogah; penalty upon 
proof of negligence or abuse, ibid. 

Eighth. Watchmen not to be employed on darogah’s private concerns, 
493. 

Ninth. In places where regular police establishments may be stationed, 
duties of watching by whom to be performed, ibid. 

Tenth. The village watchmen to resist robbers to the utmost of their 
power, and to require zemindars and headmen to lend their assistance in 
the pursuit and apprehension of criminals ; penalty for their refusal, ibid. 


Section 22. Concurrent jurisdiction of police darogahs ; viz. : 


Clause First. Darogahs to transmit intelligence of heinous crimes (if the 
perpetrators be not apprehended) to neighbouring thannahs, 493. 

Second. And may pursue into other thannahs or zillahs, ibid. 

Third. Under what circumstances a concurrent jurisdiction to be exer- 
cised, ibid. 

Fourth. Rule in the case of a darogah’s apprehending offenders in the 
jurisdiction of another magistrate, 494. 

Fifth. Ditto with regard to invalid thannahs, ibid. 


Section 23. Concerning prosecutors and witnesses ; viz. : 


Clause First. Subpoenas how and by whom to be served, 494. 

Second. Rules for the execution and delivery of recognizances of wit- 
nesses and prosecutors, ibid. 

Third. Darogah shall, in certain cases, require bail from prosecutors, 
for their appearance before the magistrate, 495. 

Fourth. Witnesses shall be subjected to no restraint, nor required to 
give security ; penalty for refusing to execute recognizance, ibid. 


Section 24. Rules for summonses ; viz. : 


Clause First. On complaints supported by oath, or solemn declaration, 
summonses shall be issued by police officer, and served by a single bur- 
kundauze, and not by the party complaining, 495. 
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Second. When bail is not required, acknowledgment of receipt of pro- 
cess sufficient, 496. 

Third. Forms of bail for trivial or more important offences ; bail shall 
not be excessive, ibid. 

Fourth. What warrant shall be issued in cases of persons neglecting 
summons, ibid. 

Fifth. In case of absence or absconding of the offender, darogah shall 
require from the head person of his village, an engagement, that he will 
deliver him up on his return, or give information of his re-appearance, 497. 

Sixth. Penalty for failure in this engagement, ibid. 


Section 25. Rules for arrest of persons and bail ; viz. : 


Clause First. In charges of a serious nature made on oath or solemn 
declaration, and under certain circumstances, a warrant to be issued, 497. 

Second. Warrant by whom to be served, and how to be executed, ibid. 

Third. Darogah to require assistance of landholders and others, when 
necessary, 498. 

Fourth. Offenders taken in the act, to be apprehended without a written 
warrant, ibid. 

Fifth. Dwelling houses not to be forcibly entered, except in cases of 
necessity, ibid. 

Sixth. Zenanas shall not be entered, except upon credible information, 
that offenders are there concealed, and the women to be previously al- 


lowed to withdraw, ibid. 


Seventh. Abuse of power subject to exemplary punishment, 499. 

Eighth. In what cases bail shall not be accepted, ibid. 

Ninth. Form of bail, ibid. 

Tenth. Persons wounding or slaying in self-defence, not to be proceeded 
against, except under special orders of magistrate, ibid. 

Eleventh. In cases of manifest necessity, security for peaceable conduct 
shall be required in addition to bail. Form of recognizance to keep the 
peace, ibid. 


Section 26. Concerning resistance or evasion of criminal process ; viz. : 


Clause First. Persons resisting process shall be apprehended and sent to 
magistrate ; in extreme cases neighbouring thannah officers shall be re- 
quired to assist, 500. 

Second. Provisions of former regulations modified by the following 
rules, ibid. 

Third. Property in other zillahs of landholders resisting process shall 
be liable to confiscation, under confirmation of nizamut adawlut and 
Government, ibid. 

Fourth. Property in land, in other zillahs, of persons absconding, shall 
be liable to be attached, with a view to cause their appearance, ibid. 

Fifth. Discretion vested in magistrate to award a certain fine, ibid. 

Sixth. Moveable property of persons not being proprietors of land, 
evading or resisting process, liable to immediate attachment, in case of 
suspicion of removal, ibid. 

Seventh. But till the magistrate’s orders be known, darogah shall only 
prevent removal, 501. ; 

Eighth. Rule of proceeding in making the attachment, ibid. 

Ninth. Property shall be carefully preserved, and a strict account ren- 
dered, when the offender shall be entitled to receive it back, ibid. 
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Tenth. In event of non-appearance or continued evasion, property to be 
sold for payment of fine, or benefit of Government, 501. 

Eleventh. Rule for proclaiming magistrate’s order for appearance, ibid. 
_ Twelfth. On non-appearance, darogah shall report the due promulga- 
tion with witnesses, ibid. 

Thirteenth. Darogahs shall assist zemindars required by magistrate to 
produce offenders ; they shall also receive charge of them, 502. 

Fourteenth. Darogahs wounding or killing proclaimed offenders, who 
may resist, to be held guiltless, ibid. 

Fifteenth. Rewards shall be payable by the magistrate of the zillah or 
city in which offenders may be apprehended, ibid. 


Section 27. Relative to distraint for arrears of land-rent ; viz. : 


Clause First. Provisions of former regulations modified, 502. 

Second. Darogahs shall issue a written process upon occasion of re- 
sistance, made or apprehended, to an authorized distrainer, ibid. 

Third. Deputed peon shall attend to the proceedings of the distrainer, 
503. 

Fourth. Resistance being offered to the peon, darogah or mohurir, or 
jemadar, shall proceed to his assistance. These officers only shall search 
dwelling houses for distrained property, ibid. 

Fifth. Burkundauzes shall assist in distraint under orders of darogah, 
mohurir or jemadar only, ibid. 

Sixth. Landholders, indigo planters and others, shall not use stocks or 
other instruments of restraint, ibid. 

Seventh. Allowance and mode of payment of peons employed in dis- 
traint, not in the service of Government, 504. 


Section 28. Respecting the abkaree ; or tax on liquors and drugs ; viz.: 


Clause First. Darogahs shall assist, on the oath of an authorized revenue 
officer, in distraint for arrears of abkaree revenue, 504. 

Second. Further rule for the assistance of revenue officers, ibid. 

Third. In such cases zenanas of respectable persons shall not be en- 
tered, ibid. 

Fourth. Rules to be observed by venders of spirituous liquors, ibid. 

Fifth. Darogahs shall report infractions of these rules, ibid. 


Section 29. Rules for execution of criminal process in the commercial, salt, 
and opium departments ; and duties of darogahs relating to those depart- 
ments ; Viz. : 

Clause First. Security for the appearance of persons employed under 
commercial residents accused of bailable offences, how to be given, 505. 

Second. In such cases the accused shall not be forced to appear till after 
the manufacturing season, ibid. 

Third. Rule for serving summonses on witnesses employed in the Com- 
pany’s aurungs and form of their recognizance, ibid. 

Fourth. Warrants for offences not bailable shall be served upon persons 
so employed as upon others. The darogah giving notice to the resident or 
agent, tbid. a ; See a 

Fitth. Darogahs shall assist in the seizure of illicit salt, ibid. 

Sixth. Shall give notice of all illicit importation, adulteration, or minu- 


facture of salt, 506. 
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Seventh. They shall not seize, in the first instance, of their own au- 
thority, 506. 

Eighth. Penalty for the unwarranted seizure of salt by darogahs, ibid. 

Ninth. Darogahs enjoined to suppress the illicit cultivation of poppy, ibid. 

Tenth. Shall report cases of cultivation of the poppy, ibid. 

Eleventh. And take security for the offender’s appearance before 
revenue officers, ibid. 

Twelfth. Penalty for omitting to send information, ibid. 


Section 30. Miscellaneous rules regarding forts, armed men, military 


stores, dress of sepoys or lascars, and badges ; public roads, and insane 
persons ; Viz: 


Clause First. Darogahs shall report all circumstances that may involve 
danger to the public peace, 507. 


Second. They shall apprehend all unauthorized persons dressed in the 
uniform of Company’s sepoys, ibid. 

Third. What persons may wear the Company’s uniform, when not em- 
ployed on public duty, 508. 

Fourth. Persons not in the service of a civil or military officer, shall be 
apprehended, when wearing a badge or chuprass, ibid. 

Fifth. Darogahs shall report encroachments on the public roads, ibid. 

Sixth. Persons dangerously insane shall be sent to the sudder station, 
unless the friends of the party enter into engagements to prevent their 
doing mischief, ibid. 


Section 31. Respecting judges of circuit and Europeans ; viz. : 
Clause First. Respect to be shown to judges of circuit in their progress, 
508. 
Second. Darogah shall report the arrival and proposed residence of any 
European not in his Majesty’s or the Company’s service, ibid. 
Third. Form of statement to be presented by darogahs to European 
residents at the close of each English year, ibid. 
Fourth. These statements to be forwarded to magistrate, 509, 


Section 32. Concerning dispatches of treasure ; viz. : 


Clause First. Darogahs to afford assistance and security to dispatches of 
Government treasure, 509. 
Second. And, as far as possible, of bankers and merchants also, ibid. 


Section 33. Relating generally to landholders, managers of estates, &c. viz. : 


Clause First. Darogahs to make known to landholders their duties in 
giving information of crimes, apprehending offenders, and preventing 
affrays, 509. 

Second, With this view, magistrates shall be careful to furnish darogahs 
with extracts or copies of certain regulations, 510, 

Third. Zemindars intrusted with the charge of the police to be furnished 
with copies of, and to obey this regulation, ibid. 


Section 34. Respecting police of cities ; viz. 


Cutwals and police officers in cities and towns, to be guided by this 
regulation as far as applicable to them, 540. 
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Rules of police before prescribed for the cities of Dacca, Moorshedabad, and 
Patna, 510, 511. And for the sudder jurisdictions of the Benares and 
Bareilly divisions, §11. Provisions for a register of village watchmen, 513. 
And for the punishment of watchmen guilty of gross neglect, or other mis- 
conduct, ibid. 

Rules enacted in Regulation 13, 1813, for an establishment of chokeedars in 
the cities of Dacca, Moorshedabad, and Patna, 514. 

Extended to stations of magistrates in general, by Regulation 16, 1814, ibid. 

But these rules superseded and amended by Regulation 22, 1816, ibid. 

Detailed provisions of that regulation, for an establishment of chokeedars, in 
aid of the police, to be maintained in the cities of Dacca, Patna, and Moorshe- 
dabad ; and at the stations at which the zillah magistrates ordinarily reside ; 
or in the towns at which joint magistrates are stationed, within the divisions 
of Calcutta, Dacca, Moorshedabad, and Patna, 514 to 520. 

Provision in Section 6, Regulation 3, 1821, for receiving on unstampt paper, 
petitions of appeal from the assessment fixed by a punchayet for the main- 
tenance of chokeedars of police, 579. 

Judges of circuit to report to Government any cases of improper assessment, 
ibid. 

Rules contained in Regulation 3, 1821, for preventing subjects of foreign 
states from entering the British territories, under fictitious characters, tor 
unlawful purposes, ibid. 

Duties to be performed by police darogahs in such cases, ibid. 

Landholders and others declared responsible for early communication of the 
resort of any considerable body of strangers to their respective villages, 
ibid. 

Rule to prevent the construction and use of particular descriptions of boats, 
in the lower provinces, without a license from the magistrate, 520. 

Prohibition to individuals, not in the public service, against wearing a dress 
resembling the uniform of the Company’s sepoys and lascars; or a badge 
of office. And rule for enforcement of such prohibition, 507, note. 

Provision in Regulation 11, 1806, for assistance to be afforded by police 
officers to travellers, European and native, when the same may be required, 
§20. 

But restricted by Regulation 3, 1820—522. 

Practice of pressing or compelling persons to carry burthens for the public 
service, or for individuals, prohibited ; and the magistrates enjoined to put 
a stop to it, ibid. 

Circular orders of the nizamut adawlut to the magistrates and police officers, 
on the practice of burning Hindoo widows as sutties, 523 to 533. 
Correspondence with Government and bewustahs of pundits on this subject, 

ibid. 

N Gate of ascertained immolations in 1815, and three following years, 533. 
Defect in existing rules, intended to be provided for by a regulation sub- 
mitted to Government in 1811, ibid. aes ; : 
Preamble to this regulation cited, as showing the principles which have in- 

fluenced the measures hitherto adopted on this subject, 534 

Responsibility of landholders and farmers, in the divisions: of Bareilly and 
Benares, under the present system of police. And penalties to which they 
are liable, in common with the native officers employed by Government in 
the revenue department, for not giving their assistance to the police officers, 
in maintaining the peace, and apprehending disturbers of it, 540. 

Power reserved to Government to postpone, in particular instances, the In- 
troduction of the system of police established by Regulation 14, 1807, in 
the divisions of Bareilly and Benares; or to authorize any partial adoption 
of it, or other temporary arrangement, 541. 
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Additional provisions for requiring, under penalties, local information and aid 
to the police officers, from landholders, and farmers of land, of their 
under-tenants and agents, and of the native officers of Government, 
throughout all the provinces subject to the presidency of Fort William, 
401 to 413. 

Special rules for the police of the jungle mehals; with provisions for ex- 
tending them to other mehals, at the discretion of Government, 541. 

Rules for zemindars, and managers, entrusted with charge of the police in 
such mehals, 542 to 544. 

Special rules for the police of zillah Cuttack, and three adjacent pergunahs, 
536 to 538. 

Correspondence of magistrates with Government, respecting police establish- 
ments, and other matters of police, to be conducted through superinten- 
dents of police, 549. 

Also respecting construction or repair of public roads, bridges, serays, and 
kuttras, 550. 

Magistrates and superintendents, how to proceed in such cases, 551. 


PRELIMINARY REMARKS. 


Gradual establishment of British authority in Bengal and its dependencies, 2. 

Presidency of Fort William, when constituted, ibid. 

Firman granted by Emperor of Hindostan, in 1817, ibid. 

Treaty with Suraj-oo-doulah, in 1757, ibid. 

Provinces of Bengal, Behar, and Orissa, when subjugated to the sovereignty 
of Great Britain, 3. 

What districts ceded by Casim Alee Khan, in 1760, ibid. 

Treaty with Jafur Alee Khan, in 1763, ibid. 

Consequences of the battle of Buxar, in 1764, ibid. 

Dewanny grant from the King, Shah Aalum, in 1765—4. 

Agreements with Najam-oo-doulah, in the same year, ibid. 

Native administration under European control, from 1765 to 1772—5. 

Acts of British Legislature, relative to affairs of the East India Company, ibid. 

Powers of legislation vested in the Governor General and Council, 7 to 9. 

Constitution thus established for the native inhabitants of this dependent 
kingdom, 10. 

Enactments of the Governor General in Council, for the formation and pro- 
mulgation of a code of Regulations, 10 to 14. 

And for securing an uniform construction of them, 15. 

Concluding observation on the provisions cited, 16. 


PROCESS—Crvil and criminal. 


See the several courts of judicature. And for the process to be issued by 
police officers, see Police. 


PROVINCIAL COURTS. 


General reasons for establishment of courts of appcal, and their utility, pro- 
vided they are not attended with excessive delay or expense, 109. 

Courts of appeal subsisting before 1793, in what respects defective, ibid, 

Provincial courts estal lished under the regulations enacted in 1793, and sub- 
sequent years, 110. Their constitution and jurisdiction, ibid. And what 
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persons qualified to be judges, 111. What oath to be taken by them, 
419, note. 

General rules for sittings and proceedings of the provincial courts, 111 and 
114. With authority of a single judge, superintending the court, when 
two judges are not present, 111. Duties to be performed by a single 
judge, in the absence of the other judges; or when one judge only can 
attend the sitting of the court. 112. 

Additional provisions in Regulation 25, 1814—114. 

Rule to he observed when a difference of opinion may arise between the 
judges, 115. Original jurisdiction of the provincial courts, 116. In what 
cases original suits may be transferred from a zillah or city court to a pro- 
vincial court, ibid. 

Limitation of appeals to the provincial courts, from the decisions of the zillah 
and city courts, 117. 

With power to admit a special or second appeal under the restrictions con- 
tained in Regulation 26, 1814—117. 

Rules for such appeals, 144. And for summary appeals, 146. 

Provisions for a revision of judgments passed by any of the civil courts, with 
the sanction of the sudder dewanny adawlut, 136. 

By what rules provincial courts to be guided in the trial and decision of ori- 
ginal suits and appeals, 118. 

Petitions for appeals to the provincial courts what to contain, and where to be 
presented, ibid. "What to accompany them, ibid. 

Time limited for preferring such appeals, 120. 

General rules for execution of decrees of the civil courts, 61. 

Further provisions in Regulation 2, 1821, directing the provincial courts to 
execute their own decrees, and those of the sudder dewanny adawlut in 
certain cases, 574 

In what cases the execution of decrees appealed from to be stayed, and under 
what securities, 120. 

Further provisions in Regulation 13, 1808—122. And in Reg. 26, 1814— 
123. 

Process on receipt of an appeal in the provincial court, 124. 

And in what cases the appeal to be tried, ex parte, 125. 

Provisions in Sections 5, and 6, Regulation 2, 1806, for requiring security for 
property from defendants, in certain cases, and, if not given, for attachment 
of property, declared applicable to provincial courts, 53. 

Modified rules tor pleadings in appeals, 125, 

Authority of provincial courts, in cases which may appear not to have been 
sufficiently investigated. And in what cases the plaintiff! may be nonsuit- 
ed; and directed to prefer his claim de novo in the mode prescribed by 
the regulations, 125, and note. — laa 

Interlocutory appeals upon preliminary points determined in the zillah and 
city courts before a final decision, how far receivable in the provincial 
courts, 126, note. os 

In what manner evidence of witnesses to be taken by provincial courts, in 
appeals and original suits, 126, 127. ; 

In cases of arbitration, appeal to be dismissed, with costs, unless corruption 
or partiality of the arbitrators be proved, 127. 

Appcals not proceeded in for six weeks may be dismissed, unless the appellant 
show reasonable cause for not proceeding. Remark on this provision, 127. 

Appeals withdrawn upon a compromise between the partics cannot be reviv- 
ed. But when the deeds of agreement specify distinctly the terms of com- 
promise, they may be enforced, as in execution of a decree o! court, 
128, note. 
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Prohibition of correspondence by letter, between provincial, zillah, and city 
courts, relative to judicial matters; and mode of communication to be 
observed by them respectively, 128 and 129, note. 

Process to parties and witnesses, and all judicial orders of provincial courts, 
in what language to be written or printed, 128. 

And in what manner to be issued, served, and executed, 128, 574. 

Penalties for resistance to process of a provincial court, 127. 

Report to be made to sudder dewanny adawlut in cases of disobedience, neg- 
lect, or false return, by any zillah or city court, 128. 

And in other cases not expressly provided for, when the zillah or city judges 
may appear guilty of negligence or misconduct, 129. 

Special power of provincial courts to try suits referred to them by Govern- 
ment; or by the sudder dewanny adawlut, 130. 

In what cases the provincial courts may receive and order trial of suits cog- 
nizable in the zillah and city courts, 130. 

And receive, and direct a zillah or city court to proceed upon, petitions res- 
pecting matters depending in such court, ibid. 

Judges of provincial courts, holding zillah and city jail deliveries, to visit the 
civil jails; and what instructions to be issued by them, 65. 

Concluding observation on the utility and importance of the provincial courts, 
130. And extract from the minute of Marquis Cornwallis, recorded 11th 
February, 1793, relative to the degree of control intended to be exercised 
by the provincial courts over the judges of the zillah and city courts, 
ibid. note. 

See Cuttack, for special provisions respecting that district. 


PUBLIC SUITS AGAINST GOVERNMENT. 


Provision made for such, when any person may deem himself aggrieved, 
under the regulations, by acts done in pursuance of special orders fom the 
Governor General in Council, or from the board of revenue, (or board of 
commissioners in the upper provinces,) or board of trade, 27. 

Rule of proceeding to be observed by the zillah and city courts in such 
cases, 28. 

Copies and translations of decrees in all suits wherein Government may be 
one of the parties, to be transmitted to secretary in the judicial depart- 
ment, 66. 

Aid to be afforded by superintendent and remembrancer of legal affairs, in the 
conduct of suits, in which Government may be concerned, 189. 


RECORDS AND REPORTS. 


Rules for preserving records of the courts of judicature. Appointment of 
record-keepers and their duties, 187. 

Book of daily proceedings to be kept by civil courts, ibid. 

Monthly report of decided causes, and half-yearly report of depending cau- 
ses, to be transmitted by provincial, zillah, and city courts, to sudder dew- 
anny adawlut, ibid. 

Instructions issued by sudder dewanny adawlut relative to these and other 
reports, in the circular orders of the court, ibid, note. 

Abstracts of decided and depending causes submitted by sudder dewanny 
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adawlut, with the court’s remarks and orders, for the information of Go- 
vernment, 187. 

Statement of suits depending before the several civil courts on the Ist Ja- 
nuary, 1817—188. 

Statement of suits decided on trial, dismissed on nonsuit, or adjusted by par- 
hes, in the several civil courts, during the years 1813, 1814, 1815, and 
1816, ibid. 

Reports of civil cases adjudged by the court of sudder dewanny adawlut; and 
of sentences passed by the nizamut adawlut, prepared for the information 
of Government and the court of Directors, 143. 

And select cases printed, ibid. 

Calendars and reports to be furnished by magistrates to the courts of circuit, 
at the successive jail deliveries, 386, 430. 

Monthly, half yearly, and annual reports, to be transmitted by the zillah and 
city magistrates to the nizamut adawlut, through the courts of circuit, 

414, 415. 

Abstract of annual statements received from magistrates, of heinous crimes 
ascertained to have been committed, in the years 1815 and 1816—416, 
note. 

Reports to be made by courts of circuit to the nizamut adawlut, at com- 
mencement and close of each circuit, 429. ; 


REGISTERS AND ASSISTANTS TO THE CIVIL COURTS. 


By whom appointed ; and oath to be taken by them, 181, note. 

Qualification required for the office of register, 84, note, 

To perform such official acts, of a ministerial nature, as may be prescribed 
by the judges of the courts, to which they are attached, 181. 

Restricted from exercise of judicial powers, except in cases provided for by 
the regulations, ibid. 

Report to be made by them to Governor General in Council, when the office 
of judge and magistrate may devolve to them without any specific provi- 
sion in case of death, indisposition, or other casualty, 180. 

Original rules for references of certain suits to the registers of the zillah and 
city courts, 82. 

Amended rules, now in force, 84. 

What original suits may be referred to registers under Section 8, Reg. 24, 

1814—84. 

Decisions passed by them on such suits, appealable to the zillah or city 
judge; and under what rules, 84, and note. 

Registers may be invested with additional powers, under provisions of Sec- 

ton 9, Reg. 24, 1814-85. 

What original suits and appeals may be referred to registers so specially 
empowered, ibid. 

And what summary suits, 574. 

Fees allowed to the registers, by Reg. 24, 1814, on causes decided by them, 
84, 85. 

But such fees discontinued, and a fixed allowance substituted by Section 13, 
Reg. 2, 1821-576. 

In what cases an appeal lies to the provincial court, from decisions of the 
register, 86. 

Communications between register and provincial court, how to be made, 86. 

Judges may recall suits referred to registers, ibid. ; 

Judges of the zillah and city courts may employ their registers and. assistants 
in signing and issuing any process of court, to which their own signature 
is not specially required by the regulations, ibid. 
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May also employ their registers, assistants, and native officers, in taking the 
depositions of witnesses, under restrictions, 86. 

Registers may, in like manner, cause depositions of witnesses, in suits refer- 
red to them, to be taken before assistants, or principal native officers, ibid. 

Provisions for appointment of additional registers, to be denominated second, 
or third register, and duties to be performed by them, 87. 

Registers may be stationed at other places, besides the station of the zillah or 
city court, ibid. 

Powers and duties of registers so stationed, ibid. 

What regular suits to be generally referred to registers so stationed, 88. 

And what summary suits may be referred to them, 87. 

In what cases zillah and city judges may refer to their registers appeals from 
the decisions of other registers, 89. 

May also refer to their registers, applications for execution of decrees passed 
by the sudder ameens or moonsifts, 5'74. 

What appeal allowed in such cases, ibid. 

In what cases registers stationed at places, not being the stations of the zillah 
or city court, may receive original suits, or appeals, in the first instance, 
and how to proceed in such cases, 575. 

Registers so stationed, declared competent to execute decrees of sudder ameens 
and moonsiffs, within their local jurisdiction; or to refer them for execu- 
tion to sudder ameens, ibid. 

Zillah and city judges authorized by Section 9, of Reg. 9, 1819, to refer 
certain suits to the registers of the provincial courts, 89. 

But office of register to provincial courts abolished by Section 14, Reg. 2, 
1821—576. 

See Cuttack for special provisions respecting that district. 


REGISTRY OF DEEDS. 


Purpose of establishing an office for the registry of deeds in each zillah and 
city, 213. 

Superintendence of it to whom committec ; and oath prescribed, ibid. 

What deeds to be registered, 213, 217, 218, 219. 

Of what deeds the registry to be optional, without any prejudice to the rights 
of parties, 214, 217, 218. 

Preference to registered deeds of sale, gift, cr mortgage, of immovable pro- 
aN Unless a previous transfer, or mortgage, were known at the time, 
ibid. 

Also to registered engagements with indigo planters, for delivery of indigo 
plant, 217. In what office deeds to be registered, 214. 

Rules to be observed in the registry of deeds, 214, 215. 

Amended rules in Regulation 20, 1812, 216. 

Certificate of registry to be endorsed on the deed, 215, 217. 

Counterfeiting certificates, or falsifying entry in registry books, liable to a 
criminal prosecution, 215. 

Inspection of registry books to be allowed. And copies of deeds granted to 
parties concerned. On what proof such copies to be received in evi- 
dence, 215, 217, 218. 

Applications to registers of deeds, and copies furnished by them, to be on 
stampt paper. Provision for cases of poverty, 208. 

Fees allowed for registering deeds, furnishing copies, and making searches, 
215, 218. Account of them to be kept, 219. 


In what cases registers may appoint deputies to officiate for them ; and under 
what rules, 215. 
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Separate registry book to be kept for each description of deed, 214. And 
for indigo engagements, 217. Also for bonds or other obligations for the 
payment of money, 218. 

Register books by whom to be attested, 214, 218. To be on English paper, 
and bound, 219. Official copies of deeds, and transcripts in registers, to 
be countersigned by the judge; and within what period, 218, Judge to 
report to Government any irregularities in the conduct of the business of 
the registry office, 219. 

Registers to prepare an annual index ; and to preserve, and enter, powers of 
attorney for registering deeds, ibid. 


REGULATIONS OF BRITISH GOVERNMENT — Provisions jor. 


Origin of existing code of regulations ; and general notice of rules in force 
for internal government of Bengal, Behar, and Orissa, before 1793—1. 
Provisions of Regulation 41, 1793, “for forming into a regular code all 
regulations that may be enacted for the internal government of the British 
territories in Bengal ;”” extended to Benares, by Regulation 1, 1795; and 

re-enacted for ceded provinces, by Regulation 1, 1803—9. 

Remarks upon this fundamental regulation, 13. 

Provisions for the proposition of new regulations to Government, by the 
courts of judicature and other public departments, 14. 

And for securing an uniform construction of the existing regulations. Rule 
to be observed in cases of difference of opinion in the judicial depart- 
ment, 15. 

Rules for promulgating the regulations in the country languages, 11, and 
note. 

And for pe ger printed copies and translations, with annual indexes, in the 
courts of judicature, 160. 

Translations to be publicly read, when received in the civil courts, ibid. 

What regulations, enacted for Bengal, are to be considered as extended to 
Benares, 10, note. 

Provision for continuing in force certain rules, made for the province of Be- 
nares, before introduction of present system, ibid. 

Rules for extending to the provinces ceded by the Peshwa and Doulut Ra,o 
Sendheea, in 1803, the laws and regulations established for the internal 
government of the provinces ceded by the Newab Vizeer, in 1801 — 
11, note. 

Exception of city of Delhi and adjacent territory, the revenues of which were 
assigned to the King Shah Aalum, ibid. 

Rule for extending the laws and regulations abovementioned to pergunahs 
Sonk, Sonsa, and Sahar, resumed trom the Rajah of Bhurtpore, in April, 
1805 —ibid. 

Laws and regulations enacted for Bengal, Behar, and Orissa, extended with 
modifications, to Cuttack ; and pergunahs Puttespore, Kummardichour, 
and Bograe; with exception of estates of certain hill Rajahs, 11, note, 
538. 

Observations upon the legislative provisions recited, 16. 


RESISTANCE OF PROCESS. 
See Zillah and city civil courts; Magistrates of xillahs and cities ; and 


Police. 
41 
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REVIEW OF DECIDED CIVIL CAUSES. 
Vide Sudder dewanny adawlut. 


ROBBERY AND THEFT. 


See Crimes and punishments, provided for by existing regulations. 


SALT AGENTS. 


Salt agents, their assistants, and native officers, declared amenable to the zil- 
lah or city court, in the jurisdiction of which they may reside, or carry on 
the business committed to them, for acts done in their official capacity, in 
opposition to any regulation, 27. 

Rule of proceeding to be observed by the zillah or city court, in such cases, 
stated in the 2d vol. of this Analysis, page 423. 

Provisions for charges of corruption, embezzlement, or other high misde- 
meanor, preferred against an agent or his assistant, 174 to 179. 


SACRIFICE OF HINDOO WIDOWS. 


Provisions of Regulations @, 1'799, and 8, 1803, which declare that, in future, 
“it shall not justify any prisoner, convicted of wilful homicide, that he, 
or she, was desired by the party slain to put him, or her, to death ;” not 
construed to include Brahmins, and others, assisting in the burning of 
Hindoo widows, who devote themselves on the funeral piles of their hus- 
bands; or are buried alive with the bodies of their husbands, of the 
weaver cast, 314, note. 

Sentiments of the Government at home in unison with those of the Govern. 
ments in India on this point, 315, note. 

Extract from a “ conference between an advocate for, and an opponent of, 
the practice of burning widows alive,” published in Bengal, by a learned 
Brahmin, ibid. 

Circular orders of the nizamut adawlut, issued with the sanction of the Go- 
vernor General in Council, to the magistrates and police officers, relative 
to the practice in question, 523 to 532. 

Bewastahs of pundits, containing expositions of the Shaster on this subject, 
531, 532. 


Number of ascertained immolations in the years 1815, 1816, 1817, and 


1818—533. 

Defect in existing rules intended to be provided for by a regulation submitted 
to Government in 1817, ibid. 

Preamble to this regulation cited, as showing the principles which have influ- 
enced the measures hitherto adopted, 534. 


SACRIFICE OF CHILDREN. 


See Crimes and punishments, provided for by existing regulations. 
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SLAVERY. 


Rule for observing Hindoo and Mohummudan laws, applicable to cases of 
slavery, 68. 
Notice of minute recorded by the author of this Analysis, on a regulation 
proposed for the guidance of the courts of judicature in cases of slavery, 

68, note. 


SORCERY. 


See Crimes and punishments, provided for by existing regulations. 


SPECIAL COMMISSION IN CEDED AND CONQUERED PRO. 
VIN 


Provisions of R. 1, 1821, “ for the appointment of a special commission in 
the ceded and conquered provinces, for the investigation and decision of ° 
certain claims to recover possession of land illegally or wrongfully dispos- 
ed of by public sale, or lost through private transfers effected by undue 
influence; and for correction of the errors, or omissions, of the proceed- 
ings adopted by the revenue officers, in regard to the record and recogni- 
tion of proprietary rights, and the ascertainment of the tenures, interests, 
and privileges, of the agricultural community, 563 to 572. 

Mofussil special commission, how constituted, 566- 

What claims cognizable by the commission, ibid. 

Rules for guidance of commissioners, ‘ibid. 

Jurisdiction of commission extended to cases decided by, or depending be- 
fore, the courts of justice, 568. 

Courts of justice how to proceed in suits before them, which are cognizable 
by the commission, ibid. 

Proceedings before commissioners how to be regulated; processes how to be 
issued, and enforced ; and decisions how to be executed, 569. 

Courts and collectors to aid the commission, ibid. 

In what cases a reference to be made to the court of sudder dewanny adaw- 
lut, ibid. 

Sudder special commission, how constituted, 570. 

Its powers and functions, ibid. 

Parties dissatisfied with decisions of mofussil commission may appeal to sud- 
der commission, ibid. 

In what cases a reference to be made by mofussil, to sudder commission, ibid. 

Provision for a difference of opinion amongst members of the sudder com- 
mission, 571. 

In what cases the decisions of each commission to be final, ibid. 

In what cases an appeal open to the King in Council; and under what pro- 
visions, ibid. 

Questions connected with jurisdiction of the two commissioners, how to be 
determined, ibid. 

How far the commissions to be guided by the existing regulations, ibid. 

May propose new regulations, ibid. 

Oath to be taken by commissioners, ibid. 
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SPECIAL OR SECOND APPEALS. 


Provisions for special appeals in regular suits, contained in Regulations 49, 
1803; 2, 1805; and8, 1805—144. 

Modified rules in Regulation 26, 1814. ibid. 

Additional rules in Regulation 19, 1817—145. 

Amendments in Regulation 9, 1819, ibid. 


SUCCESSION AND ADMINISTRATION TO ESTATES. 


Hindoo and Mohummudan laws of inheritance, and custom in deviation 
therefrom, 207. 

Provision for future succession of all the legal heirs to the estates of persons 
dying intestate, ibid. 

Certain estates excepted in Jungul mehals, 208. 

And in zillah Cuttack, 190. 

In what cases zillah and city judges may appoint guardians for minors, and 
other proprietors of joint estates, not within the jurisdiction of the court of 
wards, 212. 

In what cases the zillah and city courts are authorized to interfere in the exe- 
cution of wills, and administration to the estates of persons dying intes- 
tate, 209. Rules for their guidance in such cases, 210. 

How to proceed in cases of persons dying intestate, and leaving personal pro- 
perty to which there may be no claimant, 211. 


SUDDER DEWANNY ADAWLUT. 


Constitution of this court under Regulations 6, 1793; 2, 1801; 10, 1805, 
15, 1807; and 12, 1811, respectively, 131 to 134. 

What persons competent to be judges of this court, 134. 

Empowered to prescribe forms, and conduct to be observed by provincial, 
zillah, and city courts, in all cases provided for by the regulations ; and to 
determine construction of regulations, 15. 

Declared a legal court of record by Statute 21. Geo, III. cap. 70.—22. 

Oath of office to be taken by the judges, 131, 

‘To be an open court, and where held, 132, 

General rules for its sittings and proceedings, 132, 434, note. 

Provisions for sittings before single judges, 138, and 434, note. 

Present jurisdiction of the court ; and in what cases it may direct transfer of 
original suits from the provincial courts, 134. 

In what cases a regular appeal lies to it from the decisions of the provincial 
courts, 135. 

With power to admit a special or second appeal, in other cases, under 
the provisions of Regulation 24, 1814—-135. 

Ora come appeal, in certain cases, under provisions of Reg. 26, 1814— 
ibid. 

Rules for special or second appeals, 144. And for summary appeals, 146. 

Provisions for a revision of judgments passed by any of the civil courts, 
with the sanction of the sudder dewanny adawlut, 136. 

Power vested in the sudder dewanny adawlut by Reg. 6, 1793, to admit 
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appeals from decisions passed by the provincial councils, and committee 
or board of revenue, 137. 

Also empowered, by Reg. 5, 1803, to hear appeals from decisions passed by 
the board of commissioners in the ceded provinces, ibid. 

But restricted in admission of appeals from final judgments of former courts 
of justice, ibid. 

Special provisions for claims to a right of inheritance or succession in certain 
tributary estates in zillah Cuttack, 190 to 193. 

See further special provisions respecting this district, under the head of 
Cuttack. 

In what cases the sudder dewanny adawlut may receive suits cognizable by 
the zillah and city courts, or by the provincial courts; and how to proceed 
thereupon, 135. 

In what cases the court may also receive petitions respecting matters depend- 
ing before, or decided by, the provincial, zillah, or city courts; and how 
to proceed thereupon, ibid. 

By what rules to be guided in the trial of appeals, 137. 

Provisions for attachment of property during appeals in certain cases, 53. 

And for execution of decrees, 61. 

In what cases the court may take new evidence in appeals; or refer them 
back to the provincial courts, 139. 

Process to parties, witnesses, or others, and all judicial orders of the court, 
in what language and manner to be issued, ibid. 

Powers of the court in cases of wilful disobedience, or neglect, or of a false 
return, by any provincial, zillah, or city court, ibid. 

General rule for other cases of negligence, or misconduct, in the discharge 
of official duty, which may be reported to the court, or appear from any 
proceedings aud papers before it, 140. 

Penalties for resistance to process of the sudder dewanny adawlut, the same 
as for resistance to process of a zillah, city, or provincial court, 139. 

What adjournments of the civil courts may be authorized, 140. 

Annual vacations provided for, ibid. 

In what cases an appeal lies from the judgments of the sudder dewanny adaw- 
lut to the King in Council ; and provisions for admission of such appeals. 
Also for transmission of copies and translations of proceedings and papers, 
141. 

Translations of papers by whom to be made, when required in appeals to the 
King in Council; or for any other purpose, 142. 

English proceedings of sudder dewanny adawlut, and nizamut adawlut, dis- 
continued under new constitution of those courts; and advantages which 
have resulted from it, 143. 

Reports of civil judgments, and criminal sentences, from commencement 
of 1805, to be prepared for the information of Government, and Court of 
Directors, ibid. 

Cases of importance to be selected from such reports for publication, ibid. 
Printed to end of 1811, with an Index, ibid. note. 

Resolutions of Government, under date the 3d February, 1809, that the 
junior servants of the Company, who may be intended for the judicial 
department, shall, on quitting the college, be attached to the sudder de- 
wanny adawlut, and nizamut adawlut, until their services are required m 
the interior of the country; and examined half-yearly on their know- 
ledge of the regulations ; and of the practical duties of registers, judges, 
and magistrates. Reports of civil causes, and criminal trials to be also 
prepared by them, 221, note. 

Resolution of same date, that servants of the Company, who, on quitting 
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the college, may enter the judicial, or revenue department, shall rise only 
in such department, 222, note. 


SUMMARY APPEALS. 


Provisions for summary appeals in Regulations 2, 1801; 4, 1803; 49, 1803; 
and 2, 1805; rescinded by Regulation 26, 1814—146. 

Amended rules for such appeals, in Regulation 26, 1814, ibid. 

In what cases only an appeal is admissible in summary processes, authorized 
by the regulations, in cases of forcible dispossession, and arrears of rent, 
147, 


SUMMARY SUITS AND PROCESS. 


In cases of forcible dispossession from land, or other property, for immediate 
recovery of possession. Judgment to be passed on proof of previous pos- 
session ; leaving dispossessor to a regular suit, 79. 

In what case disputed property to be adjudged forfeited to Government, 80. 

Such forfeitures how to be sued for, 81. 

Period limited for complaints of dispossession, to entitle the complainant to 
summary process, ibid. 

Additional rules enacted in Regulation 6, 1813, ibid. 

And provision for attachment of the disputed land in certain cases, 82. 

In what cases the summary enquiry, authorized in this and other instances, 
may be referred by the zillah or city judge to his register, 87, 574, 

In what cases the judges and registers may hold their proceedings in summary 
suits, at any place within the jurisdiction of the zillah or city court, 575. 
Restriction of appeals to the provincial courts, in cases of summary process. 
Admissible only on irrelevancy of the regulations for such process to the 

case, 147. 

Summary proceeding for the recovery of money, or property, deposited in 
the civil or criminal courts, and embezzled by any native officer, 171. 

Judges to encourage the institution of regular, instead of summary suits, in 
all cases of claims to arrears of rent, 573. 


SUPERINTENDENTS OF POLICE. 


Reasons for appointing a superintendent of police for Bengal and Orissa, 
545. 

And for a similar appointment in the divisions of Patna, Benares, and Ba- 
reilly, 546. 

What persons to hold the office of superintendent, 545, 546, ; 

Jurisdiction of original superintendent extended to the Patna division, 546. 

Powers and duties of the two superintendents, 546 to 551. Defined and en- 
larged by Reg. 17, 1816—548. 

Their process how to be issued. And resistance to it how punishable. Aid 
to be given by magistrates and persons acting under them, 546, 547. 

With whom, and in what manner, to correspond, 546, 

To communicate with, and act under imstructions of, the Governor General 
in Council, ibid. 
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To be also under authority of the nizamut adawlut in all matters of police. 
And in what case to be guided by instructions of that court, 546. 

To keep themselves informed of the state of the police, and submit informa- 
tion of prevalent offences to Government, 547. 

In what cases magistrates required to carry sentences passed by the superin- 
tendents into execution, ibid. 

And to superintend conduct of prosecutions certified by them, ibid. 

Register of police and jail establishments to be prepared by superintendents ; 
and annual report respecting police establishments to be submitted by 
them, 548. 

All correspondence of magistrates with Government, relative to such esta- 
blishments and other matters of police, to be conducted through superin- 
tendents, 550. 

Control over public roads, bridges, serays, and kuttras, vested in superin- 
tendents of police, ibid. 

And duties to be performed by them regarding such, 551. 

Concluding remarks on the office of superintendent of police, ibid. 


SUPERINTENDENT AND REMEMBRANCER OF LEGAL 
AFFAIRS. 


Reasons for instituting the office of superintendent and remembrancer of 
legal affairs, 189. 

Rules enacted for his guidance in Regulation 8, 1816, ibid. 

Duties to be perfortned by him, ibid. 


In what cases the public boards, in the revenue and commercial departments, 
are authorized to call for his sentiments and assistance, 190, 


SUPREME COURT AT CALCUTTA. 


Notice of statutes respecting its establishment and jurisdiction, 6. 

Its utility, in the beneficial administration of the laws of England, within the 
limits now frxed for its authority. But more general introduction of those 
laws incompatible with local circumstances, ibid. 

Suits for land, or other immovable property, within the limits of Calcutta, 
exclusively cognizable by the supreme court, 36. 

Also personal actions against the fixed inhabitants of Calcutta, ibid. 

But restricted by Section 8, 21 Geo. Ill. cap. 70, from exercising jurisdiction 
‘¢in any matter concerning the revenue; or concerning any act or acts 
done in the collection thereof, according to the usage and practice of the 
country, or the regulations of the Governor General in Council,” 37, 
note. 

Application to be made to the Governor General in Council, whenever it 
may be necessary to apprehend a revenue defaulter resident in Calcutta, 


ibid. 
STAMP PAPER AND DUTIES. 
Stamp-duty to be levied on the institution of civil suits, in lieu of former 


institution fee, according to rates stated in R. 1, 1814, and detailed, under 
the head of Stamp-duiies, in the third volume of this Analysis, 162. 
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Also, on application for filing exhibits, and summoning witnesses, in lieu of 
former fees on these accounts, 162. 

Petitions and pleadings delivered to the civil courts required to be on stampt- 
paper, subject to rates of duty specified in R. 1, 1814—162, 

What pleadings before native commissioners, not included in the rule, 96. 
Exemption extended to pleadings before zillah and city judges, and registers, 
in suits for amount or value not exceeding sixty-four rupees, ibid, note. 
Applications for admission of exhibits, and summonses to witnesses, also re- 

quired to be on stampt-paper, 162. 

With exceptions to suits tried by native commissioners ; and suits not exceed- 
ing sixty-four rupees, tried by zillah and city judges and registers, 96, 
note, 97, 98. 

Rules for use of stampt-paper declared applicable to summary processes, for 
recovering the possession, or rent, of land, 160. But under a late pro- 
vision (Section 7, Regulation 7, 1809,) applications from the collectors 
for the apprehension, or confinement, of revenue defaulters, or on any 
subject relating to the public revenue, are to be received by the civil courts 
on unstampt-paper. 

Complaints for petty offences, determinable by the magistrates, required to 
be upon stampt-paper. Whether preferred to the magistrate, or to a 
police officer, 434, note, 527. 

But the og ail may remit the stamp duty in cases of poverty, 43}, note. 

Provisions for paupers in the civil courts, who may be unable to pay the 
stamp-duty, 160. 

Sunnuds to pleaders and cauzies formerly required to be on stampt-paper, 
150, note, 210. But this rule lately rescinded by Section 6, Regulation 
7, 1809. 

Applications to registers of deeds, and copies furnished by them, to be on 
stampt-paper. Provision for cases of poverty, 208. 


THEFT. 


See Crimes and punishments, provided for by existing regulations ; also 
Magistrates of sillahs and cities. 


TREASON. 


See Crimes against the State ; and Courts martial. 


VAKEELS, OR NATIVE PLEADERS. 


Reasons for appointment of native pleaders in the civil courts; and objects 
of rules concerning them, 148. 

Rules enacted before 1814, rescinded by Regulation 27 of that year, ibid. 

Amended rules in Regulation 27, 1814—149. 

What courts empowered to appoint vakeels, ibid. 

What persons may be so appointed, ibid. 

Sunnud to be granted to them, ibid. and note. 

Solemn declaration to be subscribed by them, ibid. 

For what acfs liable to be dismissed, 150. 

Required to examine and sign pleadings before they are filed, ibid. 
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Also to examine documents before they are filed as exhibits; and not to 
summon witnesses without ascertaining on what points their testimony is 
required, 150. 

In vat cases pleaders may be prosecuted in the civil courts by their clients, 

51. 

Parties may change their pleaders, ibid. 

Measures to be adopted when a pleader may be unable to attend, ibid. 

In what cases liable to be fined, ibid. 

re imposed by & sudder ameen to be reported ‘to the zillah or city 
udge, 152. 

Orders of zillah or city judges, and registers, imposing fines, in what cases 
final, ibid. 

In what courts vakeels allowed to plead, ibid. 

Pablisoon to be issued on the death, removal, or resignation of a pleader, 
ibid. 

Pleaders may be employed as arbitrators, 153. 

And receive fees for legal opinions, ibid. 

Rules to be observed in such cases, ibid. 

Vakalutnamahs, how to be executed, and on what paper, 154. 

Amount of fees to be deposited in court, except in certain cases, ibid. 

Rates of fees payable to vakeels in regular suits, 155. 

Fees of pleaders, how to be charged, when judgment is given in the 
cause, 156. 

In Adi cases the court may return a portion of the pleader’s fee deposited, 
ibid. 

What receipts to be given for fees, ibid. and note. ne 

Rule when two or more pleaders may be employed by the same party, abl. 

What fees to be paid wel the suit may be withdrawn, or dismissed without 
inyvouigation, or adjusted by a razeenamah, 157. 

What fees payable to pleaders in summary suits, ibid. and note. 

And on miscellaneous petitions, 158. 

Pleaders to give written receipts for documents, ibid. 

Rules for appointment of pleaders on the part of Government, 158, 
and note to 159. 

Duties to be performed by them, 159. 

And what fees payable to them, ibid. 

Individuals may plead their own suits, ibid. 

Stated provisions not applicable to vakeels in courts of moonsiffs, ibid. 

And in suits of paupers, are to be construed, with reference to provisions of 
Reg. 28, 1814, ibid. 

Pleaders to take copies of such regulations as relate to the administration of 
civil justice, 160. - 

Vakeels, as well as other natives of India, in what cases allowed to wear slip- 
pers, according to established usage, ibid. note. 

Remarks upon preceding rules, and means of rendering the appointment of 
established pleaders productive of the intended benefits, 160. 

Sentiments of the court of sudder dewanny adawlut on the practical result 
of the rules formed for an establishment of native pleaders, 161, note. 


WATCHMEN AND OTHER GUARDS. 


See Police ; and Crimes and punishments, provided jor by -existing re- 
gulations. 
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INDEX. 


WITNESSES. 


See Zillah and city civil courts ; and Magistrates of zillahs and cities. 
ZILLAH AND CITY CIVIL COURTS, 


Number established in 1793, and subsequent years, 28.. 

Constitution of these courts ; with qualification and oath of judges, 29. 

Rule for sittings at the zillah or city station, ibid. Modified by Section 10, 
Reg. 2, 1821—573. 

Their local jurisdiction, 30. ; 

bib persons amenable to them; and British subjects, how far amenable, 

1 ty 

Bond to be executed by suitors, not amenable, ibid. 

Exceptions to general rule declaring natives amenable, 33., 

Certain suits to be referred to the Rajah of Benares, 34. 

Provisions relative to suits in which sovereign native princes may be plaintiffs 
or defendants, ibid. 

Collectors of the revenue, commercial residents or agents, salt or opium 
agents, collectors of the customs or other duties, the mint or assay master, 
and the assistants to those officers respectively, in what cases amenable to 
the court of the zillah or city in which they may reside, or carry on the 
public business committed to them, 27. 

Rules of proceeding to be observed in such cases, stated in the 2d vol. of 
this Analysis, page 423. 

Suits instituted in such cases, undgr Clause 4, Sectinn 3, Reg. 4, 1814, how 
to be entered on the file, when the complainant may not be cunsidered 
entitled to redress by Government, 190. 

Provisions for a special enquiry in cases of corruption, embezzlement, or 
other gross fraud, breach of trust, or high misdemeanor, charged against 
any 4 the European public officers, 174 to 179. 

What suits cognizable by the zillah and city courts, 35. 

Prohibited from interference in criminal cases; except for contempt and 
perjury committed in the civil court, 37. 

But not from receiving a civil action for damages in cases of personal injury ; 
if preferred within one year, 38. 

Restricted from entertaining a cause heard and determined by a competent 
court. How to proceed in cases of doubt, ibid. 

A second suit not to be received after the institution of a prior suit in another 
court, ibid. 

May impose a fine, with costs, in such cases ; as well as in all cases wherein 
the suit may appear frivolous, vexatious, or groundless, ibid. 

Intention of above rules ; and explanation of restriction against rehearing a 
cause already heard and determined, ibid. ; 

Limitation of time for the cognizance of actions in zillah and city courts, 39, 

Explanatory and additional provisions made by Regulation 2, 1805—41. 

Penal damages, fines, and penalties, to be sued for within one year after the 
cause of action, 44. 

(See further provisions under head of Summary suits and process.) 

Rules for receiving, trying, and deciding regular suits cognizable in the zillah 
and city courts. And general provision where no specific rule exists, ibid. 

Correspondence with parties prohibited. Representations to the court how 
to be made. Orders to be passed thereupon ; and copies delivered, 45. 

Special provisions for civil suits, in which the native officers and soldiers at- 
tached to regular corps may be parties, 45, note. 


INDEX. 


General rule for receiving plaint and pleadings. And whether any vivd voce 
argument or motion be allowable, 48. 

Plaint, Lr 2 contain ; in what language to be written, and how to be re- 
gistered, 49, 

Rules of process to be observed by civil courts; with explanations and 
amendments in Regulation 2, 1806—50. 

Notice to defendant, ibid. And proclamation, when notice cannot be 
served, 51. 

In what cases security for appearance of defendant to be required ; or se- 
curity for property, 52. Property to be attached if security be not given ; 
and provisions for attachment in such cases; as well as for speedy trial 
and decision of the suit in cases of attachment, ibid. 

The same rules applicable to attachments in appealed cases, 53. 

What deposits may be received, when tendered, instead of personal security, 
or security for property, ibid. 

Special rule for requiring security for costs of suit from inhabitants of Cal- 
cutta, ibid. note. 

Further rules of process, when defendants, receiving a summons, may not 
give the security required ; or when the summons cannot be served ; and 
in what cases a suit may be tried ex parte, 54. 

Summons and other process, how to be served, when the defendant is a 
woman of rank, ibid. 

How to proceed on defendant’s appearance. And if the defendant deny that 
the suit is cognizable by the zillah or city court. Answer, reply, and re- 
rag what to contain. And supplementary pleadings, when admis- 
sible, 55. 

What to be done when pleadings are completed, before any exhibits are filed ; 


or witnesses summoned, G6. — : ; 
Notice to be given before a suit is brought on for hearing ; and in what cases 


the parties liable to be fined, if not prepared, ibid. 

Rules for procuring attendance of witnesses ; and taking their examinations ; 
with provisions for oaths to be administered to parties and witnesses ; and 
declarations to be signed by persons exempted from taking an oath, 57, 
and note. 

Rules concerning exhibits, and written evidence, 58. 

Judgment to be given when the pleadings and evidence have been received 
and considered, 59. Costs and other particulars to be inserted in the de- 
cree, 60. And copies to be delivered to the parties, on their furnishing 
the requisite stampt-paper, 61. 

Rules for payment of tulubanah, or diet money, to persons employed to 
serve process, who do not receive a salary from Government, 60, note. 
Rule for execution of decrees, whether passed by moonsiffs, zillah or city 

courts, provincial courts, or sudder dewanny adawlut, 61. 

Further provisions respecting execution of decrees, in R. 2, 1821—574. 

In what cases the court may provide for payment of sums adjudged by instal- 
ments, 64. 

Limitation of imprisonment, in execution of decrees, for sums not exceeding 
sixty-four rupees, 101. 

Provision for relief of insolvent debtors confined under decrees of the civil 
courts, 64. 

Allowance to be made by plaintiffs for subsistence of defendants, when con- 
fined at their instance, 63. To be repaid, with other costs, when property 
is forthcoming ; but parties not to be detained in confinement on this ac- 
count only, 64. This rule applicable to plaintiffs confined for costs at 
instance of defendants. But not to persons committed to custody for 
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disobedience to an order of court, their subsistence being paid by Govern- 
ment, 63. ; 

Civil courts empowered, ‘in certain cases, to receive petitions on unstampt- 
paper, from persons in confinement, 65. 

Judges to visit their civil jails weekly, and duties to be performed by them, 
ibid. 

Judges of provincial courts also to visit the civil jails at the periodical jail de- 
liveries ; and what instructions may be issued by them, ibid. 

Sales of land in execution of judicial process, how to be made. And by 
whom sale may be countermanded or postponed, 66. 

Copies of decrees’affecting land to be sent to board of revenue, or board of 
commissioners in the uppér provinces; and to the collectors. Also, in 
public suits, to Governor General in Council, ibid. 

Rules for executing, or staying execution of decrees, in cases of appeal, and 
security to be required in such cases, 120. 

Mohummudan and Hindoo laws, by whom and in what manner to be ex- 
pounded for the decision of civil causes, 67. See title Laws, Hindoo and 
Mohummudan. 

No report of facts to be made by any officer of the court, or other person, 
except in cases authorized, 73. 

In what cases a local investigation may be ordered; and under what provi- 
visions, ibid. 

By whom the expense of such investigations, and all other charges of civil 
process, to be paid in the first instance, ibid. 

Moonsiffs may be employed in the investigation of questions respecting local 
right and usages, 102. 


Sudder ameens may also be employed to investigate matters of account, fact, 
and usage, in certain cases, 107. 


What suits may be referred to arbitration; and mode of proceeding to be 
observed in such cases, 74. Award not to be set aside except for corrup- 
tion or partiality, 75. 

Additional provisions for referring to arbitration suits and contests respectin 
land, 76. Courts how to proceed when private awards are tendered by 
parties in regular suits, ibid. 

In what cases a reference to be made to the collectors for an adjustment of 
accounts. Report to be made by the collector; and decision thereupon 
passed by the judge, 77, and note. 

Order in which causes in the zillah and city courts, are to be brought on for 
trial, 78. 

Rule for nonsuits in cases of neglect for six weeks. With explanation of this 
rule by sudder dewanny adawlut, ibid. 

In what languages process of civil courts to be written or printed, and how 
to be issued, ibid. 

Allowance to peons, not on the public establishment, who may be required 
to execute it, 60 and 78. 

Penalties for resistance to the process of a zillah or city court. Judgments in 
such cases subject to general provisions for appeals. And forfeiture of 
ae or farm, commutable to a fine by the Governor General in Coun- 
cul, 79. 

In what cases an appeal lies to the zillah and city judges, from decrees of the 
moonsiffs, sudder ameens, and registers, 82. 

Provisions for reference of causes to registers, and native commissioners, as 
well as for appeals from their decisions. See respective heads of Registers, 
and Native commissioners. , 

See also heads of Stmmary appeals ; and Special or second appeals. 
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Provisions for obtaining a revision of judgment, in certain cases, with the 
sanction of the sudder dewanny adawlut, 136. 

Judges may employ their registers and assistants in signing and issuing process, 

to which their own signature is not specially required by any regulation, 
86. ; 

May also employ their registers, assistants, and principal pative officers, in 
taking the depositions of witnesses, under restrictions, ibid. 

General observations on provisions made by the regulations for administering 
civil justice, in the first instance, 108. 

In what cases the decrees of judges of the zillah and city courts are final ; 
subject only to a special appeal to the provincial courts ; and in what cases 
a regular appeal lies to those courts, 117. 

Zillah or city court how to proceed when the cause is appealable, and the 
petition of appeal is presented to that court, with its requisite accompani- 
ments, 124. 

In what cases the zillah or city judge may reject the petition of appeal; fur- 
nishing the party with a copy of his order of rejection, ibid. 

Mode ‘of communication with provincial courts to be observed by zillah and 
city courts, 128. 

‘And with other zillah or city courts; collectors; or other European offi- 
cers of Government, 129, note. 

Limitation of interference of the zillah and city courts in the execution of 
wills, and administration to the estates of persons dying intestate, 209. 

Rules for their guidance in such cases, 210. 

How to proceed in cases of persons dying intestate, and leaving personal 
property, to which there may be no claimant, 211. 

In what cases the zillah and city courts, under control of the sudder dewanny 
adawlut, may appoint guardians for minors, lunatics, or idiots, not within 
the jurisdiction of the court of wards, 212. 

Rules to be observed in such cases, with provision for an application to the 
sudder dewanny adawlut, if any person shall think himself aggrieved by 
zillah or city judges, in the exercise of the powers vested in them, 213. 

For fees payable in zillah and city courts. See ttle, Fees in civil eourts. 
And for Exemptions of paupers. See Paupers in civil courts. 

See Cuttack for special provisions respecting that district. And Military 
cantonments and bazars, for rules of process to be issued within such can- 
tonments and bazars. Also respecting actions of debt, or other personal 
actions, not exceeding 200 rupees. 
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ERRATUM. 


The following Erratum, supplying an omission in the second clause of Section 
ce: 7, Regulation 2, 1821, has been received from India since that Regulation 
was printed in the Appendix, pages 572 to 576 : 


“ After the word ‘ Registers’ in the fourth line of Clause Second, Section ”, 
Regulation 2, 1821, add the words ‘or Sudder Ameens,’ which have been 
accidentally omitted in the printed copies of the Regulation.” 


NOTE. 


In the orthography of Asiatic words, which occur in this Analysis, no correct 
system has been attempted. The mode of spelling such words, which is adopted 
in the Regulations, and orders of Government, has been generally followed. Where 
any accentual marks have been used, 4, ¢, i or ee, 6, G or 00, have been intended 
to represent the long vowels; a or u, e, i, 0, 00, the short vowels; ai or ¥, and 
aid, or of, the diphthongs composed of the first and third, and first and fifth, vowels; 
and 4, the peculiar Arabic letter ayn, which Sir William Jones proposes to note 
uniformly by a circumflex. The want of prepared types, however, has frequently 
prevented the adoption of this notation ; especially where it was chiefly desired, 
for accuracy, in citing the authorities of Mohummudan law. ; 


THE END. 
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